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PREFACE  TO  THE  SEVENTH   EDITION. 


Since  November,  1891,  when  the  Sixth  Edition  of  this 
work  was  issued,  the  Statute  Law  with  which  it  deals 
has  been,  in  some  respects,  modified  and  extended  by 
the  Conveyancing  and  Law  of  Property  Act,  1892,  and 
the  Married  Women's  Property  Act,  1893;  in  others, 
it  has  been  consolidated  by  the  Trustee  Act,  1893,  with 
its  attendant  Amendment  Act  of  1894;  while  a  con- 
siderable growth  of  reported  decisions  has  further  settled 
its  practical  effect. 

The  Trustee  Act,  1893,  made  it  necessary  to  recast 
much  old  matter,  and  to  add  some  that  is  new.  The 
subject-matter  of  Part  III.  of  that  Act  was  hardly 
touched  by  the  earlier  editions;  nor  does  the  present 
one  profess  to  deal  with  it  exhaustively. 

In  other  respects,  this  edition  is  on  the  same  lines 
as  its  predecessors. 

May,  1895. 


PREFACE  TO  THE  FIFTH  EDITION. 


The  Conveyancing  Acts  and  the  Settled  Land]  Acts  have 
now  been  in  force  for  a  time  sufficient  to  render  it  no 
longer  necessary  to  illustrate  their  operation  by  prece- 
dents of  deeds.  Therefore  the  Precedents  contained  in 
the  previous  editions  of  the  two  books  on  the  Convey- 
ancing Acts  and  Settled  Land  Acts  are  omitted  and  both 
sets  of  Acts  with  the  notes  are  included  in  the  present 
volume,  leaving  the  Precedents  to  be  issued  at  a  future 
day  as  a  separate  volume. 

When  the  Bills  for  these  Acts  were  first  introduced  in 
1880,  many  zealous  advocates  of  reform  in  the  Land  Laws 
objected  that  the  proposed  enactments  were  only  amend- 
ments of  an  old  and  cumbrous  system,  and  that  an 
entirely  new  system  must  be  substituted.  Nine  years 
have  passed  and  no  new  system  has  yet  been  established 
or  appears  likely  to  be  established.  The  most  perfected 
new  system,  namely,  that  introduced  by  Lord  Cairns' 
Act  of  1875,  and  upon  which  the  recent  Government  Bills 
have  been  modelled,  was  a  failure  as  regards  extensive 
usefulness,  not  because  there  was  any  indisposition  to 
adopt  it,  for  it  has  been  adopted  in  many  cases  where 
suitable,  but  because  it  did  not  answer  the  general 
requirements  of  Landowners.  In  the  recent  Bills  it  was 
sought  to  hide  failure  by  resorting  to  compulsion,  and 


I 
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the  result  is  that  the  Bill  of  this  Session  has  failed  to 
pass  the  House  of  Lords  mainly  on  account  of  the 
compulsory  clauses.  But  compulsion  would  only  render 
failure  more  certain ;  every  hindrance,  mistake,  or  delay 
would  be  magnified  by  discontented  persons  compelled 
to  adopt  a  new  system  against  their  will.  Delay  at  least 
there  must  often  be  in  a  Government  legal  office,  where 
the  staff  would  be  kept  down  to  the  lowest  possible 
limit 

If  a  Land  Register  is  to  be  established  the  true  course 
is  to  make  its  use  voluntary  and  to  follow  the  example 
afforded  by  the  Stock  Register  kept  by  the  Bank  of 
England.  The  Register  should  be  kept  by  a  Public 
Company,  who  should  deposit  with  the  Government  a 
large  portion  of  their  capital  as  a  guarantee  fund,  and  be 
allowed  to  make  a  small  profit  on  all  transactions.  The 
Company  should  also  be  a  general  Guarantee  and  Trust 
Company,  and  would  insure  to  each  registered  owner  the 
value  of  his  land  in  case  he  is  dispossessed,  and  also 
insure  him  against  incumbrances.  For  its  own  sake  the 
Company  would  conduct  the  business  of  registration  pro- 
perly in  order  to  transact  business;  it  would  give  the 
utmost  possible  facilities  for  first  registration  and  subse- 
quent dealings  with  land,  and  on  first  registration  would, 
in  consideration  of  an  insurance  premium,  take  the  risk 
of  possible  or  contingent  charges,  and  also  either  for  or 
without  a  premium  take  the  risk  of  registering  titles, 
practically  safe,  though  not  technically  good.  This  latter 
risk  the  Registrar  in  a  Government  office  will  never  take, 
having  over  him  the  fear  of  the  Chancellor  of  the  Ex- 
chequer, should  a  claim  be  made  under  the  guarantee 
of  title. 

Besides  establishing  a  Register  of  the  kind  above 
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suggested,  farther  amendments  may  usefully  be  made  in 
the  existing  law.  Even  in  its  present  shape  that  law 
gives  many  facilities  for  dealings  with  land  which  could 
not  be  obtained  in  a  Register  Office.  There  is  no  reason 
why  each  system  old  and  new  should  not  be  capable  of 
application  to  the  cases  in  which  it  is  most  suitable. 

July,  1889. 
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ADDENDA. 


Page  14,  after  line  11, add,  "As  to  re-opening,  in  an  action  for  specific 

performance,  a  question  decided  on  summons  under  the  V.  & 

P.  A.,  see  Scott  v.  Alvarez,  1895, 1  Ch.  596,  621,  622." 
Page^S,  line  21,  after  subs,  xvii.,  add,  "In  all  Acts  of  Parliament 

passed  after  1889,  'person'  includes  any  body  of  persons 

corporate  or  incorporate:  see  the  Interpretation  Act,  1889, 

s.  19." 
PageY20,  line  21,  add,  "  see  also  Scott  v.  Alvarez,  1895, 1  Ch.  596, 

626." 
Page  25,  line  8,  add,  "see  also  Re  Pyle,  1895, 1  Ch.  724." 
Pag? 26,  line  12,  after  (vii.),  add,  "It  is  conceived  that  a  charitable 

annuity  is  as  much  an  incumbrance  as  any  other:  see  Be 

Bective  Estates,  27  L.  R.  Ir.  364,  369." 
Page  41,  line  24.   After  the  reference  to  Church  v.  Brown,  add,  "  As  to 

a  purchaser's  right  to  a  chain  of  covenants,  see  Be  Scott  and 

Alvarez,  1895, 1  Ch.  596,  606." 
Page  57,  4th  line  from  foot,  add,  after  "  mortgage  " :  "  and  see  Everitt 

v.  Automatic  Weighing  Machine  Co^  1892,  3  Ch.  506." 
Page  109,  line  8.     Be  Davenport  is  now  reported,  1895, 1  Ch.  361. 
Page*126,  line  23.   The  case  cited  as  Bowling  v.  Wilby  is  now  reported 

as  Be  Bowling  and  Welly's  Contract,  1895, 1  Ch.  663. 
PagAsS,  line  7.     For  *  Hayward  "  read  "  Haywood:' 
Pagcyl89.    Before  last  line  on  page,  add,  "  As  to  time  not  running 

against  a  beneficiary  who  takes  several  successive  interests,  in 

respect  of  any  interest  in  reversion,  see  Mara  v.  Browne,  W.  N., 

1895,75;  39  Sol.  J.  423." 
Page* "203,  last  line  on  page.    After  the  reference  to  Re  Sheppard's 

Trusts,  add, "  see  also  Cradock  v.  Witham,  W.  N.,  1895,  75." 
Page^OQ,  line  14.     For  "  March,"  read  "  Murch." 
Page^Ol,  line  4,  after  "cited,"  add,  "  see  also  Re  Cutler,  39  Sol.  J. 

484." 
Page  207,  line  17,  add,  "  see  also  Cradock  v.  Witham,  W.  N.,  1895, 75." 
i>a<^218.    After  the  reference  to  C.  A.,  s,  38,  add,  "  which  expressly 

mentions  executors  and  executorships,  as  well  as  trustees  and 

trusts :  but  see  T.  A.,  s.  50,  infra,  pp.  238, 239,  for  the  meaning 

of '  trust '  and  *  trustee '  in  this  Act." 


XZX11  ADDENDA. 

Page21%  l(Mh  line  from  foot.    After  "  see,"  insert,  u  as  to  the  prin- 
ciples which  guide  the  Court  in  the  choice  of  a  new  trustee,  Be 

Tempest,  1  Gh.  485 ;  and." 
Po^ev224,  line  6.    The  case  cited  as  Be  Cook's  Trusts  is  now  reported 

as  Be  Cook's  Mortgage,  1895, 1  Cb.  700. 
Page^M,  12th  line  from  foot.    After  the  reference  to  Be  Somerset, 

add,  "Mara  v.  Browne,  W.  N.,  1895,  75 ;  39  Sol.  J.  423." 
Page'&fft,  line  12.    After  the  reference  to  Be  Helsby,  add,  "  but  one 

carrying  on  a  business  of  her  own,  which  her  husband  manages, 

does :  Re  Edwardes,  39  Sol.  J.  398." 
Page^Bl,  line  27.    The  case  cited  as  Be  Long  is  now  reported  as  Be 

Leng,  1895, 1  Ch.  652. 
Page27§.    After  line  16,  add, "  this  s.  applies  to  proceedings  pending 

at  the  commencement  of  the  Act :  Be  Godfrey,  39  Sol.  J.  200  \ 

W.  N.,  1895, 12." 
Page*Z89,  9  lines  from  foot.    For  3  Ch.  read  2  Ch. 
Page*%90,  line  10.    After  the  reference  to  Re  Bidge,  add,  "compare 

Be  Hodges'  S.  E,  W.  N.,  1895,  69,  and  cases  there  cited." 
Page%7S, 11th  line  from  foot.    Insert  between  "  and  "  and  "  subject " 

the  word  "  land." 
Page*381,  lOrth  line  from  foot.    After  the  reference  to  Be  Bidge,  add, 

"  and  compare  Be  Hodges9 s  8.  E.,  W.  N.»  1895,  69,  and  cases 

there  cited." 


PART    I. 


VENDOK  AND  PUKCHASER 


AND 


CONVEYANCING  acts 


CHAPTER  I. 

GENERAL  EFFECT  ON  TITLES  OF  THE  VENDOR  AND 
PURCHASER  ACT,  1874,  THE  CONVEYANCING  ACTS, 
1881,  1882,  AND  THE  TRUSTEE  ACT,  1893. 

The  following  is  a  short  statement  of  the  manner  in  Effect  of  v.  & 
which  the  V.  &  P.A.,  the  C.  A.,  the  C.  A.,  1882,  and  the  ^82^11.1 
T.  A.  affect  the  form  and  contents  of  various  documents,  (a)    on  form  alld 
(1.)  Contracts  for  sale  need  not  contain  conditions  as  documents. 
regards  title  and  evidence  of  title  except  in  Contracts. 
special  cases,  as  where  the  title  is  less  than 
forty  years,  or  where  deeds  abstracted  cannot 
be  produced,  &c. :  C.  A.,  s.  3.     An  open  con- 
tract may  be  safely  made  in  case  of  an  ordinarily 
good  forty  years'  title,  but  it  is  advisable  in 
all  cases  to  state  the  date  of  commencement 
(see  note  to  C.  A.,  8.  3  (3) ),  and  it  is  necessary 
to  state  it  in  the  following  cases  : — 
(a)  Advowsons  or  reversionary  interests  (Dart,  334, 
335,  6th  ed.). 


(a)  See  the  meaning  of  abbreviations  stated  at  the  end  of  the  Table 
of  Cases,  suprh. 
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(b)  Tithes  or  other  property  derived  from  the  Crown 

where  evidence  of  the  Crown  grant  is  to  be 
negatived. 

(c)  Where  the  document  first  abstracted  is  a  will  and 

evidence  of  seisin  is  to  be  precluded :  Parr  v. 
Lovegrove,  4  Drew,  170. 

(d)  Where  the  document  first  abstracted  is  a  volun- 

tary settlement  (but  see  remarks  of  Cotton,  L.  J., 
in  Be  Marsh  and  Earl  Granville,  24  Ch.  I).  11, 
at  p.  24 ;  Noyes  v.  Paterson,  1894,  3  Ch.  267 ; 
and  the  Voluntary  Conveyances  Act,  1893),  or 
articles  for  a  settlement,  or  a  conveyance  under 
a  power  or  trust  for  sale,  or  the  bar  of  an 
entail,  or  other  document  of  a  similar  kind, 
deriving  its  effect  from  some  prior  instrument. 
If  the  date  be  not  fixed,  the  date  of  a  recited  deed  may 
be  the  time  prescribed  by  V.  &  P.  A.,  s.  1  (see  the  last 
clause  of  that  8.),  and  an  abstract  of  the  deed  may  be 
required.     The  safest  course  is  always  to  fix  the  date  of 
commencement,  and  to  state  the  nature  of  the  instrument 
with  which  the  title  commences.     A  good  commence- 
ment helps  to  satisfy  a  purchaser. 
Abstracts.  (2.)  With  the  above  exceptions  abstracts  of  title  com- 

mence— 

(a)  As  to  freeholds  with  a  document  at  least  forty 

years  old :  V.  &  P.  A.,  s.  1. 

(b)  As  to  leaseholds  for  years  with  the  lease  or 

underlease :  V.  &  P.  A.,  s.  2,  r.  1,  and  C.  A., 
s.  3  (1). 

(c)  As  to  the  freehold  interest  in  enfranchised  copy- 

holds or  customary  freeholds  with  the  deed  of 
enfranchisement :  C.  A.,  s.  3  (2). 
Seisin  of  testa-       But  where  the  abstract  commences  with  a  will   no 
tor*  alteration  in  the  practice  is  made,  consequently  evidence 

of  seisin  may  or  may  not  be  required,  according  to  cir- 
cumstances, and  a  clause  preventing  any  requisition  on 
this  point  may  still  be  necessary. 
Leaseholds.  (d)  A  lease  or  underlease  is  to  be  deemed  prima 

facie  good,  the  last  receipt  for  rent  being 
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evidence  of  performance  of  covenants,  and,  in 
case  of  an  underlease,  of  performance  also  of 
covenants  in  the  superior  lease  up  to  the  date 
of  actual  completion  of  the  purchase :  C.  A,, 
8.  3  (4),  (5) ;  but  a  special  condition  is  neces- 
sary where  there  is  a  peppercorn  rent  or  a 
rent  which  is  not  a  money  rent:  Moody  and 
Yates'  Contract,  28  Ch.  D.  661,  30  ib.,  344. 

(3.)   Recitals  Recitals. 

(a)  Of  facts  in  documents,  as  to  land  or  heredita- 

ments, twenty  years  old  are  evidence:  V,  & 

Jr.  •&■,  8.  A,  r.  Zt% 

(b)  Of  documents,  as  to  any  property,  dated  prior  to 

the  legal  or  stipulated  time  for  commencement 
of  the  abstract  are  to  be  taken  as  correct,  and 
production  is  not  to  be  required :  C.  A.,  s.  3  (3), 

(4.)   Expenses  Expenses. 

Of  evidence  required  in  support  of  the  abstract 
and  not  in  the  vendor's  possession  are  thrown 
on  the  purchaser :  C.  A.,  s.  3  (6). 
(5.)  In  documents  after  1881  there  need  be  what  clauses, 

(a)  No  general  words :  C.  A.,  s.  6.  JSttedta 

(b)  No  all  estate  clause :  C.  A.,  s.  63.  documents. 

(c)  No  special  directions  as  to  the  mode  of  sale  in 

a  trust  or  power  for  sale,  but  only  the  words 
"  Upon  trust  to  sell "  or  "  With  power  of  sale," 
as  the  case  may  be :  T.  A.,  s.  13. 

(d)  No  receipt  clause :  C.  A.,  s.  22  ;  T.  A.,  s.  20. 

(e)  No  mortgage  joint  account  clause :  0.  A,  s.  61. 

(f)  No  power  to  survivors  or  survivor  of  several 

executors  or  trustees  to  do  any  act :  T.  A.,  s. 
22;  nor  to  "assigns."  New  trustees  duly 
appointed  have  all  the  powers  of  the  original 
trustees ;  T.  A.,  s.  10  (3),  &  s.  37 ;  and  (except 
so  far  as  s.  30  of  O.  A.  is  repealed  in  the  case 
of  copyhold  or  customary  land  by  the  Copy- 
hold Act,  1887,  s.  45  (now  the  Copyhold  Act, 
1894,  s.  88),  there  can  now  be  no  assign  by 
devise  of  a  trust  estate.    Powers  may  be  given 

b  2 
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simply  to  trustees,  their  executors  or  adminis- 
trators. 

(g)  No  mention  either  of  heirs,  executors,  adminis- 
trators, or  assigns,  whether  of  covenantor  or 
covenantee,  obligor  or  obligee,  nor  of  the 
survivors  or  survivor  of  several  covenantees 
or  obligees,  nor  of  the  heirs,  executors,  or 
administrators  of  the  survivor,  nor  of  their 
or  his  assigns,  need  be  made  in  covenants  or 
bonds :  C.  A.,  ss.  58,  59,  60 ;  except  where  a 
restrictive  (a)  covenant  is  intended  to  be  made 
binding  so  far  as  the  law  allows  on  the  land, 
and  then  the  assigns  of  the  covenantor  should 
be  mentioned. 

(h)  No  particular  technical  operative  word  is  re- 
quired to  pass  a  freehold :  C.  A.,  s.  49. 

(i)  No  necessity  for  the  word  "  heirs,"  "  heirs  of  the 
body,"  &c,  to  create  an  estate  of  inheritance. 
(But  on  this  point  there  is  still  a  distinction 
between  a  deed  and  a  will.  In  a  deed  the 
estate  to  be  limited  must  still  be  described 
accurately  as  "fee  simple,"  "in  tail,"  &c,  or 
as  before  the  C.  A.,  and  cannot  be  created,  as 
in  a  will,  by  informal  expressions) :  C.  A.,  s  51. 

(k)  No  multiplication  of  receipt  clauses  for  considera- 
tion. One  receipt  in  the  body  of  the  deed  or 
indorsed  is  sufficient :  C.  A.,  ss.  54,  55. 

(I)  No  power  to  executors,  administrators,  or  trustees 
to  compound  or  compromise :  T.  A.,  s.  21. 

(m)  No  remedy  for  the  recovery  of  rent-charges : 

(n)  No  powers  for  the  receipt  or  application  of 
income,  nor  for  the  accumulation  of  surplus 
income  during  minority :  C.  A.,  ss.  42,  43.(6) 


(a)  Whether  any  other  covenant  can  be  made  binding  on  the  land 
see  London  and  S.  W.  Railway  Company  v.  Qomm,  20  Ch.  D.  562, 
and  second  note  to  C.  A.,  s.  58,  infra. 

(b)  But  where  any  trust  of  the  accumulated  rents  and  profits  other 
than  those  stated  in  s.  42  (5)  (iii.)  is  required,  it  must  be  mentioned. 
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(6.)  Covenants  for  title  are  not  required,  but  by  stating  Covenants  for 
the  character  in  which  a  person  conveys  the  t,t€* 
proper  covenant  by  him  is  incorporated  :  C.  A,, 
s.  7. 

(7.)  A  covenant  for  production  of  deeds  is  no  longer  Covenant  to 
required.     A  mere  acknowledgment  as  defined  pr  uce 
by  the  Act  gives  the  proper  title  to  production 
and  delivery  of  copies,  and  a  mere  undertaking 
gives  the  proper  remedy  in  case  of  destruction 
or  damage :  C.  A.,  s.  9. 

(8.)  In  a  mortgage  by  deed  there  are  supplied  Powers  oon- 

(a)  Power  for  mortgagor  and  mortgagee  when  in  g^on'and0^ 

possession  to  grant  leases :  C.  A.,  s.  18,     In  mortgagees, 
some  cases  it  may  be  necessary  to  vary  this 
power :  but  it  is  conceived  that  the  power  ought 
not  in  any  case  to  be  entirely  negatived. 

(b)  Power  for  mortgagee  to  sell  and  to  insure  against 

fire,  and  when  in  possession  to  cut  and  sell 
timber :  C.  A.,  ss.  19, 23. 

(c)  Power  for  mortgagee  to  appoint  a  receiver :  C.  A., 

ss.  19,  24. 

(d)  Power  for  mortgagee  to  give  a  receipt  for  sale 

money  and  other  money  comprised  in  the 
mortgage,  and  trusts  for  application  thereof: 
Kj.  A«,  s.  ZZ. 
(9.)  In  a  will,  a  devise  of  trust  and  mortgage  estates  is  Devise  of  trait 
not  required  and  should  not  be  inserted  (except  estate*1***** 
in  the  case  of  copyhold  or  customary  land  to 
which  there  has  been  an  admission),  and  is 
practically  inoperative  if  inserted :  C.  A.,  s.  30. 
(10.)  As  to  appointments  of  new  trustees.  Appointment 

(a)  A  power  to  appoint  new  trustees  is  only  required  °  new  eei* 
where  it  is  to  be  exercised  otherwise  than  by 
the  trustees  or  trustee  for  the  time  being: 
T.  A.,  s.  10  (1). 
(i)  The  original  number  of  trustees  need  not  be  pre- 
served, except  that  where  there  were  originally 
two  or  more,  one  cannot  be  discharged  unless 
two  places  at  least  be  full :  T.  A.,  ss.  10,  1 1. 
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Separate 
trustees. 

Powers  of 
attorney. 


Executory 
limitations. 


Disclaimer  of 
powers. 


Supplemental 
deeds. 


(c)  An  appointment  of  new  trustees  should  contain 

the  proper  declaration  as  to  vesting;  and 
where  there  are  more  than  two  trustees,  and 
one  simply  retires  and  his  place  is  not  filled 
up,  there  must  be  a  deed  of  consent  to  his 
discharge  and  to  the  vesting  of  the  trust 
property  in  his  co-trustees :  T.  A.,  s.  12. 

(d)  A  separate  set  of  trustees  may  at  any  time  be 

appointed  for  each  distinct  trust :  T.  A.,  s.  10. 
(11.)  As  to  powers  of  attorney, 

(a)  A  power  given  for  valuable  consideration  can 

be  made  irrevocable  in  favour  of  a  purchaser, 
lessee,  or  mortgagee :  C.  A.,  1882,  s,  8. 

(b)  Any  power  of  attorney  can,  in  favour  of  the  same 

persons,  be  made  irrevocable  for  any  period 
not  exceeding  one  year  from  its  date :  0.  A., 
1882,  s.  9. 

(c)  The  attorney  may  sign  and  seal  in  his  own  name : 

C.  A.,  s.  46. 

(d)  Access  to  a  power  of  attorney  is  enabled  by 

means  of  deposit  in  the  Central  office,  and 
office  copies  can  be  obtained :  C.  A.,  s.  48. 

(12.)  In  instruments  after  1882  an  executory  limitation 
over  of  an  estate  in  fee,  or  for  a  term,  on  failure 
of  issue,  becomes  incapable  of  effect  when  any 
of  the  issue  attain  the  age  of  twenty-one  years : 
G.  A.,  1882,  s.  10.  This  section  applies  only 
to  land  or  hereditaments. 

(13.)  Powers,  whether  coupled  with  an  interest  or  not, 
can  be  disclaimed,  in  like  manner  as  an  estate 
can  be  disclaimed :  C.  A.,  1882,  s.  6. 

(14.)  Deeds  may  be  supplemental  or  annexed  instead 
of  indorsed,  and  will  be  read  as  indorsed  on,  or 
containing  a  full  recital  of,  the  principal  deed : 

\j*  A()  S.  OO. 
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CHAPTER  II. 

THE  VENDOll  AND  PURCHASER  ACT,  1874. 

37  &  38  VICT.  o.  78. 

An  Act  to  amend  the  Law  of  Vendor  and  Purchaser,  and 
further  to  simplify  Title  to  Land.     [7th  August,  1874.] 

Whereas  it  is  expedient  to  facilitate  the  transfer  of  land         s.  l. 
by  means  of  certain  amendments  in  the  law  of  vendor 
and  purchaser : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  In  the  completion  of  any  contract  of  sale  of  land  Forty  years 
made  after  the  thirty-first  day  of  December  one  thousand  sixty  years  as' 
eight  hundred  and   seventy-four,   and   subject  to  any  the  root  of 
stipulation  to  the  contrary  in  the  contract,  forty  years 
shall  be  substituted  as  the  period  of  commencement  of 
title  which  a  purchaser  may  require  in  place  of  sixty 
years,  the  present  period  of  such  commencement ;  never- 
theless earlier  title  than  forty  years  may  be  required  in 
cases  similar  to  those  in  which  earlier  title  than  sixty 
years  may  now  be  required. 

The  word  "  land  "  in  Acts  of  Parliament  passed  since  1850  includes  Definition  of 
messuages,  tenements  and  hereditaments,  houses  and  buildings  of  any  "  land  " 
tenure,  unless  the  contrary  intention  appears :  see  the  Interpretation  **  ^ft8  of 
Act,  1889  (52  &  53  Vict.  c.  63),  s.  3.  Parliament. 

A  right  of  way  is  within  this  s. :  Jones  v.  Watts,  43  Ch.  D.  574. 
And  see  Co.  Lit.  19  b,  20  a. 

As  to  the  title  which  may  be  required  in  the  case  of  a  leasehold 
interest  more  than  forty  years  old,  see  Williams  v.  Spargo,  W.  N., 
1893, 100. 
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S.  2. 

Rules  for 
regulating  ob- 
ligations and 
rights  of 
vendor  and 
purchaser. 


« 


Discovery 
by  litigant. 


Kale  that 
leasee  has 
notice  of 
lessor's  title 
not  altered. 


Underlease. 

Contract  for 
lease  under 
power. 


2.  In  the  completion  of  any  such  contract  as  aforesaid, 
and  subject  to  any  stipulation  to  the  contrary  in  the  con- 
tract, the  obligations  and  rights  of  vendor  and  purchaser 
shall  be  regulated  by  the  following  rules ;  that  is  to  say, 
First.   Under  a  contract  to  grant  or  assign  a  term  of 
years,  whether  derived  or  to  be  derived  out  of  a 
freehold  or  leasehold  estate,  the  intended  lessee  or 
assign  shall  not  be  entitled  to  call  for  the  title  to 
the  freehold. 

Under  such  a  contract  production  cannot,  as  between  vendor  and 
purchaser,  be  called  for,  even  under  the  rules  as  to  the  right  of  a 
litigant  to  discovery :  Jones  v.  Watts,  43  Ch.  D.  574. 

And  this  rule  applies  as  between  lessor  and  lessee,  as  well  as 
vendors  and  purchasers  in  the  ordinary  sense  of  those  words;  and 
applies  to  a  contract  to  grant  an  easement  for  a  term  :  Jones  v.  Waits, 
ubi  supra. 

An  agreement  by  the  freeholder  to  deliver  to  the  intended  lessee  an 
abstract  of  his  title  to  grant  the  lease  is  "  a  stipulation  to  the  contrary 
in  the  contract "  :  Re  Pursell  <fe  Deakin,  W.  N.,  1893, 152. 

The  rule  that  a  lessee  has  constructive  notice  of  his  lessor's  title  has 
not  been  altered  by  this  s.  He  is  now  in  the  same  position  with  regard 
to  notice  as  if  he  had  before  this  Act  stipulated  not  to  inquire  into  his 
lessor's  title  (Patman  v.  Harland,  17  Ch.  D.  353,  358;  Mogridge  v. 
Clapp,  1892,  3  Ch.  382,  397).  S.  3  of  C.  A.,  1882,  as  to  notice, 
makes  no  alteration  in  this  respect.  It  does  not  operate  in  favour  of 
a  person  who  enters  into  a  contract  whereby  he  precludes  himself  from 
"  making  such  inquiries  and  inspections  as  ought  reasonably  to  have 
been  made  " :  see  subs.  (1)  (i.). 

As  to  a  contract  for  an  underlease,  see  C.  A.,  s.  13. 

By  s.  4  of  C.  A.,  1882,  the  contract  for  a  lease  made  under  a  power 
does  not  form  part  of  the  title  to  the  lease. 


Second.  Recitals,  statements,  and  descriptions  of  facts, 
matters,  and  parties  contained  in  deeds,  instruments, 
Acts  of  Parliament,  or  statutory  declarations,  twenty 
years  old  at  the  date  of  the  contract,  shall,  unless 
and  except  so  far  as  they  shall  be  proved  to  be 
inaccurate,  be  taken  to  be  sufficient  evidence  of  the 
truth  of  such  facts,  matters,  and  descriptions. 

Effect  of  recital       In  Bolton  v.  London  8.  Board,  7  Ch.  D.  766,  a  recital  in  a  deed 
twenty  years      more  than  twenty  years  old  that  a  vendor  was  seised  in  fee  simple  was 

held  sufficient  evidence  of  that  fact,  precluding  the  purchaser  from 
demanding  a  prior  abstract,  except  so  far  as  the  recital  was  proved  to 


old. 
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be  inaccurate.    The  decision  seems  open  to  question,  as  it  in  effect      SS.  2,  3,  4. 
negatives  the  recognized  right  of  a  purchaser  to  a  proper  abstract  of 
title  extending  over  forty  years,  which  might  show  the  recital  to  be 
inaccurate. 

As  to  the  effect  of  a  recital  under  this  s.,  see  also  Be  Marsh  and  Earl 
Granville,  24  Ch.  D.  11. 

Third.  The  inability  of  the  vendor  to  furnish  the 
purchaser  with  a  legal  covenant  to  produce  and 
furnish  copies  of  documents  of  title  shall  not  be  an 
objection  to  title  in  case  the  purchaser  will,  on  the 
completion  of  the  contract,  have  an  equitable  right 
to  the  production  of  such  documents. 

As  to  the  purchaser's  equitable  right  to  production  of  documents,  Purchaser's 

see  Sug.  V.  &  P.  c.  11,  s.  5, 14th  ed. ;  Dart,  160,  6th  ed. ;  Fain  v.   equitable  right 

Avers,  2  Sim.  &  St.  533.  *°  Prod*cti<* 

*      '  of  documents. 

Fourth.  Such  covenants  for  production  as  the  pur- 
chaser can  and  shall  require  shall  be  furnished  at 
his  expense,  and  the  vendor  shall  bear  the  expense 
of  perusal  and  execution  on  behalf  of  and  by  himself, 
and  on  behalf  of  and  by  necessary  parties  other  than 
the  purchaser. 

Fifth.  Where  the  vendor  retains  any  part  of  an  estate 
to  which  any  documents  of  title  relate  he  shall  be 
entitled  to  retain  such  documents. 

Contracts  for  sale,  where  the  vendor  retains  any  documents,  should   Acknowledg- 
now  provide  for  giving  an  acknowledgment  in  writing  of  the  right  of  ment  substi- 
the  purchaser  to  the  production,  and  delivery  of  copies  under  C.  A.,  s.  9,  tu         f 
and,  where  he  is  beneficial  owner,  also  au  undertaking  for  safe  custody. 
The  liability  to  give  the  covenant  under  s.  2,  r.  4,  of  this  Act,  if 
incurred  after  1881,  is  satisfied  by  an  acknowledgment :  C.  A.,  s.  9 
(8),  (14). 

As  to  the  costs  of  attested  and  other  copies  of  documents  retained 
by  the  vendor,  see  C.  A.,  s.  3  (6). 

3.  Trustees  who  are  either  vendors  or  purchasers  may  sell  Trustees  may 
or  buy  without  excluding  ilie  application  of  the  second  ^t^^£" 
section  of  this  Act.  rules. 

Repealed  by  the  T.  A.,  but  re-enacted  by  s.  15. 

4.  The  legal  personal  representative  of  a  mortgagee  of  Legal  personal 
a  freeliold  estate,  or  of  a  copyhold  estate   to  which  the  r^rff*?nto<*w 


10 


VENDOR  AND  PURCHASER  ACT,  1874. 


SS.  4,  5. 

may  convey 
legal  estate  of 
mortgaged 
property. 


Bare  legal 
estate  in  fee 
simple  to  vest 
in  executor  or 
administrator. 


Meaning  of 
"bare  trustee." 


mortgagee  shall  have  been  admitted,  may,  on  payment  of  all 
sums  secured  by  the  mortgage,  convey  or  surrender  tlie  mort- 
gaged estate,  whether  the  mortgage  be  inform  an  assurance 
subject  to  redemption,  or  an  assurance  upon  trust 

Repealed  and  superseded  by  s.  30  of  the  C.  A.  as  to  deaths  happening 
after  1881,  which  s.  has  in  its  turn  been  repealed  by  s.  45  of  the  Copy- 
hold Act,  1887  (see  now  s.  88  of  the  Copyhold  Act,  1894),  so  far  as 
regards  copyhold  or  customary  land  to  which  the  mortgagee  has  been 
admitted.  Such  land  now  remains  in  the  same  position  with  respect 
to  its  devolution  on  death  of  the  mortgagee  as  before  the  V.  &  P.  A. 
The  repeal  did  not  revive  or  affect  this  s.  of  the  Y.  &  P.  A.  (see  the 
Interpretation  Act,  1889,  s.  11),  which  remains  operative  as  regards 
deaths  between  the  7  th  August,  1874,  and  the  1st  January,  1882,  or 
as  regards  deaths  at  any  time  before  the  1st  January,  1882,  assuming 
that  it  applies  to  mortgagees  dying  before  the  commencement  of  the 
V.  &  P.  A.  (on  which  see  Be  Spradbery's  Mortgage ;  He  White's  Mort- 
gage, ubi  iitfra). 

This  s.  did  not  apply  to  a  transfer  of  mortgage :  Be  Spradbery's 
Mortgage,  14  Ch.  D.  514;  Be  BrooVs  Mortgage,  25  W.  R.  841 ;  nor 
to  a  sale :  Be  Whites  Mortgage,  29  *&.,  820. 

5,  Upon  the  death  of  a  bare  trustee  of  any  corporeal  or 
incorporeal  hereditament  of  which  such  trustee  teas  seised  in 
fee  simple,  such  hereditament  shall  vest  like  a  cliattel  real  in 
the  legal  personal  representative  from  time  to  time  of  such 
trustee. 

The  expression  "seised  in  fee  simple"  excluded  copyholds  and 
customary  freeholds  from  the  operation  of  this  s. 

Repealed  as  to  England  on  and  after  the  1st  January,  187G,  by  the 
Land  Transfer  Act,  1875  (38  &  39  Vict.  c.  87),  s.  48,  except  as  to 
anything  duly  done  thereunder  before  that  date.  Re-enacted  by  the 
same  s.  with  an  amendment  confining  its  operation  to  a  bare  trustee 
dying  intestate  as  to  any  corporeal  or  incorporeal  hereditament  of 
which  such  trustee  was  seised  in  fee  simple,  which  s.  has  in  turn  been 
repealed  by  the  C.  A.,  s.  30,  in  case  of  deaths  occurring  after  1881.  It 
would  seem  therefore  that  where  nothing  had  been  done  under  this  s. 
before  the  1st  January,  1876,  the  hereditament  of  a  bare  trustee  dying 
testate,  and  vested  in  his  personal  representative  solely  by  force  of  this 
8.,  became  divested  and  devolved  as  if  the  Y.  &  P.  A.  had  not  been 
passed.  Thus,  up  to  the  1st  January,  1882,  where  nothing  had  been 
done  under  this  repealed  s.  before  the  1st  January,  1876,  the  devise  by 
a  bare  trustee  of  his  trust  estate  is  operative. 

Repealed  as  to  Ireland  by  the  C.  A.,  s.  73,  in  case  of  deaths 
happening  after  1881. 

There  is  no  distinction  now  between  the  case  of  a  bare  trustee  and 
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any  other  trustee  dying  after  1881.    A  bare  trustee  is  a  trustee  to      ss.  5  6  7. 

whose  office  no  duties  were  originally  attached,  or  who,  although  such  

duties  were  originally  attached  to  his  office,  would,  on  the  requisition 
of  his  cestui*  que  trust,  be  compellable  in  equity  to  convey  the  estate 
to  them  or  by  their  direction,  and  has  been  requested  by  them  so  to 
convey  it :  Dart,  587,  6th  ed. :  and  see  Morgan  v.  Swansea  Urban 
Sanitary  Authority,  9  Ch.  D.  582,  585,  per  M.R.,  and  Be  Docrvra, 
cited  on  next  s. ;  but  in  the  opinion  of  V.C.  Hall  the  words  "  has  been 
requested  by  them  so  to  convey  it "  are  not  a  necessary  ingredient  in 
the  definition  of  a  bare  trustee :  Christie  v.  Ovington,  1  Ch.  D.  279. 
A  trustee  with  a  beneficial  interest  in  the  trust  estate  is  not  a  bare 
trustee  within  the  Land  Transfer  Act,  1875,  s.  48,  which  replaced 
8.  5  of  the  Y.  &  P.  A.  {Morgan  v.  Sivansea  &c.  Authority,  ubi  sup.) ; 
nor  is  the  husband  of  a  married  woman  who  is  seised  in  her  right  a 
bare  trustee  within  the  Act  3  &  4  Will.  4,  c.  74,  s.  34  (Keer  v.  Brown, 
Johns.  138) ;  and  see  Be  Cunningham  &  Frayling,  1891,  2  Ch.  567, 
from  which  it  would  seem  that  a  person  with  active  duties  to  perform, 
though  not  having  any  beneficial  interest,  is  not  a  "  bare  trustee." 

6.  Wlien  any  freehold  or  copyhold   hereditament  shall  Married 

be  vested  in  a  married  woman  as  a  bare  trustee,  she  may  a^re^t^ 
convey  or  surrender  the  same  as  if  she  were  a  feme  sole.        may  convey,  &c. 

Repealed  by  the  T.  A.,  but  re-enacted  by  s.  10. 

The  aid  of  this  8.,  or  of  the  re-enactment,  is  only  required  in  case  of  This  s.  applies 
trust  estates  devolving  ou  a  married  woman  before  1883.    As  to  all  OQly  to  trust 
trust  estates,  whether  freehold,  copyhold  or  leasehold,  devolving  on  ? sta~s  ae^olv- 
her  after  1882,  she  is  in  every  respect  in  the  same  position  as  a  feme   1833. 
sole :  M.  W.  P.  A.,  ss.  1, 18. 

Though  a  married  woman  who  is  trustee  under  a  trust  for  sale  takes 
an  interest  in  the  proceeds  of  sale,  she  is  nevertheless  a  bare  trustee 
within  this  s.,  where  the  sale  is  made  under  an  order  of  the  Court : 
Be  Doewra,  Docwra  v.  Faith,  29  Ch.  D.  693. 

It  is  conceived  that  where  a  married  woman  is  mortgagee  of  free- 
hold or  copyhold  land,  the  mere  fact  that  the  mortgage  money  has 
been  paid  to  her  husband  does  not  convert  her  into  a  bare  trustee 
under  this  s.  Though  the  husband  is  entitled  to  the  money  when 
received,  a  mere  receipt  by  him  without  a  release  duly  acknowledged 
would  not  discharge  the  land  as  against  the  wife  surviving  and  having 
the  fee  simple. 

7,  After  the  commencement  of  this  Act,  no  priority  or  Protection  and 
protection  shall  be  given  or  allowed  to  any  estate,  right,  or  ^Zfatate 
interest  in  land  by  reason  of  such  estate,  right,  or  interest  <*nd  tacking 
being  protected  by  or  tacked  to  any  legal  or  other  estate  or  allowed. 
interest  in  such  land ;  and  full  effect  slvall  be  given  in 

every  court  to  this  p'ovision,  although  the  person  claiming 
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SS.  7,  8,  9.  such  priority  or  protection  as  aforesaid  shall  claim  as  a 
purchaser  for  valuable  consideration  and  without  notice : 
Provided  alwai/s,  that  this  section  shall  not  take  away  from 
any  estate,  right,  title,  or  interest  any  priority  or  protection 
which  but  for  this  section  would  have  been  given  or  allowed 
thereto  as  against  any  estate  or  interest  existing  before  the 
commencement  of  this  Act. 

Repealed  as  to  England  by  the  Land  Transfer  Act,  1875,  s.  129, 
and  as  to  Ireland  by  the  C.  A.,  s.  73.  In  force  in  England  between 
7th  August,  1874,  and  1st  January,  1876. '  The  effect  of  this  s.  was  to 
prevent  a  first  mortgagee  from  being  safe  in  making  a  further  advance, 
his  security  for  which  became  under  this  s.  postponed  to  all  inter- 
mediate mortgages:  as  to  which,  consider  Pease  v.  Jackson,  3  Ch. 
App.  576,  and  Hoiking  v.  Smith,  13  App.  Cas.  582. 

It  is  conceived  that  this  s.  did  not,  while  in  force,  wholly  abolish  the 
protection  given  to  a  purchaser  having  the  legal  estate  without  notice 
of  an  equitable  charge,  but  applied  only  to  the  case  of  two  distinct 
interests,  one  of  which  could  not  stand  alone  without  being  protected 
by  the  other. 

Non-registra-  8.  Where  the  will  of  a  testator  devising  land  in 
MWd°iesex,  &c.,  Middlesex  or  Yorkshire  has  not  been  registered  within 
cured  in  cer-      the  period  allowed  by  law  in  that  behalf,  an  assurance  of 

such  land  to  a  purchaser  or  mortgagee  by  the  devisee  or 
by  some  one  deriving  title  under  him  shall,  if  registered 
before,  take  precedence  of  and  prevail  over  any  assurance 
from  the  testator's  heir-at-law. 

Time  for  regis-       As  to  the  time  allowed  for  the  registration  of  wills  in  Middlesex,  see 

fa*MMdlLSllf  7  Arme'  c'  20»  88,  8~10,  and  for  the  registration  of  wills  in  the  W  • 
and  Yorkshire.  Riding  of  Yorkshire,  2  &  3  Anne,  c.  4,  sa.  20,  21 ;  in.  the  E.  Hiding, 

6  Anne,  c.  35,  ss.  14, 15 ;  and  in  the  N.  Riding,  8  Geo.  2,  c.  6,  ss.  15-17, 

in  the  case  of  testators  dying  before  1st  January,  1885.    The  time 

allowed  for  the  registration  in  the  three  Ridings  of  Yorkshire  of  wills 

of  testators  dying  on  or  after  that  day  is  now  governed  by  the  Yorkshire 

Registries  Act,  1884  (47  &  48  Vict.  c.  54),  ss.  11, 14,  as  amended  by 

48  Vict.  c.  4,  and  the  Yorkshire  Registries  Amendment  Act,  1885 

(48  &  49  Vict.  c.  26). 
v  endor  or  pur- 
obtain  decision       9*  A  vendor  or  purchaser  of  real  or  leasehold  estate 
of  judge  in        in  England,  or  their  representatives  respectively,  may  at 

chambers  as  to  .-  *•  j    /»  A  •  *       *  •  i       • 

requisitions  or  any  tlme  or  times  and  from  time  to  time  apply  in  a 
objections,  or     summary  way  to  a  judge  of  the  Court  of  Chancery  in 

compensation,      t^ij'ii  <* 

&c  England  in  chambers,  in  respect  of  any  requisitions  or 
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objections,  or  any  claim  for  compensation,  or  any  other  s*  9m 
question  arising  out  of  or  connected  with  the  contract 
(not  being  a  question  affecting  the  existence  or  validity 
of  the  contract),  and  the  judge  shall  make  such  order 
upon  the  application  as  to  him  shall  appear  just,  and 
shall  order  how  and  by  whom  all  or  any  of  the  costs  of 
and  incident  to  the  application  shall  be  borne  and  paid. 

A  vendor  or  purchaser  of  real  or  leasehold  estate  in 
Ireland,  or  their  representatives  respectively,  may  in  like 
manner  and  for  the  same  purpose  apply  to  a  judge  of  the 
Court  of  Chancery  in  Ireland,  and  the  judge  shall  make 
such  order  upon  the  application  as  to  him  shall  appear 
just,  and  shall  order  how  and  by  whom  all  or  any  of  the 
costs  of  and  incident  to  the  application  shall  be  borne 
and  paid. 

This  s.  has  been  held  to  apply  to  a  contract  for  a  lease  at  a  premium  :   Cases  under 
Be  Anderton  <fc  Milner,  45  Ch.  D.  476 ;   and  to  a  lease  without  a  this  8- 
premium:  Be  Lander  <fc  Bagley,  1892,  3  Ch.  41;  Be  Stephenson  <fc 
Cox,  36  Solicitor's  Journal,  287 ;  Be  Pursell  &  Deakin*s,  W.  K,  1893, 
152 ;  and  the  language  of  s.  1.  and  s.  2,  subs.  1,  above. 

In  proceedings  under  this  s.  the  parties  are  in  the  same  position  as 
under  a  reference  as  to  title  in  an  action  for  specific  performance,  and 
accordingly  evidence  by  affidavit  is  admissible  (Be  Burroughs,  &c, 
5  Ch.  D.  601).  As  to  recovery  under  this  s.  of  interest  wrongly  paid, 
see  Young  &  Earstoris  Contract,  29  Ch.  D.  691,  31  ib.  168.  The 
deposit  may  be  recovered  with  interest :  Be  Smith  &  Stott,  29  Ch.  D. 
1009  n.;  Eargreaves  &  Thompson's  Contract,  32  ib.  454,  but  see 
Be  Davis  &  Cavey,  40  ib.  601;  and  the  purchaser  may  be  allowed 
his  costs  of  investigating  the  title :  Higgins  &  Eitchman9s  Contract, 
21  Ch.  D.  99;  Be  Yeilding  <fc  Westbrook,  31  ib.  344;  Eargreaves 
<fc  Thompson's  Contract,  ubi  sup.;  which  may  be  charged  on  the 
vendor's  interest  in  the  property:  Be  Yeilding  &  Westbrook,  ubi 
sup. ;  Be  Higgins  &  Percival,  W.  N.,  1888,  p.  172 ;  Be  Bryant  & 
BarninghanCs  Contract,  44  Ch.  D.  218,  222  ;  Be  New  Land  Develop- 
ment Association  &  Gray,  1892,  2  Ch.  138,  146 ;  and  the  validity  of 
a  notice  to  rescind  may  be  decided :  Be  Jackson  &  Woodburn's  Con- 
tract, 37  Ch.  D.  44 ;  but  not  a  question  as  to  the  existence  or  validity 
of  the  contract  in  its  inception :  see  S.  C.  and  Be  Davis  &  Cavey,  ubi 
sup. ;  Be  Sandbach  &  Edmondson,  1891, 1  Ch.  99, 102 ;  Be  Lander  & 
Bagley,  ubi  sup. ;  or  as  to  the  destination  of  the  purchase-money,  if  it 
does  not  concern  the  purchaser :  Be  Tippett  &  NewbouWs  Contract, 
37  Ch.  D.  444. 

The  Court  will  not  refuse  to  decide  questions  raised  under  this  s., 
merely  on  the  ground  that  specific  performance  of  the  contract  would 
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SS.  9, 10.  not  be  enforced :  the  contract  may  be  effective  for  purposes  of  other 
relief :  Be  Lander  &  Bagley,  ubi  sup. 

Not  every  loss  arising  in  connection  with  the  contract  can  be 
assessed  as  compensation  under  this  s. :  see  Be  Wilsons  &  Stevens, 
1894,  3  Ch.  546,  552-4. 

On  a  vendor's  application  for  a  declaration  that  a  good  title  had 
been  shown,  an  order  was  made  in  the  purchaser's  favour  rescinding 
the  contract :  Be  Higgins  &  Percival,  ubi  sup. ;  and  a  vendor  cannot, 
after  a  decision  against  him,  avail  himself  of  a  condition  empowering 
him  "  notwithstanding  any  previous  . .  .  litigation1'  to  rescind  without 
payment  of  costs :  see  Be  ArbUb  &  Class,  1891, 1  Ch.  601.  QJtJt . 

Extent  of  Act.       10.  This  Act  shall  not  apply  to  Scotland,  and  may  be 
cited  as  the  Vendor  and  Purchaser  Act,  1874. 


(    13    ; 


CHAPTER  III. 

CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1881. 

44  &  45  VICT.  c.  41. 

An  Act  for  simplifying  and  improving  the  practice  of  Con- 
veyancing ;  and  for  vesting  in  Trustees,  Mortgagees,  and 
others  various  powers  commonly  conferred  by  provisions 
inserted  in  Settlements,  Mortgages,  Wills,  and  other 
Instruments ;  and  for  amending  in  various  particulars 
the  Law  of  Property ;  and  for  other  purposes. 

[22nd  August,  1881.] 

Be  it  enacted  by  the  Queen  s  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

I. — Preliminary.  ss.  i,  2. 

1. — (1.)  This  Act  may  be  cited  as  the  Conveyancing  Preliminary. 
and  Law  of  Property  Act,  1881.  shorTtitie- 

(2.)  This  Act  shall  commence  and  take  effect  from  commence- 
and  immediately  after  the  thirty-first  day  of  December,  men  '  ex  en  ' 
one  thousand  eight  hundred  and  eighty-one. 

(3.)  This  Act  does  not  extend  to  Scotland. 

2.  In  this  Act — 

(L)  Property,    unless    a   contrary  intention    appears,  interpretatiou 
includes  real  and  personal  property,  and  any  estate  or  °fProPerty» 
interest  in  any  property,  real  or  personal,  and  any  debt, 
and  any  thing  in  action,  and  any  other  right  or  interest : 

As  to  effect  of  the  word  "  includes  "  in  an  interpretation  clause  in  an 
Act,  see  Robinson  v.  Local  Board  of  Barton- Eccles,  8  App.  Cas.  798, 
at  p.  801 ;  Rodger  v.  Harrison,  1893, 1  Q.  B.  161, 167. 
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s.  2.  (ii.)  Land,  unless  a  contrary  intention  appears,  includes 

Preliminary-.  lftnd  °f  ^y  tenure,  and  tenements  and  hereditaments, 

corporeal  or  incorporeal,  and  houses  and  other  buildings, 

also  an  undivided  share  in  land : 

For  the  meaning  of  "  land  "  in  Acts  of  Parliament  see  suprd,  note 
to  V.  &  P.  A.,  s.  1. 

(iii.)  In  relation  to  land,  income  includes  rents  and 
profits,  and  possession  includes  receipt  of  income  : 

(iv.)  Manor  includes  lordship,  and  reputed  manor  or 
lordship : 

Reputed  Where  all  the  freehold  estates  held  of  a  lord  are  purchased  by  him 

manor.  or  devolve  on  him  by  escheat,  whereby  the  services  become  extinct, 

the  manor  ceases  to  exist ;  also,  there  cannot  be  a  manor  without  a 
court  baron ;  and  no  court  baron  can  be  held  without  two  freeholders 
as  suitors  at  least.  In  case  there  be  not  two  suitors  the  manor  becomes 
a  reputed  manor,  or  manor  in  reputation  ;  and  continues  to  have  certain 
rights  and  franchises  which  were  appendant  to  the  manor  (1  Cruise, 
Dig.  p.  34),  as  the  right  to  wrecks,  estrays,  <fec. :  1  Watk.  Cop.  22 ; 
and  the  right  to  appoint  a  sexton  of  a  parish :  Soane  v.  Ireland,  10 
East,  259 ;  and  if  there  be  but  one  free  tenant  the  seignory  as  to  him 
remains  with  respect  to  his  services,  though  there  can  be  no  court 
held :  1  Watk.  Cop.  22. 

(t.)  Conveyance,  unless  a  contrary  intention  appears, 
includes  assignment,  appointment,  lease,  settlement,  and 
other  assurance,  and  covenant  to  surrender,  made  by 
deed,  on  a  sale,  mortgage,  demise,  or  settlement  of  any 
property,  or  on  any  other  dealing  with  or  for  any  pro- 
perty ;  and  convey,  unless  a  contrary  intention  appears, 
has  a  meaning  corresponding  with  that  of  conveyance  : 

See  exceptions  to  this  definition  of  conveyance,  s.  7  (5),  infra. 

(vi.)  Mortgage  includes  any  charge  on  any  property 
for  securing  money  or  money's  worth;  and  mortgage 
money  means  money,  or  money's  worth,  secured  by  a 
mortgage ;  and  mortgagor  includes  any  person  from  time 
to  time  deriving  title  under  the  original  mortgagor,  or 
entitled  to  redeem  a  mortgage,  according  to  his  estate, 
interest,  or  right  in  the  mortgaged  property ;  and  mort- 
gagee includes  any  person  from  time  to  time  deriving 
title  under  the  original  mortgagee ;   and  mortgagee  in 
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possession  is,  for  the  purposes  of  this  Act,  a  mortgagee         s.  2. 
who,  in  right  of  the  mortgage,  has  entered  into  and  is  in  p 
possession  of  the  mortgaged  property  :  

See,  on  this  subs.,  Everitt  v.  Automatic  Weighing  Machine  Co., 
1892,  3  Ch.  606. 

(viL)  Incumbrance  includes  a  mortgage  in  fee,  or  for 
a  less  estate,  and  a  trust  for  securing  money,  and  a  lien, 
and  a  charge  of  a  portion,  annuity,  or  other  capital  or 
annual  sum ;  and  incumbrancer  has  a  meaning  corre- 
sponding with  that  of  incumbrance,  and  includes  every 
person  entitled  to  the  benefit  of  an  incumbrance,  or  to 
require  payment  or  discharge  thereof : 

(viii.)  Purchaser,  unless  a  contrary  intention  appears, 
includes  a  lessee  or  mortgagee,  and  an  intending  pur- 
chaser, lessee,  or  mortgagee,  or  other  person,  who,  for 
valuable  consideration,  takes  or  deals  for  any  property ; 
and  purchase,  unless  a  contrary  intention  appears,  has  a 
meaning  corresponding  with  that  of  purchaser ;  but  sale 
means  only  a  sale  properly  so  called : 

(ix.)  Bent  includes  yearly  or  other  rent,  toll,  duty, 
royalty,  or  other  reservation,  by  the  acre,  the  ton,  or 
otherwise;  and  fine  includes  premium  or  fore-gift,  and 
any  payment,  consideration,  or  benefit  in  the  nature  of  a 
fine,  premium,  or  fore-gift : 

There  may  be  a  reservation  of  rent  in  kind :  see  Co.  Lit.,  142a ;  Bex   Rent  "  in 
v.  Earl  Pom/ret,  5  M.  &  S.  139,  143;  Be  Moody  &  Yates,  30  Ch.  D.  k*nd-" 
344,  pp.  346-7. 

(x.)  Building  purposes  include  the  erecting  and  the 
improving  of,  and  the  adding  to,  and  the  repairing  of 
buildings;  and  a  building  lease  is  a  lease  for  building 
purposes  or  purposes  connected  therewith  : 

"  Repairing  of  buildings" :  see  Be  DanidCe  S.  E.,  1894,  3  Ch.  503 ; 
Easton  v.  Pratt,  2H.&C.  676. 

(xi.)  A  mining  lease  is  a  lease  for  mining  purposes, 
that  is,  the  searching  for,  winning,  working,  getting, 
making  merchantable,  carrying   away,  or  disposing   of 

0 
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SS.  2,  3. 


Preliminary. 


Winding-up  of 
Company. 


Singular  in- 
cludes plural, 


mines  and  minerals,  or  purposes  connected  therewith, 
and  includes  a  grant  or  licence  for  mining  purposes : 

(xii.)  Will  includes  codicil : 

(xiii.)  Instrument  includes  deed,  will,  inclosure  award, 
and  Act  of  Parliament : 

(xiv.)  Securities  include ptocks,  funds,  and  shares: 

(xv.)  Bankruptcy  includes  liquidation  by  arrangement, 
and  any  other  act  or  proceeding  in  law,  having,  under 
any  Act  for  the  time  being  in  force,  effects  or  results 
similar  to  those  of  bankruptcy;  and  bankrupt  has  a 
meaning  corresponding  with  that  of  bankruptcy : 

It  is  conceived  that  "  bankruptcy  n  does  not  include  proceedings  for 
winding-up  a  Company :  see  Be  Oriental  Bank,  28  Ch.  D.  634,  640. 
The  point  might  arise  in  the  case  of  a  power  of  attorney  given  by  a 
Company  :  see  C.  A.,  s.  47 ;  C.  A.,  1882,  as.  8,  9. 

(xvi.)  Writing  includes  print ;  and  words  referring  to 
any  instrument,  copy,  extract,  abstract,  or  other  document 
include  any  such  instrument,  copy,  extract,  abstract,  or 
other  document  being  in  writing  or  in  print,  or  partly  in 
writing  and  partly  in  print : 

(xvii.)  Person  includes  a  corporation :  sl4jL  > 
(xviii.)  Her  Majesty's  High  Court  of  Justice  is  referred 
to  as  the  Court. 

See,  on  this  subs.,  Loch  v.  Pearce,  1893,  2  Ch.  271,  275,  279 ;  see 
also  s.  69  (1),  and  Cholmdey's  School  v.  Sewell,  1893,  2  Q.  B.  254. 

As  to  the  exercise  of  the  powers  of  the  Court  in  regard  to  land  in 
the  Counties  Palatine  of  Durham  and  Lancaster  see  s.  69  (9),  and  note 
thereon ;  and  as  to  the  application  of  this  Act  to  Ireland,  see  s.  72. 

In  Acts  of  Parliament  passed  after  1850  singular  includes  plural, 
plural  singular,  masculine  includes  feminine,  and  month  means 
calendar  month  unless  the  contrary  intention  appears :  see  the  Inter- 
pretation Act,  1889,  ss.  1,  3. 


Sales  and 
other  Trans- 
actions. 


Contracts  for 
Sale. 

Application  of 
stated  condi- 
tions of  sale  to 
all  purchases. 


II. — Sales  and  other  Transactions. 

Contracts  for  Sale. 

3, — (1.)  Under  a  contract  to  sell  and  assign  a  term  of 
years  derived  out  of  a  leasehold  interest  in  land,  the 
intended  assign  shall  not  have  the  right  to  call  for  the 
title  to  the  leasehold  reversion. 
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This  is  supplementary  to  s.  2,  rule  1,  of  V.  &  P.  A.,  and  (following  g  3 

that  Act)  does  not  apply  to  a  lease  for  lives.     It  places  the  title  to  an  * 

underlease,  in  regard  to  showing  the  lessor's  title,  on  the  same  footing  Saleb  and 

as  the  title  to  a  lease  from  the  freeholder  (see  also  s.  13  of  this  Act),  0TUER  Trans- 

ACTIONS 

and  the  assignee  has  in  like  manner  constructive  notice  of  the  under-  

lessor's  title :  Patman  v.  Harland,  17  Ch.  D.  353 ;  Mogridge  v.  Clapp,     Contracts  for 
1892,  3  Ch.  383,  394,  397.     As  to  the  effect  of  C.  A.,  1882,  s.  3,  see  Sale. 

note  to  V.  &  P.  A.,  s.  2,  suhs.  1.  Title  to  under- 

This  and  subs.  3  preclude  the  purchaser  from  calling  for  or  making  leA8€* 

any  requisition,  objection,  or  inquiry  as  to  the  under  lessor's  title,  as  How  fjar  ol>j*o- 

between  vendor  and  purchaser,  but  it  does  not  alter  the  rule  enabling  p^^ed  * 
the  purchaser  to  prove  the  lease  to  be  defective  aliunde :  see  first  note 
to  subs.  3. 

By  s.  4  of  C.  A.,  1882,  a  contract  for  a  lease  made  under  a  power  is  Contract  for 

excluded  from  forming  part  of  the  title  to  the  lease.  lease  under 

power  not 

(2.)  Where  land  of  copyhold  or  customary  tenure  has  P**  of  title* 
been  converted  into  freehold  by  enfranchisement,  then,  chised  copy. 
under  a  contract  to  sell  and  convey  the  freehold,  the  holds- 
purchaser  shall  not  have  the  right  to  call  for  the  title  to 
make  the  enfranchisement. 

Under  this  subs,  the  title  to  the  freehold  of  enfranchised  copyholds 
is  placed  on  the  same  footing  as  the  title  to  a  lease,  and  commences 
with  the  deed  of  enfranchisement.  This  subs,  should  be  read  in  con- 
nection with  subs.  3,  under  which  a  purchaser  is  precluded  from 
requiring  production  of  documents  recited  in  the  enfranchisement 
deed,  and  is  bound  to  assume  the  correctness  of  the  recitals. 

Where,  on  an  enfranchisement,  mineral  rights  are  reserved  to  the 
lord,  the  purchaser  may  object  to  the  title :  Upperton  v.  Nicholson^  6 
Ch.  436,  444 ;  Bellamy  v.  Dtberiham,  1891,  1  Ch.  412. 

The  word  "  purchaser  "  in  this  and  the  subsequent  subss.  of  this  s.   Meaning  of 
means  (notwithstanding  the  definition  clause)  a  purchaser  on  a  sale   purchaser  in 
only :  see  subs.  8.  thU  8* 

A  copyholder  obtaining  enfranchisement  after  1881  seems  not 
entitled,  in  the  absence  of  an  agreement,  to  a  statutory  acknowledgment 
of  the  right  to  production  of  the  freehold  title :  see  Be  Agg-Gardner, 
25  Ch.  D.  600, 604.  But  the  exact  point  did  not  require  decision,  and 
it  may  be  a  question  whether  the  dictum  is  right :  compare  Be  Pursell 
<fc  Deakin,  W.  N.,  1893,  p.  152.  The  s.  does  not  say  the  copyholder 
himself  may  not  call  for  the  title,  only  that  a  purchaser  of  the  freehold 
after  enfranchisement  may  not.  The  acknowledgment  and  undertaking 
may  be  necessary  for  other  purposes  than  that  of  a  sale. 

The  following  subss.  3,  6,  7,  are  not  confined  to  land. 

(3.)  A  purchaser  of  any  property  shall  not  require 
the  production,  or  any  abstract  or  copy,  of  any  deed, 
will,  or  other  document,  dated  or  made  before  the  time 

c  2 
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s.  3.         prescribed  by  law,  or  stipulated,  for  commencement  of  the 

g  title,  even  though  the  same  creates  a  power  subsequently 

other  Trans-  exercised  by  an  instrument  abstracted  in  the  abstract 
actions,      furnished  to  the  purchaser;   nor  shall  he  require  any 
Contracts  for   information,  or  make  any  requisition,  objection,  or  in- 
quiry with  respect  to  any  such  deed,  will,  or  document, 
or  the  title  prior  to  that  time,  notwithstanding  that  any 
such  deed,  will,  or  other  document,  or  that  prior  title,  is 
recited,  covenanted  to  be  produced,  or  noticed ;  and  he 
shall  assume,  unless  the  contrary  appears,  that  the  re- 
citals, contained  in  the  abstracted  instruments,  of  any 
deed,  will,  or  other  document,  forming  part  of  that  prior 
title,  are  correct,  and  give  all  the  material  contents  of 
the  deed,  will,  or  other  document  so  recited,  and  that 
every  document  so  recited  was  duly  executed  by  all 
necessary  parties,  and  perfected,  if  and  as  required,  by 
fine,  recovery,  acknowledgment,  inrolment  or  otherwise. 

On  the  two  first  clauses  of  this  subs.,  see  and  consider  Be  National. 
Production  of  Provincial  Bank  &  Marsh,  1895, 1  Ch.  190,  and  the  cases  there  cited, 
or  inquiry  The  decision  seems  to  establish  a  new  distinction  between  the  right 

into  early  title,   ^j  retain  the  deposit  and  the  right  to  specific  performance.  *4t*  . 

It  is  still  advisable  to  provide  expressly  in  all  contracts  as  to  the 
Contract  date  at  which  the  title  is  to  commence.    The  V.  &  P.  A.  leaves  it  open 

should  still  to  require  an  earlier  title  than  forty  years  in  cases  similar  to  those  in 
commence-  which  an  earlier  title  than  sixty  years  could  previously  have  been 
ment  of  title,      required.    Thus  where  the  first  abstracted  deed  is  a  conveyance  under 

a  trast  for  sale,  or  under  a  power,  or  the  bar  of  an  entail,  or  contains 
recitals  or  other  matter  throwing  a  reasonable  doubt  upon  the  title  as 
respects  the  contents  or  construction  of  the  earlier  documents,  the 
purchaser  is  entitled  to  production,  if  not  to  an  abstract,  of  the  earlier 
title,  and  it  may  be  said  that  the  time  back  to  which  that  earlier  title 
should  be  shown  is  the  time  prescribed  by  law  for  commencement  of 
the  title :  see  Parr  v.  Lovegrove,  4  Drew.  170 ;  Sug.  V.  &  P.,  14th  ed., 
366 ;  Dart,  V.  &  P.,  6th  ed.,  p.  337  and  following  pp.  A  voluntary 
deed  dated  less  than  forty  years  back  is  not  a  proper  commencement 
of  the  title,  where  no  indication  of  the  nature  of  the  instrument  is 
given  by  the  contract :  Be  Marsh  <fc  Earl  Granville,  24  Ch.  D.  11. 
As  to  the  bearing  of  this  subs,  on  the  doctrine  of  constructive 

Constructive       notice»  see  note  t0  C-  A->  1882»  8-  3,  infra. 

notice.  It  is  conceived  that  this  subs,  does  not  affect  a  purchaser's  right, 

Right  to  old  a^ter  <XMBpktiou,  to  have  production  of  old  deeds  known  to  be  in  a 
deeds,  on  com-  vendor's  possession  or  power :  see  Sug.  V.  &  P.,  14th  ed.,  pp.  407, 433 ; 
pletion.  Dart,  V.  &  P.,  6th  ed.,  p.  762 ;  Parr  v.  Lovegrove,  4  Dr.  170,  note, 

pp.  182-3. 
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(4.)  Where  land  sold  is  held  by  lease  (not  including         s.  3. 
under-lease),  the  purchaser  shall  assume,  unless  the  con-     salbs  and 
trary  appears,  that  the  lease  was  duly  granted ;  and,  on  ^^J^^**" 

production  of  the  receipt  for  the  last  payment  due  for         

rent  under  the  lease  before  the  date  of  actual  completion    C<m^^^cr 
of  the  purchase,  he  shall  assume,  unless  the  contrary 
appears,  that  all  the  covenants  and  provisions  of  the  lease 
have  been  duly  performed  and  observed  up  to  the  date  of 
actual  completion  of  the  purchase. 

(5.)  Where  land  sold  is  held  by  under-lease  the  pur- 
chaser shall  assume,  unless  the  contrary  appears,  that  the 
under-lease  and  every  superior  lease  were  duly  granted ; 
and  on  production  of  the  receipt  for  the  last  payment  due 
for  rent  under  the  under-lease  before  the  date  of  actual 
completion  of  the  purchase,  he  shall  assume,  unless  the 
contrary  appears,  that  all  the  covenants  and  provisions  of 
the  under-lease  have  been  duly  performed  and  observed 
up  to  the  date  of  actual  completion  of  the  purchase,  and 
further  that  all  rent  due  under  every  superior  lease,  and 
all  the  covenants  and  provisions  of  every  superior  lease, 
have  been  paid  and  duly  performed  and  observed  up  to 
that  date. 

The  receipt  of  the  superior  landlord  for  ground  rent  paid  by  the  "  The  receipt," 
tenant  under  threat  of  distress  is  not  sufficient  under  subs.  5 :  Be 
Biggins  &  Percival,  W.  N.,  1888,  p.  172 ;  32  Solicitors'  Jour.,  558. 
As  to  the  purchaser's  right  when  the  title  to  the  reversion  is  in  dispute, 
see  Pegler  v.  White,  33  Beav.  403.  As  to  what  will  be  evidence  of 
do  breach,  where  no  receipt  is  forthcoming,  see  Ringer  to  Thompson, 
51  L.  J.  (Ch.  D.)  42. 

Subs*.  4  and  5  cover  breaches  after  the  contract  and  up  to  com  pie-  Lease  at  a 
tion  in  all  cases  where  a  rent  is  reserved :  see  Laurrie  v.  Lees,  14  Ch.  D.  nominal  rent» 
249,  7  App.  Gas.  19.  But  they  dp  not  apply  to  the  exceptional  case 
of  a  lease  at  a  peppercorn  rent  (Moody  &  Yates9  Contract,  28  Ch.  D. 
661,  30  ib.  344),  and  in  such  a  case  it  should  be  expressly  provided 
that  the  mere  fact  of  possession  at  the  time  of  completion  of  the  pur- 
chase is  to  be  sufficient  evidence  of  performance. 

(6.)  On  a  sale  of  any  property,  the  expenses  of  the  pro- 
duction and  inspection  of  all  Acts  of  Parliament,  inclosure 
awards,  records,  proceedings  of  courts,  court  rolls,  deeds, 
wills,    probates,    letters    of   administration,    and    other 
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S.  3. 

Sales  and 
other  Trans- 
actions. 

Contracts  for 
Sale. 


documents,  not  in  the  vendor's  possession,  and  the  expenses 
of  all  journeys  incidental  to  such  production  or  inspection, 
and  the  expenses  of  searching  for,  procuring,  making, 
verifying,  and  producing  all  certificates,  declarations, 
evidences,  and  information  not  in  the  vendor's  possession, 
and  all  attested,  stamped,  office,  or  other  copies  or  abstracts 
of,  or  extracts  from,  any  Acts  of  Parliament  or  other 
documents  aforesaid,  not  in  the  vendor's  possession,  if  any 
such  production,  inspection,  journey,  search,  procuring, 
making,  or  verifying,  is  required  by  a  purchaser,  either 
for  verification  of  the  abstract,  or  for  any  other  purpose, 
shall  be  borne  by  the  purchaser  who  requires  the  same  ; 
and  where  the  vendor  retains  possession  of  any  document, 
the  expenses  of  making  any  copy  thereof,  attested  or  un- 
attested, which  a  purchaser  requires  to  be  delivered  to 
him,  shall  be  borne  by  that  purchaser. 


Expenses  of 
production. 


Where  docu- 
ments cannot 
be  produced. 

Cases  not 
within  this 
subs. 


As  to  the  expense  of  producing  documents  and  of  attested  copies 
which,  but  for  this  clause,  would  be  borne  by  the  vendor,  see  Dart, 
159,  6th  ed. ;  Sug.  V.  &  P.,  14th  ed.,  pp.  446-53.  This  subs,  alters 
the  rule  as  to  the  excuse  of  journeys  established  by  Hughes  v. 
Wynne,  8  Sim.  85. 

Subs.  6  only  relates  to  expenses  in  reference  to  documents  and 
abstracts  of  documents  not  in  possession  of  the  vendor,  but  of  which 
he  can  procure  the  production,  as  deeds  in  the  possession  of  a  mort- 
gagee :  Re  Wilhtt  &  Argenti,  W.  N.  1889,  66.  In  the  case  of  Johnson 
<fe  Tustin,  28  Ch.  D.  84,  Pearson,  J.,  considered  that  this  subs,  enabled 
a  vendor  who  had  no  deeds  in  his  possession  except  the  conveyance 
to  himself  to  throw  on  the  purchaser  the  whole  expense  of  making  an 
abstract  of  the  prior  title,  but  this  decision  was  reversed :  30  ib.  42. 
Every  document  of  title,  from  the  commencement  of  the  title,  must  be 
abstracted  in  chief  by  the  vendor :  Re  Ebsworth  &  Tidy,  42  Gh.  D. 
23,  p.  34.  If  there  are  any  documents  of  which  the  vendor  cannot 
procure  the  production  he  must  protect  himself  against  production  by 
a  special  condition. 

Where  the  lessee  covenants  to  complete  a  house  to  the  satisfaction 
of  the  lessor's  surveyor,  the  certificate  of  the  surveyor  as  to  completion 
is  part  of  the  title  and  it  must  be  obtained  at  the  vendor's  expense  : 
Moody  &  Yates1  Contract,  28  Ch.  D.  661,  30  ib.  344. 

Negative  searches  in  the  Irish  Deeds  Registry  must  be  furnished  at 
the  vendor's  expense :   Murray  &  Uegarty's  Contract,  15  L.  R.  Ir.  510. 


(7.)  On  a  sale  of  any  property  in  lots,  a  purchaser  of 
two  or  more  lots,  held  wholly  or  partly  under  the  same 
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title,  shall  not  have  a  right  to  more  than  one  abstract  of      ss.  3, 4. 
the  common  title,  except  at  his  own  expense.  Sales  aud 

(8.)  This  section  applies  only  to  titles  and  purchases  ^h**  Trans- 

on  sales  properly  so  called,  notwithstanding  any  inter-        

pretation  in  this  Act.  Cw^sM 

(9.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  contract  of  sale, 
and  shall  have  effect  subject  to  the  terms  of  the  contract 
and  to  the  provisions  therein  contained. 

(10.)  This  section  applies  only  to  sales  made  after  the 
commencement  of  this  Act. 

A  sale  is  made  when  there  is  a  complete  contract  for  sale.    The   Meaning  of  ^ 
purchase-money  then  becomes  personal  estate  of  the  vendor,  and  the  m*d*« 

land  then  becomes  real  estate  of  the  purchaser :  see  Lysayht  v.  Edwards, 
2  Ch.  D.  507,  and  note  to  s.  4. 

(11.)  Nothing  in  this  section  shall  be  construed  as 
binding  a  purchaser  to  complete  his  purchase  in  any  case 
where,  on  a  contract  made  independently  of  this  section, 
and  containing  stipulations  similar  to  the  provisions  of 
this  section,  or  any  of  them,  specific  performance  of  the 
contract  would  not  be  enforced  against  him  by  the 
Court. 

See  Re  National  Provincial  Bank  &  Marsh,  1895,  1  Ch.  190. 

Under  this  s.,  taken  in  connection  with  the  V.  &  P.  A.,  and  in  par-   Effect  of  an 
iicular  ss.  1  and  2  of  that  Act,  a  vendor  having  a  title  such  as  is   open  contract 
usually  accepted  by  a  willing  purchaser,  may  safely  enter  into  an  open   8ince  ^e  Act# 
contract  for  sale,  without  fear  of  being  put  to  undue  expense  in 
answering  requisitions  or  furnishing  evidence.    At  the  same  time  the 
purchaser  will  not  incur  more  risk  than  in  buying  under  suitable  con- 
ditions of  sale,  since  subs.  11  reserves  to  him  every  defence  in  an  action 
for  specific  performance :  see  first  note  to  subs.  3  of  this  s. 

Trustees  may  buy  or  sell  under  contracts  within  this  s.  (see  s.  66) ;   Trustees  pro- 
and  as  to  contracts  under  the  V.  &  P.  A.,  s.  2,  see  a.  15  of  the  T.  A.      tected. 

4. — (1.)  Where  at  the  death  of  any  person  there  is  Completion  of 
subsisting  a  contract  enforceable  against   his   heir  or  death?* after 
devisee,  for  the  sale  of  the  fee  simple  or  other  freehold 
interest,  descendible  to  his  heirs  general,  in  any  land,  his 
personal  representative  shall,  by  virtue  of  this  Act,  have 
power  to  convey  the  land  for  all  the  estate  and  interest 
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When  vendor 
not  trustee. 


s.  4.         vested  in  him  at  his  death,  in  any  manner  proper  for 
0  giving  effect  to  the  contract. 

Sales  and      o         o 

othek  Trans-       (2.)  A  conveyance  made  under  this  section  shall  not 
actions.       ftffect  the  beneficial  rights  of  any  person  claiming  under 
Contracts  for   any  testamentary  disposition  or  as  heir  or  next  of  kin  of 
a  testator  or  intestate. 

(3.)  This  section  applies  only  in  cases  of  death  after 
the  commencement  of  this  Act. 

"  Personal  Representative  * :  for  the  meaning  of  these  words,  com- 
pare s.  30 :  see  Be  Parker's  Trusts,  1894,  1  Ch.  707. 

This  s.  should  be  read  in  connection  with  s.  30,  and  is  not  rendered 
unnecessary  by  that  c.  A  vendor  who  has  contracted  to  sell  is  not  a 
trustee  unless  the  contract  is  valid  and  binding  on  both  parties  at  his 
death  (Lysaght  v.  Edwards,  2  Ch.  D.  506) ;  and  not  even  then,  it 
seems,  unless  he  received  the  purchase-money  or  a  decree  for  specific 
performance  has  been  made:  Be  Colling,  32  Ch.  D.  333,  and  cases 
cited  in  the  judgment :  and  compare  Be  Pagani,  1892, 1  Ch.  236.  If 
the  title  be  not  accepted  in  the  vendor's  lifetime,  or  be  not  such  as  he 
could  have  enforced,  he  is  not  a  trustee,  though  after  his  death  the 
purchaser  should  accept  the  title,  nor  would  the  vendor  be  a  trustee 
where  the  contract  is  not  signed  by,  and  so  is  not  enforceable  against, 
the  purchaser :  Lysaght  v.  Edwards,  2  Ch.  D.  507.  But  in  either 
case  it  might  be  enforceable  by  the  purchaser. 

The  s.  applies  to  all  cases  where  there  is  a  contract "  enforceable 
against  the  heir  or  devisee,"  that  is  at  least  to  all  cases  where  there  is 
a  clear  written  contract  signed  by  the  deceased  vendor.  The  purchaser 
may  then  waive  all  objections  and  insist  on  performance,  and  an  action 
will  not  now  be  required  merely  to  obtain  the  legal  estate  where  the 
vendor  has  died,  having  devised  the  land  in  settlement  or  otherwise  in 
such  manner  that  no  conveyance  can  be  obtained.  But  if  there  is  any 
doubt  whether  a  contract  binding  on  the  vendor  subsisted  at  his  death, 
an  action  will  still  be  necessary.  This  might  happen  in  case  of  a  parol 
contract  and  alleged  part  performance.  Matters  are  in  fact  placed  in 
the  same  position  as  if  there  was  a  devise  of  the  fee  to  trustees. 

Where  the  legal  estate  is  outstanding  at  the  time  of  the  vendor's 
death,  the  aid  of  this  s.  is  not  required.  The  person  in  whom  it  is 
outstanding  can  convey,  and  the  personal  representative  can  give  a 
discharge  for  the  purchase-money.    This  makes  a  complete  title. 

The  s.  does  not  apply  to  a  contract  by  a  tenant  in  tail  which  by  his 
death  becomes  incapable  of  being  enforced.  Nor  does  it  apply  to 
copyholds. 

It  applies,  however,  to  an  estate  pur  autre  vie  where  it  would 
devolve  on  the  heirs  general  as  special  occupants,  which  is  a  quasi 
descent :  Burton,  pi.  731,  D.  d.  Hunter  v.  Bobinson,  8  Barn.  &  Cr. 
296.  If  the  executors  or  administrators  take  as  special  occupants 
the  aid  of  this  s.  is  not  required.    Leaseholds  for  lives  devised  in 
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settlement  are  usually  vested  in  trustees,  in  which  case  also  a  convey-  Ss.  4,  5. 

ance  can  be  made  independently  of  this  s.  — - 

The  s.  does  not  apply  to  the  peculiar  case  of  the  vendor  having  a  a^JJB1^8. 

power  of  appointment  which  he  does  not  exercise,  the  property  being  ACtI(M?s. 

settled  in  default  of  appointment :  see  Morgan  v.  Mil  man,  3  D.  M.  _. 

&  G.  24 ;  Fry,  Spec  Perf.,  2nd  ed.,  p.  68.  Contract  for 

As  to  the  u  beneficial  rights"  mentioned  in  subs.  2,  see  Jarman  on  °  e' 
Wills,  4th  ed.,  vol.  I,  pp.  55-6 ;  Be  Thomas,  34  Ch.  D.  166.  *,£/£. 


Discharge  of  Incumbrances  on  Sale.  Discharge  of 

J      J  Incumbrances 

.  on  Sale, 

5. — (1.)  Where   land    subject    to    any  incumbrance,  PrOTisionbv 
whether  immediately  payable  or  not,  is  sold  by  the  Court  Court  for  in- 
or  out  of  Court,  the  Court  may,  if  it  thinks  fit,  on  the  and  sale  freed 
application  of  any  party  to  the  sale,  direct  or  allow  pay-  therefrom- 
ment  into  Court,  in  case  of  an  annual  sum  charged  on 
the  land,  or  of  a  capital  sum  charged  on  a  determinable 
interest  in  the  land,  of  such  amount  as,  when  invested 
in  Government  securities,  the  Court  considers  will  be 
sufficient,  by  means  of  the  dividends  thereof,  to  keep 
down  or  otherwise  provide  for  that  charge,  and  in  any 
other  case  of  capital  money  charged  on  the  land,  of  the 
amount  sufficient  to   meet  the  incumbrance  and    any 
interest  due  thereon ;  but  in  either  case  there  shall  also 
be  paid  into  Court  such  additional  amount  as  the  Court 
considers  will  be  sufficient  to  meet  the  contingency  of 
further  costs,  expenses,  and  interest,  and  any  other  con- 
tingency, except  depreciation  of  investments,  not  exceed- 
ing one-tenth  part  of  the 'original  amount  to  be  paid  in, 
unless  the  Court  for  special  reason  think  fit  to  require 
a  larger  additional  amount. 

This  s.  is  confined  to  cases  of  sales  only. 

(2.)  Thereupon,  the  Court  may,  if  it  thinks  fit,  and 
either  after  or  without  any  notice  to  the  incumbrancer, 
as  the  Court  thinks  fit,  declare  the  land  to  be  freed  from 
the  incumbrance,  and  make  any  order  for  conveyance,  or 
vesting  order  proper  for  giving  effect  to  the  sale,  and 
give  directions  for  the  retention  and  investment  of  the 
money  in  Court. 
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S.  5. 

Sales  and 
other  Trans- 
actions. 


See  Patching  v.  Bull,  30  W.  R.  244 ;  Dickin  v.  Bickin,  ib.  887 ; 
Milford  &c.  Co.  v.  Mowatt,  28  Ch.  D.  402;  Archdale  v.  Anderson, 
21  L.  R.  lr.  527 ;  Seton,  5th  ed.,  pp.  1374, 1589. 


Discharge  of 

Incumbrances 

on  Sale. 


How  applica- 
tion to  Uourt 
made. 

Facilities  given 
for  sale  of 
encumbered 
estates. 


Costs  of  appli 
cation. 


What  in- 
cumbrances 
included. 


Vendor  not 
compelled  to 
act  on  this  s. 


(3.)  After  notice  served  on  the  persona  interested  in  or 
entitled  to  the  money  or  fund  in  Court,  the  Court  may 
direct  payment  or  transfer  thereof  to  the  persons  entitled 
to  receive  or  give  a  discharge  for  the  same,  and  generally 
may  give  directions  respecting  the  application  or  distri- 
bution of  the  capital  or  income  thereof. 

(4.)  This  section  applies  to  sales  not  completed  at  the 
commencement  of  this  Act,  and  to  sales  thereafter  made. 

See  definition  of  incumbrance,  s.  2  (vii.).^  Under  s.  69,  subs.  3,  the 
application  to  the  Court  will  be  by  summons;  subss.  4,  5,  and  6 
provide  for  the  notices  to  be  given ;  subs.  7  provides  for  costs. 

This  s.  greatly  facilitates  sales  of  encumbered  estates,  especially  when 
taken  in  connection  with  ss.  15, 16,  and  25.  It  applies  to  ordinary 
sales,  as  well  as  sales  by  the  Court.  Suppose  the  estate  to  be  subject 
to  a  jointure  or  portions  for  younger  children  under  age,  and  therefore 
not  yet  raisable,  the  owner  could  not  sell  free  from  the  jointure  unless 
the  jointress  consented  to  release,  and  must  necessarily  sell  without 
any  release  of  the  portions  and  subject  to  depreciatory  conditions  as  to 
indemnity,  or  leave  them  a  charge  to  be  allowed  out  of  the  purchase- 
money. 

Under  this  s.  and  ss.  15,  16,  and  25,  the  course  will  be  simple.  In 
the  case  of  a  sale  by  the  Court  the  proper  amount  can  be  set  aside  out 
of  the  purchase-money  when  paid  in.  In  the  case  of  a  sale  out  of 
Court,  the  owner  can,  when  the  contracts  are  signed,  and  on  the  faith 
of  the  incoming  purchase-money,  generally  procure  a  temporary  advance 
of  the  amount  required  to  be  paid  into  Court  to  answer  the  charges, 
and  thus  at  once  obtain  a  conveyance  or  vesting  order  (a.  5,  subs.  2). 
By  s.  69,  subs.  7,  the  Court  can  direct  by  whom  the  costs  of  any 
application  are  to  be  paid. 

A  capital  sum  or  an  annuity  payable  out  of  rents  and  profits  or  a 
capital  sum  charged  on  a  reversionary  interest  are  within  this  s.  (see 
s.  2  (vii.)  ).  An  annual  sum,  whether  terminable  or  otherwise,  charged 
on  land,  and  a  capital  sum  charged  on  a  determinable  interest  in  land, 
constitute  the  two  cases  where  a  capital  sum  could  not  be  or  might  not 
properly  be  applied  out  of  the  proceeds  of  sale  in  discharge  of  the  in- 
cumbrance. In  the  one  case  the  annuitant  is  entitled  to  have  payment 
of  the  annual  sum  continued  to  him,  in  the  other  case,  capital  money 
should  not  be  applied  in  payment  of  the  charge  to  the  prejudice  of 
the  remainderman.  Therefore  this  s.  provides  for  the  application  of 
dividends  only  in  payment. 

It  seems  that  a  vendor  will  not  be  compelled  to  make  use  of  this  s. 
for  discharging  an  incumbrance — at  least,  where  it  would  inflict 


raano 
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hardship  on  him :  Be  Great  Northern  B.  Co.  <fc  Sanderson,  25  Ch.  D.        SS.  5,  6. 

788,  where  the  learned  judge  seemed  to  think  that  the  s.  does  not  apply  

to  a  rent-charge  created  under  the  provisions  of  an  Act  of  Parliament,  mu^Tiu!m- 
sed  qu.  ACTIONS. 

It  is  conceived  that  any  surplus  income  after  paying  the  annual  

sum  for  keeping  down  interest  on  the  principal  sum  should  be  paid  to     f^90^^  °^ 
the  vendor  and  not  accumulated  as  an  addition  to  the  fund.  m  ^^ 

General  Word8.  General  Words. 

6. — (1.)  A  conveyance  of  land  shall  be  deemed  to  General  words 
include  and  shall  by  virtue  of  this  Act  operate  to  convey,  of  ^J^Sd? 
with  the  land,  all  buildings,  erections,  fixtures,  commons,  »ng*,or 
hedges,  ditches,  fences,  ways,  waters,  watercourses,  liberties, 
privileges,  easements,  rights,  and  advantages  whatsoever, 
appertaining  or  reputed  to  appertain  to  the  land,  or  any 
part  thereof,  or  at  the  time  of  conveyance  demised,  occu- 
pied, or  enjoyed  with,  or  reputed  or  known  as  part  or 
parcel  of  or  appurtenant  to  the  land  or  any  part  thereof. 

(2.)  A  conveyance  of  land,  having  houses  or  other 
buildings  thereon,  shall  be  deemed  to  include  and  shall 
by  virtue  of  this  Act  operate  to  convey,  with  the  land, 
houses,  or  other  buildings,  all  outhouses,  erections,  fix- 
tores,  cellars,  areas,  courts,  courtyards,  cisterns,  sewers, 
gutters,  drains,  ways,  passages,  lights,  watercourses,  liber- 
ties, privileges,  easements,  rights,  and  advantages  what- 
soever, appertaining  or  reputed  to  appertain  to  the  land, 
houses,  or  other  buildings  conveyed,  or  any  of  them,  or 
any  part  thereof,  or  at  the  time  of  conveyance  demised, 
occupied,  or  enjoyed  with,  or  reputed  or  known  as  part 
or  parcel  of  or  appurtenant  to,  the  land,  houses,  or  other 
buildings  conveyed,  or  any  of  them,  or  any  part  thereof. 

See,  on  this  subs.,  Beddington  v.  Atlee,  35  Ch.  D.  317. 

(3.)  A  conveyance  of  a  manor  shall  be  deemed  to 
include  and  shall  by  virtue  of  this  Act  operate  to  convey 
with  the  manor,  all  pastures,  feedings,  wastes,  warrens, 
commons,  mines,  minerals,  quarries,  furzes,  trees,  woods, 
underwoods,  coppices,  and  the  ground  and  soil  thereof, 
fishings,  fisheries,  fowlings,  courts  leet,  courts  baron,  and 
other  courts,  view  of  frankpledge  and  all  that  to  view  of 


S.  6. 
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frankpledge  doth  belong,  mills,  mulctures,  customs,  tolls, 

Sales  and     duties,  reliefs,  heriots,  fines,  sums  of  money,  amercia- 

otiier  Trans-  ments,  waifs,  estrays,  chief-rents,  quit-rents,  rentscharge, 

...  *      rents   seek,    rents    of   assize,    fee-farm    rents,    services, 

General  Words.  r0yalties,  jurisdictions,  franchises,   liberties,    privileges, 

easements,  profits,  advantages,  rights,  emoluments,  and 

hereditaments  whatsoever,  to  the  manor  appertaining  or 

reputed  to  appertain,  or    at  the  time  of  conveyance 

demised,  occupied,  or  enjoyed  with  the  same,  or  reputed 

or  known  as  part,  parcel,  or  member  thereof. 

(4.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  conveyance,  and 
shall  have  effect  subject  to  the  terms  of  the  conveyance 
and  to  the  provisions  therein  contained. 

See,  on  this  sabs.,  Bedding  ton  v.  Atlee,  35  Ch.  D.  3L7. 

(5.)  This  section  shall  not  be  construed  as  giving  to 
any  person  a  better  title  to  any  property,  right,  or  thing 
in  this  section  mentioned  than  the  title  which  the  con- 
veyance gives  to  him  to  the  land  or  manor  expressed 
to  be  conveyed,  or  as  conveying  to  him  any  property, 
right,  or  thing  in  this  section  mentioned,  further  or 
otherwise  than  as  the  same  could  have  been  conveyed 
to  him  by  the  conveying  parties. 

(6.)  This  section  applies  only  to  conveyances  made 
after  the  commencement  of  this  Act. 


Effect  of  con- 
tracts un- 
altered. 


Use  of  general 
words  as  to 
land  or  houses. 


This  s.  does  not  enlarge  the  rights  of  a  purchaser  under  his  contract. 
If  the  vendor,  before  the  Act,  was  not  bound  to  give  the  purchaser 
all  the  appurtenances  specified  in  the  s.,  he  can  still  limit  his  convey- 
ance accordingly :  Be  Peck  and  the  School  Board  for  London,  1893, 
2  Ch.  315. 

The  object  of  inserting  general  words  in  a  conveyance  was  to  prevent 
any  question  as  to  whether  a  particular  easement  or  right  would  or 
would  not  pass  without  those  words.  In  most  cases  the  words  might 
be  useless ;  still  in  some  case  they  might  be  required,  as,  for  instance,  to 
pass  reputed  rights  and  easements.  As  a  general  rule  in  case  of  land 
and  houses  they  merely  express  what  is  included  in  the  description,  or 
forms  part  and  parcel  of  the  land  or  houses,  and  the  rights  and  ease- 
ments appurtenant  thereto,  i.e.  annexed  by  express  or  implied  grant, 
and  all  these  pass  with  the  land  or  houses  (Gale,  48 ;  63,  6th  ed. ; 
Williams  Real  P.  328, 12th  ed.).    But  where  an  easement  has  become 
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extinct  by  unity  of  possession  of  the  dominant  and  servient  tenements,        SS.  6,  7. 
a  conveyance  of  land  or  a  house  "  with  all  easements  therewith  used  

Sif  B*S    and 

and  enjoyed,"  will  operate  as  a  grant  de  novo  of  the  easement  which,  0THBR  trans- 
though  at  one  time  appurtenant,  had  been  extinguished  (Barlow  v.       actions. 

MooUs,  1  Cr.  &  M.  448 ;    Gale,  48 ;  67,  6th  ed. ;  Williams  Real  P.  

329, 12th  ed.).    Even  where  no  easement  existed  before  the  unity  of  GeMral  Words. 

possession,  but  a  way  was  used  with  one  tenement  over  the  other,  a  Elements  used 

grant  of  the  first-mentioned  tenement,  "  together  with  all  ways  now  £*  J'JjjJ  aPpur 

used  or  enjoyed  tfterewith,"  would  pass  a  right  of  way  (Barkshire  v.   tenant  to  land. 

Qrubb,  18  Ch.  D.  616) ;  and  in  some  cases  the  result  would  be  the 

same,  even  without  any  general  words  (Brown  v.  Alabaster,  37  Cb.  D. 

490,  at  p.  507 ;  see  also  Watts  v.  Kelson,  L.  R.  6  Ch.  Ap.  166 ;  Kay 

v.  Oxley,  L.  R.  10  Q.  B.  360 ;  Baring  v.  Abingdon,  1892,  2  Ch.  374, 

at  pp.  390,  398-9,  402);   but  not  as  a  general  rule  if  the  grant 

were  only  "  with  all  ways  appurtenant  thereto  "  (Harding  v.  Wilson, 

2  B.  &  C.  96 ;    Bolton  v.  Bolton,  11  Ch.  D.  970,  972 ;  Barlow  v. 

Rhodes,  ubi  sup, ;  Brown  v.  Alabaster,  ubisup. ;  Thomas  v.  Owen,  20 

Q.  B.  D.  225).    A  conveyance  after  1881  will  similarly  operate  to 

pass  reputed  easements  under  this  Act,  without  any  express  general 

words. 

The  general  words  used  in  a  conveyance  of  a  manor  either  (1)  express  General  words 
what  is  included  in  the  description  as  parcel  of  the  manor  (see  Shep.  M  t0  manor8- 
Touch.  92),  or  (2)  they  are  royal  franchises,  which  if  they  are  appur- 
tenant to  the  manor  pass  without  express  words,  but  not  otherwise 
(see  Morris  v.  Dimes,  1  Ad.  &  El.  654). 

Mines  and  minerals  pass  under  a  conveyance  of  land  without  being  Mines  and 
expressly  mentioned,  except  in  copyhold  or  customary  assurances  and  minerals, 
except  in  conveyances  to  railway  companies,  from  which  latter  they 
are  excepted  unless  expressly  mentioned  (see  8  &  9  Vict.  c.  20,  s.  77). 
They  are  therefore  omitted  from  the  general  words  which  by  this 
section  are  made  applicable  to  land  and  houses,  but  are  included  in  the 
general  words  applicable  to  manors,  as  they  may  in  some  cases  have 
become  severed  from  the  manor,  and  once  severed  could  not  be  reunited 
to  it  as  they  might  be  to  the  surface  of  land  when  both  become  vested 
in  the  same  owner.  It  may  be  a  question  whether  an  enfranchisement 
of  copyholds  by  conveyance  of  the  fee  simple  reserving  the  minerals 
would  not  operate  as  a  severance. 


Covenants  for  Title.  Covenants  for 

Title. 

7. — (1.)  la  a  conveyance  there  shall,  in  the  several  Covenants  for 
cases  in  this  section  mentioned,  be  deemed  to  be  included,  |^lelie^  be 
and  there  shall  in  those  several  cases,  by  virtue  of  this 
Act,  be  implied,  a  covenant  to  the  effect  in  this  section 
stated,  by  the  person  or  by  each  person  who  conveys,  as 
far  as  regards  the  subject-matter  or  share  of  subject- 
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S.  7. 

Sales  and 
other  Trans- 
actions. 

Covenants  for 
Title. 


matter  expressed  to  be  conveyed  by  him,  with  the  person, 
if  one,  to  whom  the  conveyance  is  made,  or  with  the 
persons  jointly,  if  more  than  one,  to  whom  the  convey- 
ance is  made  as  joint  tenants,  or  with  each  of  the  persons, 
if  more  than  one,  to  whom  the  conveyance  is  made  as 
tenants  in  common,  that  is  to  say  : 


Covenant  need 
not  be  ex- 
pressed to  be 
for  heirs,  &c. 


Joint  and 
several  cove- 
nants, how 
implied. 


Covenant 
applies  to  sub- 
ject expressed 
to  be  conveyed. 


By  tenant  for 
life  and 
remainderman. 


Conveyance  by 
one  to  himself 
and  another. 


Covenants 
applicable  to 
all  property. 


This  clause  should  be  read  in  connection  with  s.  64,  making  singular 
include  plural  and  plural  singular  in  implied  covenants.  S.  59, 
subs.  2,  and  subs.  6  of  this  section  render  it  unnecessary  to  provide 
expressly  that  the  covenant  shall  be  by  the  conveying  party  "  for  him- 
self, his  heirs,  executors,  or  administrators,"  or  that  it  shall  be  with 
the  "  heirs  and  assigns  "  of  the  party  to  whom  the  conveyance  is  made. 
As  regards  acts  to  be  done  under  the  covenant,  when  made  with  two 
or  more,  this  s.  should  be  read  with  b.  60,  subs.  2. 

Therefore  when  "  A.  and  B.  as  beneficial  owners  hereby  convey,"  it- 
is  implied  that  "  A.  and  B."  (plural,  s.  64)  "  hereby  for  themselves, 
their  heirs,"  &c.  (s.  59  (1)  (2)),  "covenant,"  that  is,  they  give  a  joint 
covenant.  When  "  each  of  them  A.  and  B.  as  beneficial  owner  hereby 
conveys,"  it  is  implied  that  "  each  of  them  hereby  for  himself,  his 
heirs,"  &c.  («.  59  (1)  (2)),  "covenants,"  that  is,  each  gives  a  several 
covenant.  Where  they  convey  in  both  modes  they  give  joint  and 
several  covenants.  Again,  in  the  covenant  for  further  assurance  the 
words  "  at  the  request  and  cost  of  the  person,"  &c.,  where  the  convey- 
ance is  to  several  jointly,  include  "  persons  "  (s.  64)  and  the  survivors 
or  survivor  of  them,  and  the  person  on  whom  the  right  to  sue  on  the 
covenant  devolves  (s.  60  (1)  (2)). 

The  covenant  of  a  conveying  party  is  implied  "as  regards  the 
subject-matter  or  share  of  subject-matter  expressed  to  be  conveyed  by 
him."  It  is  not  material  that  he  actually  has  anything  to  convey ;  he 
may  be  made  in  terms  to  convey  simply  for  the  purpose  of  giving  an 
implied  covenant.  Therefore,  in  the  case  of  a  conveyance  by  tenant 
for  life  and  remainderman  if  they  both  convey  as  beneficial  owners  a 
covenant  will  be  implied  by  both  as  to  the  whole  fee,  joint  or  several 
or  both,  according  to  the  mode  in  which  they  convey. 

So  also  in  a  conveyance  by  tenant  for  life,  and  remainderman  for  life, 
or  in  tail  or  in  fee,  or  by  joint  tenants,  or  tenants  in  common,  there 
can  be  implied  covenants  joint  or  several  or  both,  as  to  the  entirety  or 
part,  as  may  be  required. 

Where  the  conveyance  ir  by  one  to  himself  jointly  with  another — 
as  it  might  be  under  s.  50,  or  under  22  &  23  Vict.  c.  35,  s.  21 — it 
seems  doubtful  if  any  implied  covenant  can  be  given  :  see  Mojfatt  v. 
Van  Millingen,  2  Bos.  &  P.  124,  note  (c) ;  Be  Tastet  v.  Shaw,  1  B.  & 
A.  664 ;  Rose  v.  Poidton,  2  B.  &  Ad.  822 ;  Faulkner  v.  Lowe,  2  Ex. 
595  ;  Beeckam  v.  Smith,  E.  B.  &  E.  442. 

The  covenants  in  this  s.  are  applicable  to  property  of  all  kinds,  in- 
cluding policies  of  assurance,  reversionary  interests  in  personal  estate, 
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choses  in  action,  and  personal  chattels  :  see  the  definition  of  convey-        s.  7  (A). 

ances,  s.  2  (v.).  

Sales  and 

other  Trans- 

JL  OTION& 

(A.)  In  a  conveyance  for  valuable  consideration,  other         

than  a  mortgage,  the  following  covenant  by  a  person  who  Cote^^fcr 
conveys  and  is  expressed  to  convey  as  beneficial  owner  0n  conTeTance 
(namely) :  f°*  value,  by 

That,  notwithstanding  anything  by  the  person  who  so  owner- 
conveys,  or  any  one  through  whom  he  derives  title,  Right  to  con- 
otherwise  than  by  purchase  for  value,  made,  done,  vey* 
executed,  or   omitted,  or  knowingly  suffered,  the 
person  who  so  conveys,  has,  with  the  concurrence  of 
every  other  person,  if  any,  conveying  by  his  direction, 
full  power  to  convey  the  subject-matter  expressed 
to  be  conveyed,  sub  ject  as,  if  so  expressed,  and  in 
the  manner  in  which,  it  is  expressed  to  be  con- 
veyed, and  that,  notwithstanding  anything  as  afore-  Quiet  enjoy 
said,  that  subject-matter  shall  remain   to  and  be  mcn  * 
quietly  entered   upon,  received,  and  held,  occupied, 
enjoyed,  and  taken,  by  the  person  to  whom  the  con- 
veyance is  expressed  to  be  made,  and  any  person 
deriving  title  under  him,  and  the  benefit  thereof 
shall  be  received  and   taken  accordingly,  without 
any  lawful  interruption  or  disturbance  by  the  person 
who  so  conveys  or   any  person  conveying  by  his 
direction,  or  rightfully  claiming  or  to   claim   by, 
through,  under,  or  in  trust  for  the  person  who  so 
conveys,  or  any  person  conveying  by  his  direction, 
or  by,  through,  or  under  any  one  not  being  a  person 
claiming  in  respect  of  an  estate  or  interest  subject 
whereto  the  conveyance  is  expressly  made,  through 
whom  the  person  who  so  conveys  derives  title,  other- 
wise than  by  purchase  for  value;  and  that,  freed  Freedom  from 
and  discharged  from,  or  otherwise  by  the  person  who 
so  conveys  sufficiently  indemnified  against,  all  such 
estates,  incumbrances,   claims,  and  demands  other 
than  those  subject  to  which  the  conveyance  is  ex- 
pressly made,  as  either  before  or  after  the  date  of  the 
conveyance  have  been  or  shall  be  made,  occasioned, 
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S.  7  (A). 

Sales  and 
other  Trans- 
actions. 

Covenants  for 
Title. 
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or  suffered  by  that  person  or  by  any  person  con- 
veying by  his  direction,  or  by  any  person  rightfully 
claiming  by,  through,  under,  or  in  trust  for  the 
person  who  so  conveys,  or  by,  through,  or  under  any 
person  conveying  by  his  direction,  or  by,  through, 
or  under  any  one  through  whom  the  person  who  so 
conveys  derives  title,  otherwise  than  by  purchase  for 
value ;  and  further,  that  the  person  who  so  conveys, 
and  any  person  conveying  by  his  direction,  and 
every  other  person  having  or  rightfully  claiming 
any  estate  or  interest  in  the  subject-matter  of  con- 
veyance, other  than  an  estate  or  interest  subject 
whereto  the  conveyance  is  expressly  made,  by, 
through,  under,  or  in  trust  for  the  person  who  so 
conveys,  or  by,  through,  or  under  any  person  con- 
veying by  his  direction,  or  by,  through,  or  under 
any  one  through  whom  the  person  who  so  conveys 
derives  title,  otherwise  than  by  purchase  for  value, 
will,  from  time  to  time  and  at  all  times  after  the  date 
of  the  conveyance,  on  the  request  and  at  the  cost  of 
any  person  to  whom  the  conveyance  is  expressed 
to  be  made,  or  of  any  person  deriving  title  under 
him,  execute  and  do  all  such  lawful  assurances  and 
things  for  further  or  more  perfectly  assuring  the 
subject-matter  of  the  conveyance  to  the  person  to 
whom  the  conveyance  is  made,  aud  to  those  deriving 
title  under  him,  subject  as,  if  so  expressed,  and  in 
the  manner  in  which  the  conveyance  is  expressed  to 
be  made,  as  by  him  or  them  or  any  of  them  shall  be 
reasonably  required : 
(in  which  covenant  a  purchase  for  value  shall  not  be 
deemed  to  include  a  conveyance  in  consideration  of 
marriage) : 

The  meaning  of  subss.  1-4  is  that  the  actual  words  of  conveyance 
must  describe  the  conveying  party  as  "  beneficial  owner,"  or  "  settlor," 
or  otherwise  (as  intended) :  see  the  4th  Sch.  to  the  Act,  Forms  I.,  III., 
and  IV.  It  is  not  sufficient  to  recite  the  nature  of  his  ownership,  or 
object  of  the  deed,  and  then  for  him  to  convey  simply.  He  must  be 
expressed  to  convey  as  "  beneficial  owner,"  "  settlor,"  or  otherwise  as 
the  case  may  require. 
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It  is  not  necessary,  in  order  that  a  conveyance  may  operate  under   S.  7  (A),  (B). 
this  s^  to  use  the  word  "  convey  "  or  "  conveyance."    These  words  in-  —— - 

elude  all  the  operative  words  "  assign,"  &c,  ordinarily  used,  see  8.  2    (v^^xrvns- 
(v.),  and  may  be  used  instead  of  the  word  "  grant,"  see  s.  49  and  the        actions. 

schedules  to  this  Act  where  "  convey  "  is  used  to  pass  a  fee  simple,  

and  s.  57  which  enacts  that  deeds  using  expressions  to  the  like  effect  as     ^ovenmUs  for 
in  the  4th  schedule  shall  be  sufficient.    Accordingly  it  is  immaterial 
what  word  is  used;  in  a  conveyance  in  fee  "  grant "  may  be  used ;  in         »     ^°n" 
a  conveyance  under  a  power  "  appoint "  may  be  used ;  and  in  the  case   necessary, 
of  personal  estate  "  assign  "  may  be  used,  all  these  words  being  equally   ^ny  operative 
capable  of  attracting  the  covenants  in  this  section.  word  sufficient. 

The  expression  "  purchase  for  value  "  is  not  to  include  a  conveyance    «  Purchase  for 
in  consideration  of  marriage  for  the  reason  that  the  covenant  E,  infra,   value." 
by  a  settlor  is  a  limited  covenant.    Therefore  a  person  deriving  title 
under  a  marriage  settlement  should  covenant  as  to  the  acts  of  the 
settlor  in  the  same  manner  as  he  would  covenant  for  the  acts  of  his 
ancestor  if  he  were  conveying  as  heir  at  law. 

A  voluntary  conveyance  (if  it  be  not  a  settlement  to  which  covenant   Covenants  in 
E  is  made  applicable)  still  requires  an  express  covenant,  if  any  is  in-   voluntary 
tended  to  be  given,  but  in  most  cases  no  covenant  would  be  given.         conveyance. 

If  A.  takes  by  conveyance  on  a  sale  by  B.,  who  takes  under  a  settle-    How  far  back 
ment,  voluntary  or  otherwise,  made  by  C,  then  B.  derives  title  "  other-    covenant 
wise  than  by  purchase  for  value "  through  C,  and  in  the  conveyance    extend8- 
by  B.  to  A.  the  implied  covenant  by  B.  would  extend  to  the  acts  of  C. 
But  A.  does  not  derive  title  "  otherwise  than  by  purchase  for  value  " 
through  B.  and  consequently  not  through  C,  and  on  a  conveyance  by 
A.  his  implied  covenant  would  extend  only  to  his  own  acts.    This 
appears  clear  if  we  consider  that,  assuming  the  settlement  voluntary, 
C.  could  defeat  it  by  conveyance  for  value  before  A.'s  purchase  but  not 
afterwards.    The  implied  covenant  therefore  extends  back  only  to  acts 
subsequent  to  the  last  conveyance  for  value  not  being  a  settlement. 

The  words  of  qualification, "  notwithstanding  anything,"  etc.,  control   Qualification 
all  four  branches  of  the  covenant:  David  v.  Sabin,  1893,  1  Ch.  523.       of  covenant. 

"  Omitted  "  :  see  David  v.  Sabin,  ubi  sup.  "  Omitted." 

As  to  the  vendor's  liability  for  the  acts  or  defaults  of  persons  claim-    Person  claim- 
ing under  him,  see  David  v.  Sabin,  ubi  sup.  ing  under  the 

Notice  to  the  purchaser,  by  mention  in  the  conveyance  or  otherwise,  p 
of  defects  of  title,  is  not  enough  to  absolve  the  vendor  from  liability  g^^^9 
under  the  covenants  for  title :  see  Page  v.  Midland  Railway  Co^  1894,  incumbrances. 
1  Ch.  11,  over-ruling  Hunt  v.  White,  37  L.  J.  Ch.  326. 

Covenant  (A)  does  not  apply  to  money  due  for  paving  expenses, 
where  it  is  only  recoverable  from  the  owner  personally,  and  is  not  a 
charge  upon  the  land  :  Egg  v.  Blayney,  21  Q.  B.  D.  107  ;  Re  Bettes- 
worth  &  Richer,  37  Ch.  D.  535. 

(B.)  In  a  conveyance  of  leasehold  property  for  valu-  ofVawhoids06 
able  consideration,  other  than  a  mortgage,  the  following  {£*  J^1]1*;  by 
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s.  7  (B),  (C).    further  covenant  by  a  person  who  conveys  and  is  ex- 
pressed to  convey  as  beneficial  owner  (namely)  : 

That,  notwithstanding  anything  by  the  person  who  so 
conveys,  or  any  one  through  whom  he  derives  title 
otherwise  than  by  purchase  for  value,  made,  done, 
executed,  or  omitted,  or  knowingly   suffered,  the 
lease  or  grant  creating  the  term  or  estate  for  which 
the  land  is  conveyed  is,  at  the  time  of  conveyance, 
a  good,  valid,  and  effectual  lease  or  grant  of  the 
property  conveyed,  and  is  in  full  force,  unforfeited, 
unsurrendered,  and  in  nowise  become  void  or  void- 
able, and  that,  notwithstanding  anything  as  afore- 
said, all  the  rents  reserved  by,  and  all  the  covenants, 
conditions,  and  agreements  contained  in,  the  lease 
or  grant,  and  on  the  part  of  the  lessee  or  grantee 
and  the  persons  deriving  title  under  him  to  be  paid, 
observed,  and  performed,  have  been  paid,  observed, 
and  performed  up  to  the  time  of  conveyance  : 
(in  which  covenant  a  purchase   for  value  shall  not  be 
deemed  to   include  a  conveyance  in  consideration    of 
marriage) : 


On  assignment 
of  leaseholds 
express  cove- 
nant by  pur- 
chaser still 
required. 

On  surrender 
of  leaseholds, 
express  cove- 
nant still 
required. 


The  Act  does  not  provide  for  the  covenant  of  indemnity  against  rent 
and  covenants  by  a  purchaser  on  the  assignment  of  leaseholds.  The 
circumstances  differ  so  much  that  a  general  covenant  could  not  easily 
be  framed.    Moreover  the  purchaser  does  not  always  execute  the  deed. 

It  would  seem  that,  in  a  surrender  of  a  lease,  there  should  be  either 
an  express  covenant  by  the  person  who  conveys,  or  an  exclusion,  under 
subs.  7,  of  the  covenant  implied  under  clause  (B.),  which  assumes  the 
existence  of  a  landlord  standing  aloof  as  a  third  party. 

The  case  of  David  v.  Sabin,  cited  on  covenant  (A),  shows  the  need 
of  taking  a  covenant  on  a  surrender. 


On  mortgage 
by  beneficial 
owner. 


Right  to 
convey. 


(C.)  In  a  conveyance  by  way  of  mortgage,  the  follow- 
ing covenant  by  a  person  who  conveys  and  is  expressed 
to  convey  as  beneficial  owner  (namely)  : 

That  the  person  who  so  conveys,  has,  with  the  con- 
currence of  every  other  person,  if  any,  conveying 
by  his  direction,  full  power  to  convey  the  subject- 
matter  expressed  to  be  conveyed  by  him,  subject  as, 
if  so  expressed,  and  in  the  manner  in  which  it  is 
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expressed  to  be  conveyed ;  and  also  that,  if  default      s.  7  (C). 
is  made  in  payment  of  the  money  intended  to  be     salebTLnd 
secured  by  the  conveyance,  or  any  interest  thereon,  other  Trans- 

or  any  part  of  that  money  or  interest,  contrary  to         

any  provision  in  the  conveyance,  it  shall  be  lawful  CovenarUsfor 
for  the  person  to  whom  the  conveyance  is  expressed  Quiet  enjoy. 
to  be  made,  and  the  persons  deriving  title  under  ment 
him,  to  enter  into  and  upon,  or  receive,  and  thence- 
forth quietly  hold,  occupy,  and  enjoy  or  take  and 
have,  the  subject-matter  expressed  to  be  conveyed, 
or  any  part  thereof,  without  any  lawful  interruption 
or  disturbance  by  the  person  who  so  conveys,  or  any 
person  conveying  by  his  direction,  or  any  other 
person  not  being  a  person  claiming  in  respect  of  an 
estate  or  interest  subject  whereto  the  conveyance  is 
expressly  made ;  and  that,  freed  and  discharged  Freedom  from 
from,  or  otherwise  by  the  person  who  so  conveys  lncumbrance 
sufficiently  indemnified  against,  all  estates,  incum- 
brances, claims,  and  demands  whatever,  other  than 
those  subject  whereto  the  conveyance  is  expressly 
made ;  and  further,  that  the  person  who  so  conveys  Further 
and  every  person  conveying  by  his  direction,  and 
every  person  deriving  title  under  any  of  them,  and 
every  other  person  having  or  rightfully  claiming 
any  estate  or  interest  in  the  subject-matter  of  con- 
veyance, or  any  part  thereof,  other  than  an  estate  or 
interest  subject  whereto  the  conveyance  is  expressly 
made,  will,  from  time  to  time  and  at  all  times,  on 
the  request  of  any  person  to  whom  the  conveyance  is 
expressed  to  be  made,  or  of  any  person  deriving  title 
under  him,  but,  as  long  as  any  right  of  redemption 
exists  under  the  conveyance,  at  the  cost  of  the  person 
so  conveying,  or  of  those  deriving  title  under  him, 
and  afterwards  at  the  cost  of  the  person  making  the 
request,  execute  and  do  all  such  lawful  assurances 
and  things  for  further  or  more  perfectly  assuring  the 
subject-matter  of  conveyance  and  every  part  thereof 
to  the  person  to  whom  the  conveyance  is  made,  and 
to  those  deriving  title  under  him,  subject  as,  if  so 
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expressed,  and  in  the  manner  in  which  the  convey- 
ance is  expressed  to  be  made,  as  by  him  or  them  or 
any  of  them  shall  be  reasonably  required  : 

Covenant  (C)  inserted  in  a  Bill  of  Sale  makes  it  void :  Ex  parte 
Stanford,  17  Q.  B.  D.  259. 

(D.)  In  a  conveyance  by  way  of  mortgage  of  leasehold 
property,  the  following  further  covenant  by  a  person  who 
conveys  and  is  expressed  to  convey  as  beneficial  owner 
(namely)  : 

That  the  lease  or  grant  creating  the  term  or  estate  for 
which  the  land  is  held  is,  at  the  time  of  conveyance, 
a  good,  valid,  and  effectual  lease  or  grant  of  the 
land  conveyed  and  is  in  full  force,  unforfeited,  and 
unsurrendered  and  in  nowise  become  void  or  void- 
able, and  that  all  the  rents  reserved  by,  and  all  the 
covenants,  conditions,  and  agreements  contained  in, 
the  lease  or  grant,  and  on  the  part  of  the  lessee  or 
grantee  and  the  persons  deriving  title  under  him  to 
be  paid,  observed,  and  performed,  have  been  paid, 
observed,  and  performed  up  to  the  time  of  convey- 
.  ance ;  and  also  that  the  person  so  conveying,  or  the 
persons  deriving  title  under  him,  will  at  all  times, 
as  long  as  any  money  remains  on  the  security  of  the 
conveyance,  pay,  observe,  and  perform,  or  cause  to  be 
paid,  observed,  and  performed  all  the  rents  reserved 
by,  and  all  the  covenants,  conditions,  and  agree- 
ments contained  in,  the  lease  or  grant,  and  on  the 
part  of  the  lessee  or  grantee  and  the  persons  deriving 
title  under  him  to  be  paid,  observed,  and  performed, 
and  will  keep  the  person  to  whom  the  conveyance  is 
made,  and  those  deriving  title  under  him,  indemni- 
fied against  all  actions,  proceedings,  costs,  charges, 
damages,  claims  and  demands,  if  any,  to  be  incurred 
or  sustained  by  him  or  them  by  reason  of  the  non- 
payment of  such  rent  or  the  non-observance  or  non- 
performance of  such  covenants,  conditions,  and 
agreements,  or  any  of  them : 
(E.)  In  a  conveyance  by  way  of  settlement,  the  follow- 
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ing  covenant  by  a  person  who  conveys  and  is  expressed    s-  7  (E)>  (F)» 
to  convey  as  settlor  (namely) :                                                  Sales  and 
That  the  person  so  conveying,  and  every  person  de-  ^^ion**8 
riving  title  under  him  by  deed  or  act  or  operation  of        

i  .,.».*.  i  JJAi  Covenants  for 

law  in  his  lifetime  subsequent  to  that  conveyance,         xau. 
or  by  testamentary  disposition  or  devolution  in  law,  For  further 
on  his  death,  will,  from  time  to  time,  and  at  all  k^™™** 
times,  after  the  date  of  that  conveyance,  at  the 
request  and  cost  of  any  person  deriving  title  there- 
under, execute  and  do  all  such  lawful  assurances  and 
things  for  further  or  more  perfectly  assuring  the 
subject-matter  of  the  conveyance  to  the  persons  to 
whom  the  conveyance  is  made  and  those  deriving 
title  under  them,  subject  as,  if  so  expressed,  and  in 
the  manner  in  which  the  conveyance  is  expressed 
to  be  made,  as  by  them  or  any  of  them  shall  be 
reasonably  required : 

It  is  conceived  that  "  a  conveyance  by  way  of  settlement"  need  not, 
to  come  within  this  subs.,  contain  limitations  by  way  of  succession ; 
but  that  it  is  enough  if  it  disposes  of  property  for  the  benefit  of  some 
other  person  or  some  corporation :  compare  Be  Player,  15  Q.  B.  D.  682; 
Be  Vansittart,  1893, 1  Q.  B.  181,  decisions  on  s.  47  of  the  Bankruptcy 
Act,  1883. 

The  old  practice  in  settlements  was  for  the  settlor  to  give  the  ordinary  Covenants  in 
vendor's  covenants  for  title.  This  can  still  be  done,  where  the  settle-  settlements, 
ment  is  u  a  conveyance  for  valuable  consideration,"  by  making  him  °  ^rac  lc6 
convey  as  beneficial  owner  instead  of  as  settlor,  and  so  incorporating 
covenant  (A).  The  old  practice  is  inconvenient.  If  a  charge  be  sup- 
pressed or  accidentally  overlooked,  the  trustees  on  discovering  it  become 
bound  to  sue  the  settlor.  The  amount  to  be  recovered  might  be  such 
as  to  leave  him  penniless  and  make  proceedings  in  bankruptcy  necessary. 
This  cannot  be  for  the  benefit  of  the  wife  or  family,  and  is  an  obliga- 
tion which  should  not  be  imposed  on  trustees.  There  should  be  either 
no  covenant  for  title,  or  at  most  this  limited  covenant  (E),  which  binds 
the  settlor,  purporting  to  convey  the  fee  simple,  to  bar  an  estate  tail 
(see  Davis  v.  Tollemaclie,  2  Jur.  N.  S.  1181, 1185 ;  Bankes  v.  Small, 
36  Ch.  D.  716),  or  execute  a  valid  appointment  under  a  power,  or  do 
any  other  like  act  for  confirming  the  settlement,  but  does  not  throw 
on  him  any  obligation  to  discharge  incumbrances  created  before  the 
settlement :  compare  Be  Jones,  1893,  2  Gh.  461. 

(F.)  In  any  conveyance,  the  following  covenant  by  0n  conveyance 
every  person  who  conveys  and  is  expressed  to  convey  as  mortgagee. 
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trustee  or  mortgagee,  or  as  personal  representative  of 

a  deceased  person,  or  as  committee  of  a  lunatic  so  found 

by  inquisition,  or  under  an  order  of  the  Court,  which 

covenant  shall    be  deemed   to  extend   to  every  such 

person's  own  acts  only  (namely) : 

That  the  person  so  conveying  has  not  executed  or 

done,  or  knowingly  suffered,  or  been  party  or  privy 

to,  any  deed  or  thing,  whereby  or  by  means  whereof 

the  subject-matter  of  the  conveyance,  or  any  part 

thereof,  is  or  may  be  impeached,  charged,  affected,  or 

incumbered  in  title,  estate,  or  otherwise,  or  whereby 

or  by  means  whereof  the  person  who  so  conveys  is  in 

anywise  hindered  from  conveying  the  subject-matter 

of  the  conveyance,  or  any  part  thereof,  in  the  manner 

in  which  it  is  expressed  to  be  conveyed. 

On  a  change  of  trustees  the  covenant  against  incumbrances  of  an 
outgoing  trustee  is  now  of  less  importance  than  it  was :  any  wrongful 
incumbrance  being  a  breach  of  trust  for  which  there  is  a  remedy 
independently  of  the  covenant.  Before  the  Act  32  &  33  Vict.  c. 
46,  the  covenant  was  useful  as  making  the  breach  of  trust  a  specialty 
debt  having  a  priority :  see  Holland  v.  Holland,  4  Ch.  App.  449 ;  nor 
is  it  quite  useless,  for  that  purpose,  even  now  :  see  n.  to  s.  59,  infra* 
It  also,  in  regard  to  T.  A.,  1888,  s.  8,  leaves  more  time  fur  an  action 
to  be  brought  against  the  trustee. 

"  Party  or  privy  "  :  see,  on  the  force  of  these  words,  Ilobson  v.  Mid- 
dleton,  6  B.  &  C.  295 ;  Clifford  v.  Hoare,  L.  R.  9  C.  P.  362 ;  Sugden, 
V.  &  P.,  14th  ed.,  pp.  603^4. 

The  word  "privy"  does  not  mean  "having  knowledge"  (which 
would  make  the  covenant  to  a  great  extent  an  absolute  covenant  for 
title),  but  means  participation  in  some  act  so  as  to  be  bound  thereby : 
see,  per  Tindal,  C.J.,  Woodhouse  v.  Jenkins,  9  Bingh.  441 ;  Thome 
v.  Heard,  1894, 1  Ch.  606 ;  Century  Diet.  tit.  "  Privity." 

(2.)  Where  in  a  conveyance  it  is  expressed  that  by 
direction  of  a  person  expressed  to  direct  as  beneficial 
owner  another  person  conveys,  then,  within  this  section,, 
the  person  giving  the  direction,  whether  he  conveys  and 
is  expressed  to  convey  as  beneficial  owner  or  not,  shall 
be  deemed  to  convey  and  to  be  expressed  to  convey  as 
beneficial  owner  the  subject-matter  so  conveyed  by  his 
direction;  and  a  covenant  on  his  part  shall  be  implied 
accordingly. 

Under  subs.  1  the  covenant  implied  on  the  part  of  any  person 
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conveying  relates  to  what  he  himself  conveys.    Under  this  subs,  the  S.  7. 

covenant  implied  on  the  part  of  the  person  directing  applies  to  what  

another  conveys  by  his  direction.    The  same  result  would  be  attained   0Th)^tran  - 
by  making  him  convey  by  way  of  confirmation  as  beneficial  owner.  actions. 

This  subs,  is  intended  to  apply  to  a  case  like  that  of  a  sale  by  

trustees  under  a  power  by  the  direction  of  the  tenant  for  life.    8ince     Covenants  for 

the  S.  L.  A.,  1882,  the  tenant  for  life  will  generally  be  himself  the 

vendor.    The  old  practice  was  to  make  the  tenant  for  life  covenant  Old  practice  as 

generally  as  if  he  were  a  vendor  seised  in  fee.    Latterly  the  practice  by  tenant  for 

has  been  to  confine  his  covenant  to  his  life  estate  only  (see  Dart,  life. 

V.  &  P.  620,  6th  ed. ;  2  Dav.  Conv.  261  (o),  4th  ed.),  and  a  proviso  so 

limiting  the  covenant  and  operating  under  subs.  7  of  this  s.  should  be 

guided. 

(3.)  Where  a  wife  conveys  and  is  expressed  to  convev  ImPlied  cove- 

•  ,*     nants  m  con- 

as  beneficial  owner,  and  the  husband  also  conveys  and  is  veyance  by 
expressed  to  convey  as  beneficial  owner,  then,  within  this  w^fo*nd  and 
section,  the  wife  shall  be  deemed  to  convey  and  to  be 
expressed  to  convey  by  direction  of  the  husband  as 
beneficial  owner;  and,  in  addition  to  the  covenant  im- 
plied on  the  part  of  the  wife,  there  shall  also  be  implied, 
first,  a  covenant  on  the  part  of  the  husband  as  the  person 
giving  that  direction,  and  secondly,  a  covenant  on  the 
part  of  the  husband  in  the  same  terms  as  the  covenant 
implied  on  the  part  of  the  wife. 

The  object  of  this  subs,  is  to  enable  covenants  on  the  part  of  the 
husband  to  be  incorporated  where  husband  and  wife  convey. 

The  wife  may  convey  with  consent  of  the  husband,  the  husband  not 
conveying.  Then  the  covenant  is  by  the  wife  only,  to  the  effect  that 
notwithstanding  anything  done  by  her,  <&c,  or  any  one  through  whom 
she  derives  title  otherwise  than,  &c.  But  the  general  practice  is  for 
the  wife  to  convey,  and  the  husband  also  to  convey  and  to,  confirm, 
in  that  case  the  wife  and  the  husband  should  each  be  expressed  to 
convey  as  beneficial  owner ;  then,  within  this  subs.,  she  will  be  deemed 
to  convey  by  the  direction  of  her  husband  as  beneficial  owner,  and  the 
three  following  covenants  will  be  implied: — (1)  by  the  wife  as  bene- 
ficial owner  binding,  (a)  if  the  conveyance  is  made  before  1883,  her 
present  separate  property,  which  she  is  not  restrained  from  anticipating : 
see  Pike  v.  Fitzgibbon,  17  Ch.  D.  454  ;  (b)  if  the  conveyance  is  made 
after  1882,  but  before  the  6th  of  December,  1893,  and  if  she  has  any 
such  separate  property  (but  not  otherwise :  see  Palliser  v.  Gurney, 
19  Q.  B.  D.  519 ;  Stogdon  v.  Lee,  1891,  1  Q.  B.  661)  such  present 
separate  property,  and  also  her  future  separate  property  which  she 
is  not  restrained  from  anticipating  (see  M.  W.  P.  A.,  s.  1,  (3),  (4), 
8. 19)  so  long  as  she  is  not  discovert :  see  PeJton  Brothers  v.  Harrison, 
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S.  7.  1891, 2  Q.  B.  422 ;  and  (c)  if  the  conveyance  is  after  the  5th  of  December, 

Sales"and      I893  (8ee  M*  Wi  P"  A''  1893)'  a11  her  Present  separate  property  and, 
other  Trans-   wnetner  she  has  any  present  separate  property  or  not,  all  her  future 
actions.        separate  property,  and  all  property  she  may  own  while  discovert,  but 
r    — *  f       wi*Il0Ut  prejudice  to  any  restraint  on  anticipation ;  (2)  by  the  husband 
iST         M  beneficial  owner;  and  (3)  by  the  husband  in  the  same  terms  as  the 
covenant  implied  on  the  part  of  the  wife,  that  is  in  effect,  that  notwith- 
standing anything  done  by  her  or  by  any  one  through  whom  she 
derives  title  otherwise  than,  &c. 
A  married  Where  a  married  woman  conveys  under  a  power  Bhe  and  her  husband 

ve°y?ng  under      "**  in  like  manner  ^  **  expressed  to  convey  as  beneficial  owner, 
a  power.  then  the  tnree  covenants  above  mentioned  will  be  implied.    The 

second  of  those  covenants  (being  the  first  of  the  husband's  covenants) 
will  not  be  of  importance,  but  his  second  covenant  corresponds  with 
the  usual  one  entered  into  by  him  in  similar  cases  independently  of 
this  Act. 

^^  *ife'8  Where  the  wife,  married  before  1883,  conveys  as  beneficial  owner 

Scared  after     ProP81^  acquired  by  her  after  1882,  the  concurrence  of  her  husband  is 

1882.  n<>  longer  necessary,  as  he  takes  no  interest,  and  she  disposes  of  it  as  a 

feme  sole  (M.  W.  P.  A.,  s.  5) ;  nor  for  the  same  reason  is  it  necessary 

as  to  any  property  of  a  woman  married  after  1882,  {b.  s.  2. 

(4.)  Where  in  a  conveyance  a  person  conveying  is  not 
expressed  to  convey  as  beneficial  owner,  or  as  settlor,  or 
as  trustee,  or  as  mortgagee,  or  as  personal  representative 
of  a  deceased  person,  or  as  committee  of  a  lunatic  so 
found  by  inquisition,  or  under  an  order  of  the  Court,  or 
by  direction  of  a  person  as  beneficial  owner,  no  covenant 
on  the  part  of  the  person  conveying  shall  be,  by  virtue 
of  this  section,  implied  in  the  conveyance, 

A  conveyance  can  still  be  drawn  in  the  old  form.  The  character  in 
which  the  conveying  party  conveys  should  then  not  be  stated,  and 
covenants  can  be  inserted  in  express  words. 

(5.)  In  this  section  a  conveyance  includes  a  deed 
conferring  the  right  to  admittance  to  copyhold  or  cus- 
tomary land,  but  does  not  include  a  demise  by  way  of 
lease  at  a  rent,  or  any  customary  assurance,  other  than 
a  deed,  conferring  the  right  to  admittance  to  copyhold 
or  customary  land. 

Covenant  to  Bv  *•  2  (v-)  *  conveyance  "  includes  a  covenant  to  surrender.    The 

surrender  may    statutory  covenants  contained  in  this  a.  may  therefore  be  incorporated 

wvenMF*tC         in  the  deed  °f  covenant»  but  thev  cannot  be  incorporated  in  the  sur- 
render unless  it  is  under  seal.    They  may  also  be  incorporated  in  all 
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cases  where  customary  or  copyhold  lands  can  he  dealt  with  as  freeholds,  S.  7. 

for  instance,  where  they  pass  hy  bargain  and  sale  under  a  power  in  a  

will,  or  by  deed  and  admittance  by  virtue  of  the  S.  L.  A.,  1882,  or  ^j^^JJSi. 

otherwise,  or  where  an  equity  is  conveyed.  actions. 

A  demise  by  way  of  lease  implies  in  law  an  absolute  covenant  for  

quiet  enjoyment.    The  usual  limited  covenant  inserted  in  a  lease  dis-  Covenants  for 
places  this  implied  covenant,  and  is  in  effect  not  a  covenant  but  a 

limitation  of  the  covenant  implied  by  law :  see  Clayton  v.  Leech,  41  ~ovenant  m  a 

Ch.  D.  103;    Harrison  v.  Mun  caster,  1891,  2  Q.  B.  680;  Kdly  v.  ea"e' 
Rogers,  1892, 1  Q.  B.  910. 

(6.)  The  benefit  of  a  covenant  implied  as  aforesaid 
shall  be  annexed  and  incident  to,  and  shall  go  with,  the 
estate  or  interest  of  the  implied  covenantee,  and  shall  be 
capable  of  being  enforced  by  every  person  in  whom  that 
estate  or  interest  is,  for  the  whole  or  any  part  thereof, 
from  time  to  time  vested. 

This  subs,  makes  all  covenants  implied  under  this  s.  run  with  the   Benefit  of 
land  so  as  to  be  enforceable  by  every  person  interested  under  the   imPue?  c°7e- 
conveyance,  as  to  whose  rights,  see  David  v.  Sdbin,  1893, 1  Gh.  523,   to  ran  wjt)> 
536-7,  540-1, 545-6.    It  precludes  any  difficulty  as  to  what  covenants   the  land, 
do  or  do  not  run  with  the  land,  as  to  which  Bee  note  to  b.  58.    An 
implied  covenant  under  this  s.  will  therefore  be  more  valuable  than 
the  ordinary  covenant,  on  the  right  to  which  see  Browning  v.  Wright, 
2  B.  &  P.  13 ;  Church  v.  Brown,  15  Ves.  258.  W  • 

See  further  as  to  covenants,  ss.  58-60  and  64. 

(?.)  A  covenant  implied  as  aforesaid  may  be  varied  or 
extended  by  deed,  and,  as  so  varied  or  extended,  shall, 
as  far  as  may  be,  operate  in  the  like  manner,  and  with  all 
the  like  incidents,  effects,  and  consequences,  as  if  such 
variations  or  extensions  were  directed  in  this  section  to 
be  implied. 

This  subs,  enables  provisions  to  be  inserted  modifying  the  statutory   Variation  of 
covenant  in  any  agreed  manner.    As  so  modified  it  will  be  equivalent   *tatutory 
in  effect,  for  the  purpose  of  running  with  the  land  and  otherwise,  to   be  made. 
the  simple  statutory  covenant.    A  proviso  now  generally  used  limiting 
the  covenants  for  title  by  a  tenant  for  life  is  an  example  of  a  variation 
under  subs.  7,  and  is  a  valid  proviso  and  not  repugnant  to  the  cove- 
nant :  see  Williams  v.  Hathaway,  6  Ch.  D.  544. 

(8.)  This  section  applies  only  to  conveyances  made 
after  the  commencement  of  this  Act. 
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ss.  8,  9.  Execution  of  Purchase  Deed. 

oraER^TRANs-  8.— (1.)  On  a  sale,  the  purchaser  shall  not  be  entitled 
actions.  to  require  that  the  conveyance  to  him  be  executed  in  his 
Execution  of  Pres©nce,  or  in  that  of  his  solicitor  as  such ;  but  shall  be 
Purchase  Deed,  entitled  to  have,  at  his  own  cost,  the  execution  of  the 
chAM?  m  ST"  conveyance  attested  by  some  person  appointed  by  him, 
execution.         who  may,  if  he  thinks  fit,  be  his  solicitor. 

(2.)  This  section  applies  only  to  sales  made  after  the 
commencement  of  this  Act. 

The  s.  precludes  the  questions  raised  in  Viney  v.  Chaplin,  4  Drew, 
237, 2  D.  &  J.  4G8 ;  Essex  v.  Daniel,  L.  R.  10  C.  P.  538 ;  and  Ex  parte 
Swinbanks,  11  Ch.  D.  525.     See  notes  to  s.  56. 

Production  and  Production  and  Safe  Custody  of  Title  Deeds. 

Safe  Custody  of 

Title  Deeds.         9, — (i#)  Where  a  person  retains  possession  of  docu- 
Acknowledg-     ments,  and  gives  to  another  an   acknowledgment    in 

ment  of  right  i  «. 

to  production,  writing  of  the  right  of  that  other  to  production  of  those 
takinTfor  safe  documents,  and  to  delivery  of  copies  thereof  (in  this 
custody  of        section  called  an  acknowledgment),  that  acknowledgment 

shall  have  effect  as  in  this  section  provided. 

(2.)  An  acknowledgment  shall  bind  the  documents  to 
which  it  relates  in  the  possession  or  under  the  control  of 
the  person  who  retains  them,  and  in  the  possession  or 
under  the  control  of  every  other  person  having  possession 
or  control  thereof  from  time  to  time,  but  shall  bind  each 
individual  possessor  or  person  as  long  only  as  he  has 
possession  or  control  thereof;  and  every  person  so  having 
possession  or  control  from  time  to  time  shall  be  bound 
specifically  to  perform  the  obligations  imposed  under 
this  section  by  an  acknowledgment,  unless  prevented 
from  so  doing  by  fire  or  other  inevitable  accident. 

(3.)  The  obligations  imposed  under  this  section  by  an 
acknowledgment  are  to  be  performed  from  time  to  time 
at  the  request  in  writing  of  the  person  to  whom  an 
acknowledgment  is  given,  or  of  any  person,  not  being  a 
lessee  at  a  rent,  having  or  claiming  any  estate,  interest, 
or  right  through   or  under  that  person,  or  otherwise 
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becoming  through  or  under  that  person  interested  in  or        s.  9. 
affected   by  the  terms  of  any  document  to  which  the     sales  and 
acknowledgment  relates.                                                         other  Trans- 
(4.)  The  obligations  imposed  under  this  section  by  an        \ 

acknowledgment  are —  Production  and 

/    x     a         II-  -.11  *   &tf«  Custody  of 

(i.)  An  obligation  to  produce  the  documents  or  any  of  mie  Deeds. 
them  at  all  reasonable  times  for  the  purpose  of 
inspection,  and  of  comparison  with  abstracts  or 
copies  thereof,  by  the  person  entitled  to  request 
production  or  by  any  one  by  him  authorized  in 
writing;  and 

(ii.)  An  obligation  to  produce  the  documents  or  any  of 
them  at  any  trial,  hearing,  or  examination  in 
any  court,  or  in  the  execution  of  any  commis- 
sion, or  elsewhere  in  the  United  Kingdom,  on 
any  occasion  on  which  production  may  properly 
be  required,  for  proving  or  supporting  the  title 
or  claim  of  the  person  entitled  to  request  pro- 
duction, or  for  any  other  purpose  relative  to  that 
title  or  claim;  and 

(iii.)  An  obligation  to  deliver  to  the  person  entitled 
to  request  the  same  true  copies  or  extracts, 
attested  or  unattested,  of  or  from  the  documents 
or  any  of  them. 

(5.)  All  costs  and  expenses  of  or  incidental  to  the 
specific  performance  of  any  obligation  imposed  under 
this  section  by  an  acknowledgment  shall  be  paid  by  the 
person  requesting  performance. 

It  is  conceived  tbat  where  a  mortgagor  gives  an  acknowledgment  to  Mortgagor  and 
his  mortgagee,  it  is  unnecessary  to  vary  (under  subs.  13,  infra)  the  mortgagee. 
provision  made  by  this  subs,  as  to  costs  and  expenses,  by  expressly 
giving  them  to  the  mortgagee,  or  adding  them  to  his  security.  The 
mortgagee,  though  liable,  in  case  the  deeds  get  into  other  hands,  to  pay 
the  costs  and  expenses  in  the  first  instance,  would  be  entitled  to  add 
them  to  his  security  as  against  the  mortgaged  property,  on  general 
principles,  if  the  specific  performance  of  the  obligation  was  required 
for  the  purposes  of  his  security :  see  National  Provincial  Bank  of 
England  v.  Games,  31  Ch.  D.  582. 

(6.)  An  acknowledgment  shall  not  confer  any  right  to 
damages  for  loss  or  destruction  of,  or  injury  to,  the 
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documents  to   which   it   relates,  from  whatever    cause 
arising. 

This  s.  removes  certain  difficulties  as  to  covenants  for  production 
Tunning  with  the  land,  and  makes  the  legal  right  to  production  co-ex- 
tensive with  the  equitable  right  (as  to  which,  see  Fain  v.  Ayers,  2  Sim. 
&  St.  533,  Dart,  ch.  ix.,  s.  2,  p.  473,  6th  ed.).  Also  it  removes  the 
personal  liability  of  the  original  covenantor  after  he  has  parted  with  the 
documents,  and  transfers  that  obligation  to  each  subsequent  possessor, 
but  for  the  period  only  of  his  possession.  This  personal  liability  has 
sometimes  compelled  a  covenantor  to  retain  documents  after  he  had 
ceased  to  be  interested  in  any  land  affected  by  them,  or  else  to  incur 
the  expense  of  obtaining,  and  of  procuring  the  covenantee  to  accept,  a 
substituted  covenant.  A  person  retaining  documents  is  now  enabled 
to  give  (1)  an  acknowledgment  of  the  right  of  production,  and  (2),  an 
undertaking  for  safe  custody,  together  or  separately.  The  first,  unlike 
a  covenant  to  the  same  effect,  may  safely  be  given  by  a  trustee  or 
mortgagee.  He  can  always  produce  the  documents  while  he  has 
possession  of  them,  and  he  ceases  to  be  liable  after  he  has  parted  with 
them.  He  should  only  give  the  acknowledgment  and  not  the  under- 
taking :  see  n.  to  subs.  14.  An  ordinary  vendor  will  be  liable  to  give 
both  in  the  absence  of  special  contract.  As  to  the  right  of  the  vendor 
to  retain  documents,  see  V.  &  P.  A.,  s.  2,  r.  5. 

Subs.  6  expressly  excludes  all  liability  to  damages  for  loss  or  destruc- 
tion where  an  acknowledgment  only  is  given.  The  liability  for 
damages  arises  only  upon  an  undertaking  under  subs.  9. 

(7.)  Any  person  claiming  to  be  entitled  to  the  benefit 
of  an  acknowledgment  may  apply  to  the  Court  for  an 
order  directing  the  production  of  the  documents  to  which 
it  relates,  or  any  of  them,  or  the  delivery  of  copies  of  or 
extracts  from  those  documents  or  anv  of  them  to  him,  or 
some  person  on  his  behalf;  and  the  Court  may,  if  it 
thinks  fit,  order  production,  or  production  and  delivery, 
accordingly,  and  may  give  directions  respecting  the 
time,  place,  terms,  and  mode  of  production  or  delivery, 
and  may  make  such  order  as  it  thinks  fit  respecting  the 
costs  of  the  application,  or  any  other  matter  connected 
with  the  application. 

(8.)  An  acknowledgment  shall  by  virtue  of  this  Act 
satisfy  any  liability  to  give  a  covenant  for  production 
and  delivery  of  copies  of  or  extracts  from  documents. 

Where  by  general  law,  and  in  the  absence  of  special  contract,  a  person 
would  be  bound  to  give  a  covenant  for  production  and  delivery  of 
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copies  (as  to  which  see  Sug.  V.  &  P.,  14th  Ed.,  Ch.  11,  s.  6,  and  s.  9. 

Cooper  v.  Emery,  1  Ph.  388),  subs.  8  enables  him  to  give  an  acknow-  — 

ledgment  in  place  of  the  covenant,  but  does  not  compel  him  to  do  so.  Sales  and 

He  still  has  the  option  of  giving  a  covenant,  an  option  not  likely  to  actions. 

he  exercised,  as  the  covenant  creates  a  more  onerous  liability.    This  

s.  applies  only  to  liabilities  respecting  documents  incurred  after  1881 :  Production  and 

see  subs  14  Safe  Custody  of 

see  suds.  14.  Title  Deeds. 

Where  a  conveyance  is  made  to  uses  the  acknowledgment  should,  _, 
like  the  old  covenant  for  production,  be  made  to  the  grantee  to  uses.   ance  ma(je  t0 
The  persons  interested  under  the  limitations  will  then,  as  "  claiming  uses, 
any  estate,  &c,  through  "  that  grantee  (see  subs.  3)  be  entitled  to  the 
benefit  of  the  acknowledgment. 

(9.)  Where  a  person  retains  possession  of  documents 
and  gives  to  another  an  undertaking  in  writing  for  safe 
custody  thereof,  that  undertaking  shall  impose  on  the 
person  giving  it,  and  on  every  person  having  possession 
or  control  of  the  documents  from  time  to  time,  but  on 
each  individual  possessor  or  person  as  long  only  as  he 
has  possession  or  control  thereof,  an  obligation  to  keep 
the  documents  safe,  whole,  uncancelled,  and  undefaced, 
unless  prevented  from  so  doing  by  fire  or  other  inevitable 
accident. 

This  subs.,  as  compared  with  the  ordinary  covenant  for  production,   Liability  under 
operates  as  a  relief  to  the  person  bound  to  produce.    It  makes  him   undertaking  is 
liable  for  damages  only  while  the  documents  are  in  his  possession.  ^i^088es80r 
On  the  other  hand,  it  imposes  an  additional  liability  on  any  person 
afterwards  acquiring  possession  of  the  documents,  making  him  liable 
in  damages  for  loss  or  destruction,  a  liability  not  necessarily  devolving 
on  him  under  the  ordinary  covenant  merely  by  reason  of  his  receiving 
the  documents  from  a  person  who  had  covenanted  for  safe  custody. 

(10.)  Any  person  claiming  to  be  entitled  to  the  benefit 
of  such  an  undertaking  may  apply  to  the  Court  to  assess 
damages  for  any  loss,  destruction  of,  or  injury  to  the 
documents  or  any  of  them,  and  the  Court  may,  if  it 
thinks  fit,  direct  any  inquiry  respecting  the  amount  of 
damages,  and  order  payment  thereof  by  the  person  liable, 
and  may  make  such  order  as  it  thinks  fit  respecting  the 
costs  of  the  application,  or  any  other  matter  connected 

With  the  application.  Application 

An  application  to  the  Court  under  this  subs,  or  under  subs.  7  should  ledgment  or 
be  by  summons :  see  s.  69  (3).  for  damages, 

how  made. 
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S.  9.  As  to  the  question  of  damages,  see  Hornby  v.  Matcham,  16  Sim.  325, 

and  Brown  v.  Sewell,  11  Hare,  49.    In  James  v.  Bumsey  (11  Ch.  D. 
other  Trans-  **98)  the  mortgagor  was  held  entitled  to  an  indemnity,  but  not  to 
actions.       compensation. 

SS?      (11.)  An  undertaking  for  safe  custody  of  documents 
Title  Deeds,     shall  by  virtue  of  this  Act  satisfy  any  liability  to  give  a 
Damage*  for      covenant  for  safe  custody  of  documents. 

loss  of  deeds. 

See  note  to  subs.  8. 

(12.)  The  rights  conferred  by  an  acknowledgment  or 
an  undertaking  under  this  section  shall  be  in  addition  to 
all  such  other  rights  relative  to  the  production,  or  inspec- 
tion, or  the  obtaining  of  copies  of  documents  as  are  not, 
by  virtue  of  this  Act,  satisfied  by  the  giving  of  the 
acknowledgment  or  undertaking,  and  shall  have  effect 
subject  to  the  terms  of  the  acknowledgment  or  under- 
taking, and  to  any  provisions  therein  contained. 

(13.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  acknowledgment 
or  undertaking. 

(14.)  This  section  applies  only  to  an  acknowledgment 
or  undertaking  given,  or  a  liability  respecting  documents 
incurred,  after  the  commencement  of  this  Act. 

Whether  trus-        The  covenant  for  production  of  documents  intended  to  be  superseded 
tees  should         by  this  8.  imposed  two  obligations,  (1)  an  obligation  to  produce,  (2)  an 
give  under-        obligation  to  keep  safe.    The  first  could  be  enforced  by  specific  per- 
ing>  formance,  but  the  remedy  on  the  second  was  damages  only.    The 

old  practice  was  that  a  trustee  selling  did  not  give  any  covenant. 
Latterly  it  has  been  customary  for  him  to  give  a  covenant  limited  so 
as  to  bind  himself  personally  while  having  possession  of  the  documents, 
and  so  as  to  bind  the  same,  so  far  as  may  be,  in  the  bands  of  other 
persons,  "  but  so  as  not  to  create  any  further  liability,"  or  "  so  as  not 
to  create  any  liability  for  damages.11  With  this  limitation  inserted  it 
is  conceived  that  the  part  of  the  covenant  as  to  safe  keeping  should 
have  been  omitted,  the  limitation  of  liability  being  repugnant  and 
void  (  Williams  v.  Hathaway,  6  Ch.  D.  544) ;  but  this  does  not  seem 
always  to  have  been  attended  to  in  the  precedent  books.  However 
this  may  be,  the  general  rule  is  that  a  trustee  does  not  covenant  except 
for  his  own  acts,  and  ought  not  to  be  asked  to  guarantee  the  safety  of 
documents  which  might  be  lost  without  his  personal  neglect,  as,  for 
instance,  by  his  solicitor  on  a  journey,  when  properly  removing  them. 
In  this  view  trustees  ought  only  to  give  an  acknowledgment  under 
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this  s.  and  not  an  undertaking.     If  they  give  an  undertaking  any  S.  9. 

damages  incurred  could  not,  it  is  apprehended,  in  the  absence  of  special  

provision,  be  recouped  to  them  out  of  the  part  of  the  trust  estate  re-  othi^Trans- 
tained:  see,  however,  on  the  question  whether  trustees  should  give        actions. 

the  undertaking  as  well  as  the  acknowledgment,  37  Solicitors'  Jour.,  

pp.  4,  73  78,.    But  on  purchase  of  an  estate  with  deeds  bound  by   ^^^"^ 
an  undertaking,  the  liability  would  be  one  attached  by  law  to  the      mi*  Deeds. 
estate,  and  in  a  proper  case  the  trustees  would  be  entitled  to  be  recouped 
any  loss.    The  same  principle  applies  to  mortgagees. 

The  old  practice  was  to  take  the  covenant  for  production  of  docu-   Acknowledg- 
ments by  a  separate  deed,  and  not  to  include  it  in  the  conveyance.  On   taking  may  be" 
subsequent  dealings  it  was  kept  off  the  abstract,  and  no  opportunity   included  in  the 
was  given  for  making  requisitions  as  to  the  documents  mentioned  in    conveyance. 
the  covenant    Having  regard  to  the  Act,  22  &  23  Vict.  c.  35,  s.  24, it 
is  conceived  that  a  solicitor  cannot  now  safely  omit  giving  an  abstract 
of  a  document  of  even  date  with  the  conveyance  commencing  a  title. 

Under  the  C.  A.,  s.  3  (3),  when  a  conveyance  becomes  a  root  of  title 
any  requisition  as  to  prior  documents  is  precluded,  and  there  is  there- 
fore no  special  reason  for  giving  an  undertaking  by  a  separate  writing 
unless  the  schedule  of  documents  would  make  the  conveyance  incon- 
veniently long,  but  it  seems  best  so  to  give  it,  and  if  so  given  it  can  be 
destroyed  when  production  has  ceased  to  be  of  importance. 

A  separate  writing,  under  hand  only,  should  bear  a  sixpenny  agree-   StamP  on  an 
ment  stamp.    Though  not  a  document  dearly  included  in  the  Stamp  S2S^2L- 
Act,  it  might  be  held  to  be  in  effect  an  agreement.  taking. 

An   acknowledgment   and  undertaking   being  substituted   for   a  Expense,  by 
covenant  the  expense  will  be  borne  by  the  person  who  would  pay  for  whom  to  be 
the  covenant,  but,  besides  the  stamp,  the  expense  will  in  any  case  borne* 
be  no  more  than  the  mere  cost  of  making  out  a  schedule  of  documents. 

The  liability  of  a  person  giving  an  acknowledgment  or  undertaking  No  indemnity 
ceases  when  the  documents  are  delivered  over,  and  attaches  to  the  required  on 
person  receiving  them.    Therefore  no  indemnity  need  be  taken  on     e  Ivery  over* 
delivery  over,  but  it  is  conceived  that  tbey  must  be  properly  delivered 
over,  that  is  to  say,  to  a  person  having  an  interest  in  the  property  to 
which  they  relate. 

The  acknowledgment  or  undertaking  must  be  given  by  a  person  S.  only  applies 
who  retains  tbe  documents,  i.e.  who  actually  has  possession  of  them.  to  Pe*aons 
Therefore  where,  as  sometimes  happens  on  a  sale  of  property  in  mort-  jJavine^pos- 
gage,  the  mortgagor  and  mortgagee  are  required  to  place  themselves  session  of 
under  an  obligation  for  production,  the  obligation  by  the  mortgagee  documents, 
being  limited  to  the  period  during  which  he  has  possession,  he  alone 
can  give  an  acknowledgment.    The  mortgagor  does  not  retain  the 
deeds,  and  his  obligation  is,  not  to  produce,  but  to  procure  production, 
and,  if  required,  must  be  provided  for  by  covenant  in  the  old  form.    It 
is  wrong  to  make  the  mortgagor  in  such  a  case  give  an  undertaking 
for  safe  custody.    His  undertaking  has  no  operation  under  this  Act. 
It  operates  as  an  unqualified  ordinary  contract  for  safe  custody,  and 
renders  him  liable  for  loss  or  destruction  of  the  deeds  after  he  has 
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ceased  to  have  any  interest  in  them,  and  the  person  to  whom  it  is 
given  has  not  the  benefit  of  subs.  10  of  this  s. 

Under  s.  16,  infra,  a  mortgagee,  under  a  mortgage  made  after  1881, 
is  bound  to  produce  the  deeds  ia  his  custody  or  power  to  any  person 
entitled  to  redeem,  and  to  permit  him  to  take  copies  or  abstract?. 

As  to  the  terms  on  which  an  equitable  tenant  for  life,  as  between 
himself  and  his  trustees,  is  entitled  to  custody  of  title  deeds,  see  Re 
Burnaby,  42  Ch.  D.  621;  Be  Wythes,  1893,  2  Ch.  369;  Be  Newen, 
1894,  2  Ch.  297. 

III. — Leases. 

10. — (1.)  Rent  reserved  by  a  lease,  and  the  benefit  of 
every  covenant  or  provision  therein  contained,  having 
reference  to  the  subject-matter  thereof,  and  on  the 
lessee's  part  to  be  observed  or  performed,  and  every 
condition  of  re-entry  and  other  condition  therein  con- 
tained, shall  be  annexed  and  incident  to  and  shall  go 
with  the  reversionary  estate  in  the  land,  or  in  any  part 
thereof,  immediately  expectant  on  the  term  granted  by 
the  lease,  notwithstanding  severance  of  that  reversionary 
estate,  and  shall  be  capable  of  being  recovered,  received, 
enforced,  and  taken  advantage  of  by  the  person  from 
time  to  time  entitled,  subject  to  the  term,  to  the  income 
of  the  whole,  or  any  part,  as  the  case  may  require,  of  the 
land  leased. 

(2.)  This  section  applies  only  to  leases  made  after  the 
commencement  of  this  Act. 

Beneficial  This  s.  gives  to  the  "  person  entitled  to  the  income,"  that  is,  the 

owner  as  well     beneBcial  owner,  as  well  as  the  legal  reversioner,  the  right  to  sue.    It 
^onpfpn"!]^    als0  8ive8  a  mortgagee  the  right  to  sue  on  the  lessee's  covenants  in  a 

lease  made  under  s.  18  of  this  Act  by  the  mortgagor :  Municipal,  dc. 
Building  Soc.  v.  Smith,  22  Q.  B.  D.  70. 

As  to  some  of  the  difficulties  provided  against  by  this  s.  see  Green- 
away  v.  Hart,  14  Com.  B.  340 ;   Yellowly  v.  Ooiver,  11  Exch.  274. 

As  to  the  right  of  one  tenant  in  common  of  the  reversion  to  sue 
alone,  see  Boberts  v.  Eolland,  1893, 1  Q.  B.  665. 

And  as  to  apportionment  of  rent  and  covenants  on  severance  of  the 
reversionary  estate,  by  assignment  or  surrender,  see  Mayor  of  Swansea 
v.  Thomas,  10  Q.  B.  D.  48 ;  Baynton  v.  Morgan,  21  Q.  B.  D.  101,  and 
on  appeal,  22  Q.  B.  D.  74.  These  cases  seem  to  lead  to  the  conclusion 
that  where  the  reversion  is  severed  and  the  rent  is  properly  apportioned 
the  lessee  is  legally  bound  by  such  apportionment  though  he  has  not 
assented,  and  then  s.  12,  post,  apportions  the  condition  of  re-entry. 


sioner  entitled 
to  sue. 
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As  to  the  cases  in  which  the  benefit  of  covenants  by  lessees  ran  with  33. 10, 11. 

the  reversion  prior  to  this  Act,  see  Spencer's  Case,  and  notes,  1  Smith,  

L.  C.  65,  72,  et  seq.9  9th  ed.  Lea8BL 

And  as  to  the  case  of  the  grant  of  a  mere  easement  for  a  term, 

see  Martyn  v.  Williams,  1  H.  &  N.  817;  Hooper  v.  Clark,  L.  R.  easement. 
2  Q.  B.  200. 

U. — (1.)  The  obligation  of  a  covenant  entered  into  by  Obligation  of 
a  lessor  with  reference  to  the  subject-matter  of  a  lease  nants  to  ran 
shall,  if  and  as  far  as  the  lessor  has  power  to  bind  the  with  rever8ion- 
reversionary  estate  immediately  expectant  on  the  term 
granted  by  the  lease,  be  annexed  and  incident  to  and 
shall  go  with  that  reversionary  estate,  or  the  several 
parts  thereof,  notwithstanding  severance  of  that  rever- 
sionary estate,  and  may  be  taken  advantage  of  and 
enforced  by  the  person  in  whom  the  term  is  from  time  to 
time  vested  by  conveyance,  devolution  in  law,  or  other- 
wise ;  and,  if  and  as  far  as  the  lessor  has  power  to  bind 
the  person  from  time  to  time  entitled   to  that  rever- 
sionary estate,  the  obligation  aforesaid  may  be  taken 
advantage    of    and    enforced    against    any    person    so 
entitled. 

(2.)  This  section  applies  only  to  leases  made  after  the 
commencement  of  this  Act. 

This  s.  makes  legally  binding  on  the  successors  in  title  of  a  person  Lessor's  cove- 
who  grants  a  lease  under  a  power,  all  covenants  which,  as  against  the  naJts  in  lea8es 
remainderman,  the  grantor  has  power  to  enter  into ;  see    Wilson  v. 
Queen's  Club,  1891,  3  Ch.  522,  where,  however,  this  s.  was  not 
expressly  referred  to. 

As  to  the  cases  in  which  the  obligation  of  covenants  by  lessors  ran 
with  the  reversion  before  this  Act,  see  Spencer's  Case,  and  notes  ubi  sup. . 
As  to  the  obligation  of  covenants  running  with  the  land,  generally, 
see  note  to  s.  58. 

This  s.  necessarily  does  not  apply  to  cases  where  the  covenants  are 
not  severable  in  their  nature,  or  are  not  attributable  to  particular  parts 
of  the  demised  property. 

The  two  preceding  ss.  effect  a  considerable  extension  of  the  prin-  Principle  of 
ciple  of  the  Act  32  Hen.  8,  c.  34,  whereby  the  benefit  of  a  covenant  32  **en*  8> 
was  annexed  to  the  reversion.    In  order  to  be  within  that  Act,  the  to  ]eates  Wnd_ 
covenant  must  have  been  entered  into  with  the  owner  of  the  legal   ing  the  legal 
reversion,  so  that  in  a  lease  under  a  power  reserved  to  the  mortgagor  reversioner, 
by  the  mortgage  deed,  a  covenant  by  the  lessee  with  the  mortgagor  did 
not  run,  but  was  a  covenant  in  gross,  the  mortgagor  not  being  the  legal 
reversioner.    But  the  Act  8  &  9  Vict.  c.  106,  s.  5,  enabled  the  lessee 

E 
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to  covenant  with  the  mortgagee  though  not  a  party  to  the  lease,  so  that 
a  covenant  properly  framed,  that  is  with  the  mortgagor  "  and  other 
the  person  entitled  to  the  reversion,"  would  after  that  Act  run  with  the 
legal  reversion.  Now,  under  s,  10  of  this  Act,  wherever  there  is  a  legal 
reversion,  that  is,  where  a  lease  is  made  by  means  of  an  ordinary  power 
or  a  statutory  power  as  under  s.  18  of  this  Act,  or  under  the  S.  L.  A., 
1882,  enabling  a  legal  term  to  be  carved  out  of  the  reversion,  the 
lessee's  covenants,  whether  so  expressed  or  not,  are  annexed  to  and  run 
with  the  reversion,  and  are  no  longer  covenants  in  gross. 

So  under  s.  11  the  covenants  of  a  lessor  who  has  power  to  bind  the 
reversionary  estate,  will  run  with  it,  and  bind  the  reversioner,  though 
the  lessor  be  tenant  for  life  only,  or,  as  mortgagor,  be  entitled  only  to 
an  equitable  interest. 

Where  a  mortgagor,  not  having  power  to  bind  the  mortgagee,  grants 
a  lease,  no  legal  term  is  created,  and  there  being  consequently  no  rever- 
sion, ss.  10,  11,  and  12  do  not  apply.  If,  however,  the  mortgagee 
reconvey  to  the  mortgagor,  the  lease  becomes  good  by  estoppel ;  and 
if  both  convey  to  a  purchaser,  the  result  is  the  same :  see  notes  to 
Spencer's  Case,  1  Smith,  L.  C.  106-9,  9th  ed. ;  Webb  v.  Austin, 
7  M.  &  Gr.  701 ;  Sturgeon  v.  Wingfield,  15  M.  &  W.  224 ;  Cuthbertson 
v.  Irving,  6  H.  &  N.  135. 

12,— (1.)  Notwithstanding  the  severance  by  convey- 
ance, surrender,  or  otherwise,  of  the  reversionary  estate 
in  any  land  comprised  in  a  lease,  and  notwithstanding 
the  avoidance  or  cesser  in  any  other  manner  of  the  term 
granted  by  a  lease  as  to  part  only  of  the  land  comprised 
therein,  every  condition  or  right  of  re-entry,  and  every 
other  condition  contained  in  the  lease,  shall  be  appor- 
tioned, and  shall  remain  annexed  to  the  severed  parts  of 
the  reversionary  estate  as  severed,  and  shall  be  in  force 
with  respect  to  the  term  whereon  each  severed  part  is 
reversionary,  or  the  term  in  any  land  which  has  not  been 
surrendered,  or  as  to  which  the  term  has  not  been 
avoided  or  has  not  otherwise  ceased,  in  like  manner  as 
if  the  land  comprised  in  each  severed  part,  or  the  land 
as  to  which  the  term  remains  subsisting,  as  the  case  may 
be,  had  alone  originally  been  comprised  in  the  lease. 

(2.)  This  section  applies  only  to  leases  made  after  the 
commencement  of  this  Act. 


Application  of        The  22  &  23  Vict.  c.  35,  s.  3,  provides  in  favour  of  an  assignee  (but 
tWs  ••  not  of  the  lessor),  for  the  apportionment  of  conditions  of  re-entry  where 

the  reversion  upon  a  lease  is  severed,  and  the  rent  or  other  reservation 
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is  legally  apportioned.    This  8.  of  the  present  Act  provides  for  the  SS.  12,  13, 14. 
apportionment  of  every  condition  in  a  lease,  which  is  in  its  nature  — — 

apportionable,  and  includes  the  case  of  the  avoidance  or  cesser  in  any         Leases. 
manner  of  the  term  granted  by  the  lease  as  to  part  only  of  the  land 
comprised  therein.    As  to  the  old  law,  see  Brooke's  Abridgment  "Con- 
ditions," 193 ;   Winter's  Case,  Dyer,  308  b. ;  Britman  v.  Stanford, 
Owen,  41. 

13. — (1.)  On  a  contract  to  grant  a  lease  for  a  term  of  On  sub-demise 
years  to  be  derived  out  of  a  leasehold  interest,  with  a  hold  reversion 
leasehold  reversion,  the  intended  lessee  shall  not  have  not  to  be  re- 

quired. 

the  right  to  call  for  the  title  to  that  reversion. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  contract,  and  shall  have 
effect  subject  to  the  terms  of  the  contract  and  to  the 
provisions  therein  contained. 

(3.)  This  section  applies  only  to  contracts  made  after 
the  commencement  of  this  Act. 

This  s.  is  supplementary  to  s.  3  (1),  and  to  the  V.  &  P.  A.,  s.  2, 
r.l. 

The  effect  of  this  s.,  together  with  s.  2,  r.  1,  of  the  V.  &  P.  A.,  on  a  What  title  to 
contract  to  grant  a  lease,  is  as  follows : —  j*  '^^  by 

By  the  V.  &  P.  A.,  under  a  contract  to  grant  a  lease  for  a  term  of  8enin<r  or 
years,  the  intending  lessee —  leasing. 

(1)  Cannot,  whether  the  intending  lessor  be  freeholder  or  leaseholder, 

call  for  the  title  to  the  freehold, 

(2)  Bat  can,  if  the  intending  lessor  be  a  leaseholder,  call  for  his  lease 

and  the  title  thereto. 
By  the  above  s.  13  the  intending  lessee 

(3)  Cannot,  where  the  intending  lessor  holds  by  under-lease,  call  for 

the  title  of  the  superior  leasehold  reversion  on  such  under- 
lease. 
In  contradistinction  to  a  freeholder,  the  leaseholder  is  still  left  under 
liability  to  show  his  own  lease  and  the  title  thereto.  This  is  in  accord- 
ance with  the  usual  practice,  though  probably  a  lessee  at  a  rack  rent 
seldom  calls  for  his  lessor's  title :  see  Clayton  v.  Leech,  41  Ch.  D.  103, 
106, 106.  The  freeholder  almost  invariably  bars  himself  from  showing 
his  own  title  on  granting  a  lease,  but  a  leaseholder  does  not  generally 
do  so. 

Forfeiture.  Ibrfeitwre. 

14.— (1.)  A  right  of  re-entry  or  forfeiture  under  any  ^^JF  on 
proviso  or  stipulation  in  a  lease,  for  a  breach  of  any  against 
covenant  or  condition  in  the  lease,  shall  not  be  enforce-  leases.0 

e  2 


52     CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1881. 


S.  14. 

Leases. 

Forfeiture, 


able  by  action,  or  otherwise,  unless  and  until  the  lessor 
serves  on  the  lessee  a  notice  specifying  the  particular 
breach  complained  of,  and,  if  the  breach  is  capable  of 
remedy,  requiring  the  lessee  to  remedy  the  breach,  and 
in  any  case,  requiring  the  lessee  to  make  compensation 
in  money  for  the  breach,  and  the  lessee  fails  within  a 
reasonable  time  thereafter  to  remedy  the  breach,  if  it  is 
capable  of  remedy,  and  to  make  reasonable  compensation 
in  money,  to  the  satisfaction  of  the  lessor,  for  the  breach. 


C.  A.,  1892. 

Contents  of 
notice. 


Assignee  of 
lease. 


Agreement  for 
a  lease. 


Service  of 
notice. 


Informal 
notice. 


Amount  and 
recovery  of 
compensation. 

Surveyor's 
charges. 


This  s.  must  be  read  with  C.  A.,  1892,  ss.  2-5. 

As  to  service  of  notice,  see  s.  67. 

It  seems  not  necessary  that  the  notice  should  give  a  minute  specifi- 
cation of  the  items  of  breach.  It  should  merely  point  out  generally 
what  is  the  breach.  Thus,  in  case  of  a  covenant  to  "  repair,  maintain,*' 
&c,  it  would  be  sufficient  to  state  that  the  lessee  has  "  not  repaired, 
maintained,"  &c,  following  the  words  of  the  covenant.  But  the  notice 
should  give  sufficient  details  where  necessary  in  order  that  the  matter 
in  dispute  may  be  remedied  without  resort  to  the  Court :  Woodfall, 
L.  &  T.  330, 13th  ed. 

An  assignee  of  a  lease  is  entitled  to  the  benefit  of  this  s.  (Cronin  v. 
Rogers,  1  Cab.  &  £11.  348),  but  not  an  under-lessee  as  against  the 
superior  landlord :  Burt  v.  Gray,  1891, 2  Q.  B.  98 ;  Gresswell  v.  David- 
son,  56  L.  T.  811 :  see  now,  however,  C.  A.,  1892,  8.  4. 

This  s.  does  not  apply  to  an  agreement  for  a  lease  where  there  is  no 
present  title  to  specific  performance  (Ayling  v.  Mercer,  W.  N.,  1885, 
p.  166 ;  Swain  v.  Ayres,  20  Q.  B.  D.  585,  21  *&.  289;  Coatsworth  v. 
Johnson,  55  L.  J.  (Q.  B.  D.)  220) ;  but  it  does  apply  where  there 
is  such  a  title :  Sioain  v.  Ayres,  21  Q.  B.  D.  at  pp.  292-3;  Lowther  v. 
Heaver,  41  Ch.  D.  248,  pp.  260,  261 ;  Strong  v.  Stringer,  W.  N.,  1889, 
p.  135 ;  and  see  C.  A.,  1892,  s.  5. 

A  notice  under  this  s.  is  sufficiently  served  on  an  assignee  if  addressed 
to  the  original  lessee  and  all  others  whom  it  may  concern  and  served 
on  the  occupier :  Cronin  v.  Rogers,  1  Cab.  &  E1L  348 ;  and  see  s.  67, 
infra. 

In  North  London  Land  Co.  v.  Jacques,  32  W.  R.  283,  W.  N.,  1883, 
187,  the  lessor's  notice  was  informal  in  not  requiring  the  leasee  to 
remedy  the  breach,  and  though  judgment  had  been  actually  recovered 
in  an  undefended  action  against  the  equitable  mortgagees  of  the  lessee, 
they  were  held  entitled  to  relief;  but  see  Lock  v.  Pearce,  1893,  2  Ch. 
271,  where  it  is  held  that  if  the  lessor  does  not  want  compensation,  he 
is  not  bound  to  ask  for  it. 

The  compensation  claimed  is  measured  by  the  breach,  only  where  the 
breach  cannot  be  remedied.  No  separate  remedy  is  given  for  recover- 
ing the  compensation  claimed,  so  that  a  landlord  giving  notice  to 
repair  under  a  covenant  to  repair  cannot  under  this  s.  recover  his 
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surveyor's  charges  or  bis  solicitor's  costs  (see  Skinner*'  Co.  v.  Knight,  s.  14. 

1891,  2  Q.  B.  542),  and  if  the  notice  is  complied  with  there  is  no  

breach  of  covenant ;  but  see  now  C.  A.,  1892,  s.  2.  Leases. 

(2.)  Where  a  lessor  is  proceeding,  by  action  or  other-  /«*»*• 
wise,  to  enforce  such  a  right  of  re-entry  or  forfeiture,  the 
lessee  may,  in  the  lessor's  action,  if  any,  or  in  any  action 
brought  by  himself,  apply  to  the  Court  for  relief;  and 
the  Court  may  grant  or  refuse  relief,  as  the  Court,  haying 
regard  to  the  proceedings  and  conduct  of  the  parties 
under  the  foregoing  provisions  of  this  section,  and  to  all 
the  other  circumstances,  thinks  fit ;  and  in  case  of  relief 
may  grant  it  on  such  terms,  if  any,  as  to  costs,  expenses, 
damages,  compensation,  penalty,  or  otherwise,  including 
the  granting  of  an  injunction  to  restrain  any  like  breach 
in  the  future,  as  the  Court,  in  the  circumstances  of  each 
case,  thinks  fit. 

"  The  Court,"  i.e.  the  High  Court :  see  Lock  v.  Pearce,  1893,  2  Ch.   «  The  Court." 
271. 

If  the  lessor's  action  is  in  the  Q.  B.  D.,  the  lessee  can  apply  in  that   Leasee's  action, 
action,  notwithstanding  s.  69  (1):  Cholmeley's  School  v.  Sewell,  1893, 
2  Q.  B.  254. 

If  there  is  no  action  by  the  lessor,  the  lessee's  application  must  be 
by  action  instituted  by  writ,  not  by  originating  summons :  Lock  v. 
Pearce,  ubi  sup. 

The  tenant  can  only  obtain  relief  under  this  s.  before  the  landlord  Relief, 
has  re-entered  (Quitter  v.  Mapleson,  9  Q.  B.  D.  675,  676;  Sogers  v. 
Bice,  1892, 2  Ch.  170) ;  but  if  he  has  applied  for  relief  before  re-entry, 
that  is  enough  (Lock  v.  Pearce,  1892, 2  Ch.  328) ;  and  it  seems  doubt- 
ful if  he  can  recover  damages :  see  Coatsworth  v.  Johnson,  55  L.  J. 
(Q.  B.  D.)  220.  Belief  was  refused  in  Ebbets  v.  Booth,  27  Sol.  J.  618, 
and  Scott  v.  Brown,  W.  N.,  1884,  209 ;  see  also  Lock  v.  Pearce,  ubi 
sup.  It  was  granted  upon  terms  in  Quitter  v.  Mapleson,  ubi  sup. ;  in 
North  London  Land  Co.  v.  Jacques,  32  W.  R.  283,  W.  N.,  1883, 187 ; 
io  Bond  v.  Freke,  W.  N.,  1884,  47 ;  aod  in  Mitchison  v.  Thomson, 
1  Cab.  &  Ell.  72. 

Before  this  Act  no  relief  could  have  been  obtained  against  the  right  what  relief 
of  re-entry  for  breach  of  covenant  in  a  lease,  except  in  the  case  of  a  before  this  Act. 
covenant  for  payment  of  rent  (Hill  v.  Barclay,  18  Ves.  56 ;  Brace- 
bridge  v.  Buckley,  2  Price,  200 ;  Nokes  v.  Gibbon,  3  Drew.  681) ;  or 
except  in  cases  of  accident  or  surprise  (Hill  v.  Barclay,  18  Yes.  62) ; 
or  under  special  circumstances  enabling  a  Court  of  Equity  to  grant 
relief:  Bamford  v.  Creasy,  3  Gifif.  675 ;  Bargent  v.  Thomson,  4  Giff. 
473 ;  Hughes  v.  Metrop.  R.  C,  2  App.  Cas.  439 ;  Barrow  v.  Isaacs, 
1891, 1  Q.  B.  417.'  Under  22  <&  23  Vict.  c.  35,  ss.  4-9,  Courts  of 
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Equity  had  power  to  grant  relief  in  certain  cases  of  forfeiture  for  omis- 
sion to  insure  against  fire.  That  power  was  extended  to  Courts  of 
Common  Law  by  the  Common  Law  Procedure  Act,  1860  (23  &  24 
Vict.  c.  126),  8.  2.  These  enactments  are  repealed  by  this  Act  (see 
subs.  7  of  this  8.) ;  but  by  subs.  8  the  relief  against  forfeiture  for  non- 
payment of  rent,  which  extends  to  an  under-lessee  (Doe  v.  Byron,  1 
Com.  B.  623),  is  left  untouched.  As  to  this  relief  at  common  law,  see 
the  C.  L.  P.  Act,  1852,  15  &  16  Vict.  c.  76,  s.  212,  and  the  C.  L.  P. 
Act,  I860,  23  &  24  Vict.  c.  126,  s.  1. 

The  Act  gives  no  guide  for  estimating  the  penalty  to  be  imposed 
on  the  lessee.  Where  there  has  been  a  breach  of  a  covenant  to  insure, 
but  no  loss,  it  is  difficult  to  say  what  sum  should  be  paid  to  the  land- 
lord. The  probability  is  that  the  only  penalty  will  be  costs:  see 
Quitter  v.  Mapleson,  9  Q.  B.  D.  678. 

(3.)  For  the  purposes  of  this  section  a  lease  includes 
an  original  or  derivative  under-lease,  also  a  grant  at  a 
fee-farm  rent,  or  securing  a  rent  by  condition;  and  a 
lessee  includes  an  original  or  derivative  under-lessee,  and 
the  heirs,  executors,  administrators,  and  assigns  of  a 
lessee,  also  a  grantee  under  such  a  grant  as  aforesaid,  his 
heirs  and  assigns;  and  a  lessor  includes  an  original  or 
derivative  under-lessor,  and  the  heirs,  executors,  adminis- 
trators, and  assigns  of  a  lessor,  also  a  grantor  as  afore- 
said, and  his  heirs  and  assigns. 

See  also  C.  A.,  1892,  s.  5. 

An  under-lessee  has  under  this  s.  no  right  to  relief  against  the 
superior  landlord :  see  Nind  v.  Nineteenth  Century  Building  Society, 
1894,  2  Q.  B.  226— approving  Burt  v.  Gray,  1891,  2  Q.  B.  98 ;  Cress- 
well  v.  Davidson,  W.  NM  1887,  86 ;  56  L.  T.  811.  In  Doe  v.  Byron, 
1  Com.  B.  623  (which  was  not  cited  in  either  of  the  three  last  mentioned 
cases),  it  was  held  that  an  under-lessee  was  a  "  tenant "  within  the 
remedial  clause  against  ejectment  for  non-payment  of  rent,  in  4  Geo. 
2,  c.  28,  s.  4 ;  but  see  now  C.  A.,  1892,  s.  4. 

(4.)  This  section  applies,  although  the  proviso  or  stipu- 
lation under  which  the  right  of  re-entry  or  forfeiture 
accrues  is  inserted  in  the  lease  in  pursuance  of  the  direc- 
tions of  any  Act  of  Parliament. 

(5.)  For  the  purposes  of  this  section  a  lease  limited  to 
continue  as  long  only  as  the  lessee  abstains  from  commit- 
ting a  breach  of  covenant  shall  be  and  take  effect  as  a 
lease  to  continue  for  any  longer  term  for  which  it  could 
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subsist,  but  determinable  by  a  proviso  for  re-entry  on         s- u* 

such  a  breach.  Leases. 

(6.)  This  section  does  not  extend — 

(i.)  To  a  covenant  or  condition  against  the  assigning, 

under-letting,  parting  with  the  possession,  or 

disposing  of  the  land  leased ;  or  to  a  condition 

for  forfeiture  on  the  bankruptcy  of  the  lessee, 

or  on  the  taking  in  execution  of  the  lessee's 

interest;  or 

See  now  C.  A.,  1892,  s.  2  (2),  (3),  as  to  forfeiture  on  bankruptcy  or 
taking  in  execution ;  s.  3  as  to  assignment,  &c. 

As  to  a  condition  against  under-letting,  see  Barrow  v.  Isaacs,  1891, 
1Q.B.  417 ;  as  to  a  condition  for  forfeiture  on  bankruptcy,  see  Ex 
parte  Gould,  Be  Walker,  13  Q.  B.  D.  454.  As  to  the  meaning  of 
u  bankruptcy,"  see  s.  2  (xv.). 

That  a  covenant  or  condition  against  assigning,  &e.,  does  not 
ordinarily  relate  to  dealings  by  sub-lessees,  see  Williamson  v.  William- 
son, 9  Ch.  729 ;  Haywood  v.  Silber,  30  Ch.  D.  404. 

(ii.)  In  case  of  a  mining  lease  to  a  covenant  or  con- 
dition for  allowing  the  lessor  to  have  access  to 
or  inspect  books,  accounts,  records,  weighing 
machines  or  other  things,  or  to  enter  or  inspect 
the  mine  or  the  workings  thereof. 

As  to  the  meaning  of  "  mining  lease,*'  see  s.  2  (xi.). 

(7.)  The  enactments  described  in  Part  L  of  the  second 
Schedule  to  this  Act  are  hereby  repealed. 

The  repeal  by  this  subs,  of  s.  8  of  22  &  23  Vict.  c.  35,  does  away   Protection  of 
with  the  special  relief  given  in  respect  of  insurance  to  a  purchaser  of  a  purchaser  of 
leasehold,  and  places  him  in  the  same  position  as  his  vendor  in  respect  a!^^  for- 
to  relief  generally  against  forfeiture.   The  Court  would  scarcely  enforce   feitnre  for  non- 
a  forfeiture  against  a  purchaser  without  notice,  or  award  damages  or  insurance, 
enforce  a  penalty  against  him,  and  he  thus  appears  practically  in  as 
good  a  position  in  respect  to  insurance  as  under  the  repealed  s.    The 
case  of  Ex  parte  Gorely,  4  De  G.  J.  &  S.  477,  rendered  s.  7  of  the  same 
Act  no  longer  necessary. 

On  a  contract  for  sale  of  the  fee  simple  of  a  house  the  benefit  of  an   Right  of  par- 
insurance  against  fire  does  not  pass  to  the  purchaser  unless  under  £     f^4^. 
express  terms  in  the  contract  (Bayner  v.  Preston,  14  Ch.  D.  297,   policy. 
18  ib.  7),  and  the  risk  of  fire  is  the  purchaser's  risk  from  the  date  of 
the  contract;  but  in  the  case  of  a  leasehold  house  where  the  lease 
contains  a  covenant  to  insure,  the  vendor  is  bound  to  perform  all 
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covenants  up  to  the  time  for  completion,  and  if  the  house  is  burnt  in 
the  meantime  the  money  must  be  applied  in  rebuilding.  On  comple- 
tion, the  purchaser  must  either  take  over  the  old  policy  or  effect  a  new 
policy ;  but  the  landlord  would  be  entitled  to  have  the  money  under 
the  old  policy  applied  in  rebuilding,  in  which  case  the  benefit  of  it 
passes  to  the  purchaser. 

(8.)  This  section  shall  not  affect  the  law  relating  to 
re-entry  or  forfeiture  or  relief  in  case  of  non-payment 
of  rent. 

As  to  forfeiture  and  relief  against  forfeiture  for  non-payment  of  rent, 
see  Woodfall  L.  &  T.  331, 13th  ed. 

This  8.  does  not  affect  the  principle  of  Darlington  v.  Hamilton, 
Kay  550,  that  a  good  title  is  not  shown  to  property  held  by  under- 
lease but  subject,  together  with  other  property,  to  covenants,  with 
right  of  re-entry,  &c,  in  the  head  lease  (see  CressweU  v.  Davidson^ 
W.  N.,  1887,  p.  8G ;  5G  L.  T.  811) ;  nor  the  rule  in  Eodgkinson  v. 
Orotoe,10  Ch.  622,  that  a  proviso  for  re-entry,  except  for  non-payment 
of  rent,  is  not  an  "  usual  or  customary "  clause :  In  re  Anderton  & 
Milner,  45  Ch.  D.  476. 

(9.)  This  section  applies  to  leases  made  either  before 
or  after  the  commencement  of  this  Act,  and  shall  have 
effect  notwithstanding  any  stipulation  to  the  contrary. 
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IV. — Mortgages. 

The  following  is  a  summary  of  the  powers  conferred  on  mortgagors 
and  mortgagees  by  this  Act  and  made  incident  to  their  estates,  unless 
a  contrary  intention  is  expressed,  except  as  to  the  first  two  powers, 
(i.)  and  (ii.),  which  apply  notwithstanding  any  stipulation  to  the 
contrary:— 
A  mortgagor 

(i.)  May  require  the  mortgagee,  not  being  or  not  having  been  in 
possession,  to  transfer  instead  of  reconveying,  and  to  assign 
the  debt :  C.  A.,  s.  15 ; 
(ii.)  May  inspect  and  take  copies  of  title  deeds :  s.  16 ; 
(iii.)  May  redeem   one    mortgage  without   redeeming   any  other : 

s.17; 
(iv.)  May  have  an  order  for  sale  in  an  action  for  redemption  or  sale : 

s.  25; 
(v.)  May  when  in  jK>ssession  make  or  agree  to  make  agricultural 
or  occupation  leases  not  exceeding  twenty-one  years,  and 
building  leases  not  exceeding  ninety-nine  years :  s.  18  (1), 
(17). 
(i.)  and  (iv.)  are  retrospective,  (ii.)  is  not ;  (iii.)  applies  where  the 
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mortgages,  or  one  of  them,  are  or  is  made  after  1881 ;  (v.)  is  not  8. 15. 

retrospective,  except  by  agreement.  

A  mortgagee  under  a  deed  made  after  1881  Mortgages. 

(vi.)  May  when  the  mortgage  money  has  become  due  sell  or  concur 

in  Kiting  :  «.  19  (i.),  20,  21 ;  ZZSZL. 

(viL)  May  insure :  ss.  19  (ii.),  23 ; 

(riiL)  May  appoint  and  remove  a  receiver :  ss.  19  (iii.),  24  ; 
(ix.)  May  give  receipts  for  purchase  and  other  moneys  and  securi- 
ties :  8.  22 ; 
(x.)  May  after  his  power  of  sale  has  become  exercisable  recover 
the  title  deeds,  except  against  persons  having  prior  claims : 
8.21(7); 
(xi.)  May  when  in  possession  exercise  the  like  powers  of  leasing  Mortgagee  in 
or  agreeing  to  lease  as  a  mortgagor  in  possession :  see  (v.)  P088*881011- 
euprd;  s.  18  (2),  (17) ; 
(xiL)  May  when  in  possession  cut  and  sell  timber :  s.  19  (iv.) ; 

A  mortgagee,  whether  the  mortgage  is  before  or  after  1881, 
(xiii.)  May  obtain  an  order  for  sale  in  an  action  for  foreclosure  or 
redemption :  s.  25  (2). 
Of  the  above  (xiii.)  is  retrospective,  (vi.)  to  (x.),  and  (xii.)  are 
not ;  (xi.)  is  not  retrospective  except  by  agreement. 

A  second  or  subsequent  mortgagee,  as  being  a  person  entitled  to 
redeem  (see  s.  2  (vi.)). 
(xiv.)  May  also  exercise  powers  (L)  to  (iv.). 

(xv.)  On  the  death  of  a  sole  mortgagee  dying  after  1881  the  estate  Devolution  of 
(except  copyhold  or  customary  land  to  which  he  has  been  ™£fj*a*e 
admitted)  devolves  on  his  personal  representatives,  notwith-  death, 
standing  any  devise  in  his  will :  s.  30. 

15. — (1.)  Where  a  mortgagor  is  entitled  to  redeem,  Obligation  on 
he  shall,  by  virtue  of  this  Act,  have  power  to  require  the  SJjJJg*8*  to 
mortgagee,  instead  of  re-conveying,  and  on  the  terms  on  instead  of 
which  lie  would  be  bound  to  re-convey,  to  assign  the  re"conTe-vlne- 
mortgage  debt  and  convey  the  mortgaged  property  to 
any  third  person,  as  the  mortgagor   directs;  and  the 
mortgagee  shall,  by  virtue  of  this  Act,  be  bound  to 
assign  and  convey  accordingly. 

This  s.  includes  an  equitable  as  well  as  a  legal  mortgage.    Though   When  transfer 
a  second  mortgage,  or  any  other  equitable  charge,  is  discharged  by  mere  °£  an  writable 
payment  by  the  owner  of  the  equity  of  redemption,  and  no  re-convey-  gary 
ance  is  necessary,  yet  it  is  not  so  discharged  if  paid  by  another  person, 
and  if  so  paid,  a  transfer  can  be  required  under  this  s.  of  an  equitable 
charge  as  well  as  of  a  legal  mortgage.  **/<£  • 

A  tenant  for  life  who  has  obtained  an  order  to  redeem  on  terms  Redemption  by 
which  prevent  interest  and  further  costs  running  up  against  the  re-  tenant  for  life, 
mainderman,  will  be  held  to  those  terms,  and  cannot  under  this  r. 
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ing foreclosure 
action. 


Why  mort- 
gagee in 
possession 
excepted. 


Mortgagor  in- 
cludes second 
mortgagee. 


Decisions 
cancelled. 


Specific  right 
to  transfer. 


require  transfer  to  a  third  person :  Alderson  v.  Elgey,  26  Ch.  D.  567 ; 
and.  the  words  "  the  terms  "  in  the  subs,  mean  "  the  terms  "  generally, 
not  merely  as  to  the  amount  of  money  payments :  see  S.  C.  at  p.  573. 

And  it  has  been  doubted  whether,  in  a  foreclosure  action,  a  transfer, 
under  this  s.,  to  a  party  outside  the  suit  should  be  allowed  (Smithett  v. 
Besketh,  44  Ch.  D.  161) ;  but  the  s.  expressly  gives  the  right  to  have 
a  transfer  made  to  any  third  person,  the  object  being  that  if  the 
subsequent  incumbrancer  could  not  provide  money  to  take  a  transfer 
and  stop  foreclosure  he  might  procure  some  one  else  to  do  so,  otherwise 
the  s.  is  practically  useless. 

For  the  rights,  under  this  s.,  of  successive  incumbrancers  and  the 
mortgagor,  as  between  themselves,  see  C.  A.,  1882,  s.  12,  and  Teevan 
v.  Smith,  20  Ch.  D.  724. 

(2.)  This  section  does  not  apply  in  the  case  of  a  mort- 
gagee being  or  having  been  in  possession. 

The  reason  for  excepting  a  mortgagee  "  being  or  having  been  in 
possession  "  (see  Coote,  Mortg.  720,  5th  ed.,  Be  Prytherch,  42  Ch.  D. 
599 ;  Ball  v.  Beward,  32  ib.  435)  is,  that  once  having  taken  possession 
he  remains  liable  for  all  that  he  might  but  for  his  wilful  default  have 
received,  and  also  liable  in  respect  of  working  minerals  and  other 
matters,  and  remains  liable  after  transfer  for  the  acts  and  defaults  of 
the  transferee.  Having  once  gone  into  possession  he  remains  liable 
though  he  afterwards  gives  up  possession :  see  Re  Prytherch,  ubi  sup. 
(except  in  the  case  of  a  second  or  subsequent  mortgagee,  who  might 
go  into  possession  and  be  ousted  by  a  prior  mortgagee).  Consequently, 
though  the  request  of  the  mortgagor  to  transfer  might  operate  as  a 
release  by  him,  the  liability  to  mesne  incumbrancers  would  still 
continue.  Therefore  it  is  necessary  to  exclude  a  mortgagee  "  having 
been  in  possession." 

(3.)  This  section  applies  to  mortgages  made  either 
before  or  after  the  commencement  of  this  Act,  and  shall 
have  effect  notwithstanding  any  stipulation  to  the  con- 
trary. 

In  applying  this  and  the  two  following  as.  it  must  be  remembered 
that  mortgagor  includes  any  person  deriving  title  under  the  original 
mortgagor  or  entitled  to  redeem :  s.  2  (vi.) ;  Teevan  v.  Smith,  20 
Ch.  D.  724,  730. 

The  decisions  cancelled  by  this  8.  are  Dunstan  v.  Patterson,  2  Ph. 
345 ;  Colyer  v.  Colyer,  3  De  G.  J.  &  S.  676,  693 ;  and  others  referred 
to  in  Fisher,  Mortg.  962  (c),  4th  ed. ;  and  Coote,  Mortg.  802  (?), 
5  th  ed. 

This  s.  appears  to  give  a  specific  right  to  have  a  transfer  to  a 
nominee,  and  therefore  no  other  person  besides  the  mortgagee  who  is 
required  to  transfer  need  be  a  defendant    The  nominee  takes  the  risk 
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of  settling  the  account  of  what  is  due.    If  other  mortgagees  prior  to  SS.  15, 16, 17. 

the  plaintiff  are  required  to  be  defendants  an  offer  must  be  made  to  

redeem  them  also/  and  then  the  principal  objeot  of  the  enactment,     MoBTQAQES" 
namely,  to  buy  out  a  mortgagee  who  insists  on  foreclosure  or  sale,  is 
not  attained. 

The  effect  of  this  s.  taken  with  s.  12  of  the  C.  A.,  1882,  seems  to  be  Effect  on 
to  put  an  end  to  the  old  rule  that  a  puisne  incumbrancer,  though  J^e^ption 
entitled  to  redeem  those  above  him,  cannot  do  so  without  foreclosing  ani^ 
those  below  him:  see  Ramsbottom  v.  Wallis,  5  L.  J.  N.  S.  Ch.  92; 
Rhodes  v.  Buckland,  16  Beav.  212 ;  Teevan  v.  Smith,  20  Ch.  D.  724, 
729;  Fisher  on  Mortgages,  4th  ed.,  715;  and  to  deprive  a  first  mort- 
gagee of  his  right  to  retain  his  security  unless  the  estate  is  to  be 
entirely  cleared  of  its  incumbrances  from  first  to  last. 

The  mode  of  enforcing  the  right  given  by  this  s.  will  be  (1)  by  an  How  rights 
action  to  redeem,  in  which  the  mortgagee  will  be  directed  to  transfer  un<?er  *J"8  •• 
instead  of  re-conveying,  and  on  refusal  there  will  be  the  same  remedy 
as  on  refusal  to  re-convey :  see  Everitt  v.  Automatic  Weighing  Machine 
Co.,  1892, 3  Ch.  506 ;  (2)  in  case  of  a  sale,  by  payment  of  the  amount 
of  the  incumbrance  into  Court  under  s.  5,  when  on  refusal  to  transfer 
a  vesting  order  can  be  made  under  that  s.    This  s.  is  retrospective.         Retrospective. 

Though  a  first  mortgagee  may  transfer  he  must  not  join  in  convey-   First  mort- 
ing,  so  as  to  defeat  a  second  mortgage  of  which  he  has  notice,  otherwise  **&*  ■?"* 
he  will  be  liable  to  the  second  mortgagee  to  the  extent  of  the  balauce  ^conTmort? 
of  the  purchase-money :    West  London  Commercial  B.  v.  Reliance  gagee. 
Bxtfld.  Soc.,  27  Ch.  D.  187,  29  ib.  954. 

16. — (1.)  A  mortgagor,  as  long  as  his  right  to  redeem  power  for 
subsists,  shall,  by  virtue  of  this  Act,  be  entitled  from  JEjJffi0 
time  to  time,  at  reasonable  times,  on  his  request,  and  at  deeds. 
his  own  cost,  and  on  payment  of  the  mortgagee's  costs 
and  expenses  in  this  behalf,  to  inspect  and  make  copies 
or  abstracts  of  or  extracts  from  the  documents  of  title 
relating  to  the  mortgaged  property  in  the  custody  or 
power  of  the  mortgagee. 

(2.)  This  section  applies  only  to  mortgages  made  after 
the  commencement  of  this  Act,  and  shall  have  effect 
notwithstanding  any  stipulation  to  the  contrary. 

See- first  n.  to  s.  15  (3). 

17. — (1.)  A  mortgagor  seeking  to  redeem  any  one  Restriction  on 
mortgage,  shall,  by  virtue  of  this  Act,  be  entitled  to  do  1^™^^. 
so,  without  paying  any  money  due  under  any  separate 
mortgage  made  by  him,  or  by  any  person  through  whom 
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he  claims,  on  property  other  than  that  comprised  in  the 
mortgage  which  he  seeks  to  redeem. 

(2.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  mortgage  deeds 
or  one  of  them. 

(3.)  This  section  applies  only  where  the  mortgages  or 
one  of  them  are  or  is  made  after  the  commencement  of 
this  Act. 


Cases  affected. 


Equity  of 

redemption 

altered. 


How  consolida- 
tion may  still 
arise. 
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As  to  the  decisions  affected  by  this  s.,  see  Coote,  Mortg.  ch.  68, 
5th  ed. ;  Minter  v.  Carr,  1894,  2  Ch.  321  (on  Appeal,  1894,  3  Ch. 
498) ;  Pledge  v.  Carr,  1894,  2  Ch.  328  (on  Appeal,  1895, 1  Ch.  51). 

The  words  "  seeking  to  redeem  "  are  general,  and  apply  to  the  case 
of  a  mortgagor  or  subsequent  incumbrancer  giving  notice  to  pay  off 
as  well  as  to  the  case  of  a  redemption  suit,  or  of  a  payment  under  an 
order  in  a  foreclosure  suit.  Thus  in  the  absence  of  agreement  to  the 
contrary,  an  equity  of  redemption  arises  in  the  mortgagor  free  from  the 
right  to  consolidate.  He  is  put  in  the  same  position  as  if  he  were 
another  mortgagor,  consequently  the  surplus  proceeds  of  a  sale  (s.  21 
(3)  )  under  one  security  cannot  be  applied  to  make  good  the  deficiency 
of  another  security. 

Under  this  s.  consolidation  of  mortgages  can  only  arise  by  express 
contract.  It  does  not  in  terms  repeal  any  previously  existing  rule  of 
law,  but  it  confers  on  the  mortgagor  a  right  in  opposition  to  a  previously 
existing  rule,  and  at  the  same  time  permits  him  to  waive  that  right  by 
contract.  The  result,  it  is  conceived,  is  to  substitute  consolidation  by 
contract  of  the  parties  in  place  of  consolidation  by  rules  of  equity,  so 
that  where  a  contract  is  not  effectual  the  right  to  consolidate  does  not 
arise.  The  contract  in  effect  gives,  in  certain  cases,  a  further  charge 
on  other  property,  and  is  effectual  only  where  the  further  charge  would 
be  effectual.  Thus  if  A.  purchase  the  equity  of  redemption  of  two 
estates,  each  from  a  different  vendor,  each  estate  being  mortgaged  to 
the  same  mortgagee,  neither  vendor  was  ever  in  a  position  to  give  a 
further  charge  on  the  other  estate  to  his  mortgagee,  and  there  can  be 
no  consolidation  of  the  two  mortgages. 

The  costs  of  an  action  to  foreclose  two  estates  separately  mortgaged 
to  the  same  mortgagee  by  the  same  mortgagor  to  secure  separate 
sums,  must  be  apportioned  rateably  between  the  two  properties :  De 
Caux  v.  Skipper,  31  Ch.  D.  635,  overruling  Clapham  v.  Andrews, 
27  Ch.  D.  679. 

The  effect  of  subs.  3  is  to  reserve  to  a  mortgage  made  before  the 
commencement  of  the  Act  its  old  right  in  equity  to  become  consoli- 
dated with  another  mortgage,  also  made  before  the  commencement  of 
the  Act. 

In  ordinary  cases  the  mortgagee  will  be  content  to  rely  on  the 
one  security  taken  by  him  as  being  sufficient,  and  will  not  reserve  the 
right  to  consolidate.    In  special  cases,  as  loans  to  builders,  where  it  is 
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intended  to  make  numerous  advances,  the  right  to  consolidate  will  be      SS.  17, 18. 

reserved.    Where  the  contract  is  for  a  single  loan  on  specific  property,  

there  can  be  no  more  obligation  on  the  solicitor  of  the  lender  to  obtain  RTQAGES' 

a  further  charge  on  other  property  contingent  merely  on  its  becoming 
vested  in  his  client  as  mortgagee,  than  to  take  a  charge  on  all  other 
present  and  future  property  of  the  mortgagor. 

Leases.  Leases. 

18. — (1.)  A  mortgagor  of  land  while  in  possession  Leasing  powers 

shall,  as  against  every  incumbrancer,  have,  by  virtue  of  and°of  mort-r 

this  Act,  power  to  make  from  time  to  time  any  such  g**"** in 

lease  of  the  mortgaged  land,  or  any  part  thereof,  as  is  in  poMeMlon- 
this  section  described  and  authorized. 

It  would  seem  that  the  lease  may  operate  to  confer  rights  of  light, 
&&,  over  adjoining  land,  at  least  so  far  as  the  law  gives  a  right  of  light 
to  a  lessee :  Wilson  v.  Queen's  Club,  1891,  3  Ch.  522. 

(2.)  A  mortgagee  of  laud  while  in  possession  shall,  as 
against  all  prior  incumbrancers,  if  any,  and  as  against 
the  mortgagor,  have,  by  virtue  of  this  Act,  power  to 
make  from  time  to  time  any  such  lease  as  aforesaid. 

The  prior  incumbrancers  mentioned  in  this  subs,  are  those  becoming 
such  after  the  commencement  of  the  Act,  but  by  agreement  incum- 
brancers who  became  such  previously  may  be  included  (see  subs.  16). 

(3.)  The  leases  which  this  section  authorizes  are — 
(i.)  An  agricultural  or  occupation  lease  for  any  term 

not  exceeding  twenty-one  years ;  and 
(ii.)  A  building   lease   for   any  term  not  exceeding 

ninety-nine  years. 

See  definition  of  building  lease,  s.  2  (x.). 

A  mining  lease  is  not  authorized  by  this  s.,  as  it  involves  an  abstrac-  As  to  mining 
tion  of  part  of  the  security,  but  it  can  be  brought  within  this  s.  by  lease, 
agreement :  see  subs.  14. 

(4.)  Every  person  making  a  lease  under  this  section 
may  execute  and  do  all  assurances  and  things  necessary 
or  proper  in  that  behalf. 

(5.)  Every  such  lease  shall  be  made  to  take  effect  in 
possession  not  later  than  twelve  months  after  its  date. 

A  grant  of  a  new  lease  to  the  lessee  in  possession  under  an  existing  What  is  a 

lease  in 
possession. 


Mortgages. 
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S.  18.  lease  operates  as  a  surrender  in  law  of  the  existing  lease,  and  is  there- 

fore (if  no  underlease  be  subsisting)  a  lease  in  possession :  Sugd.  on 
Pow.  p.  777,  8th  ed. ;    Farwell  on  Pow.  2nd  ed.  p.  616 ;  and  see 

Leases.  WaUis  v.  Hands,  1893, 2  Ch.  75.  Whether  this  will  be  so  if  an  under- 
lease is  subsisting  seems  doubtful :  see  21  Geo.  2,  c.  28,  s.  6  ;  Ecclesias- 
tical Commissioners  v.  Treemer,  1893,  1  Ch.  166 ;  Farwell  on  Pow. 
2nd  ed.  p.  617.  Having  regard  to  the  latter  part  of  the  s.  last 
mentioned,  the  condition  of  re-entry  required  by  sub-s.  7  of  this  s. 
would  not  be  effective,  where  the  new  lease  is  at  a  higher  rent. 
But  if  the  existing  lease  was  granted  before  the  mortgage  or  granted 
after  the  mortgage  under  this  8.,  the  mortgagor  has  not  the  legal 
reversion,  and  the  concurrence  of  the  mortgagee  to  accept  the 
surrender  seems  necessary.  In  this  respect  the  surrender  of  a 
lease  of  mortgaged  property  stands  on  a  different  footing  from  the 
surrender  of  a  lease  of  settled  land.  A  tenant  for  life,  equitable 
as  well  as  legal,  of  settled  land,  has  a  statutory  power  to  accept  a 
surrender :  see  S.  L.  A.,  1882,  s.  13  and  n.  It  may  be  said  that, 
the  mortgagor  having  power  to  grant  a  legal  term,  that  term  when 
granted  necessarily  operates  as  a  surrender  and  merger  of  the 
term  of  the  existing  lease,  but  the  power  to  grant  seems  to  depend 
on  the  power  to  take  a  surrender.  If  there  is  no  power  to  take  a 
surrender,  s.  25  (4)  of  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
seems  to  prevent  legal  merger,  so  that  the  new  lease  would  not  be  a 
lease  in  possession  even  as  regards  the  legal  estate.  It  seems  right 
that  a  lease  should  not  be  surrendered  without  the  concurrence  of  the 
mortgagee. 

(6.)  Every  such  lease  shall  reserve  the  best  rent  that 
can  reasonably  be  obtained,  regard  being  bad  to  the 
circumstances  of  the  case,  but  without  any  fine  being 
taken. 

(7.)  Every  such  lease  shall  contain  a  covenant  by  the 
lessee  for  payment  of  the  rent,  and  a  condition  of  re- 
entry on  the  rent  not  being  paid  within  a  time  therein 
specified  not  exceeding  thirty  days. 

(8.)  A  counterpart  of  every  such  lease  shall  be  executed 
by  the  lessee  and  delivered  to  the  lessor,  of  which  execu- 
tion and  delivery  the  execution  of  the  lease  by  the  lessor 
shall,  in  favour  of  the  lessee  and  all  persons  deriving 
title  under  him,  bd  sufficient  evidence. 

(9.)  Every  6uch  building  lease  shall  be  made  in  con- 
sideration of  the  lessee,  or  some  person  by  whose  direc- 
tion the  lease  is  granted,  having  erected,  or  agreeing  to 
erect  within  not  more  than  five  years  from  the  date  of 
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the  lease,  buildings,  new  or  additional,  or  having  im-         s.  is. 
proved  or  repaired  buildings,  or  agreeing  to  improve  or    mortgages. 
repair  buildings  within  that  time,  or  having  executed,  or 
agreeing  to  execute  within  that  time,  on  the  land  leased, 
an  improvement  for   or  in   connection   with  building 
purposes. 

Compare  S.  L.  A.,  1882,  s.  8,  &  Re  Chawner's  8.E.,  1892, 2  Ch.  192 ; 
Re  DanieWs  S.E.t  1894,  3  Ch.  503. 

(10.)  In  any  such  building  lease  a  peppercorn  rent,  or 
a  nominal  or  other  rent  less  than  the  rent  ultimately 
payable,  may  be  made  payable  for  the  first  five  years,  or 
any  less  part  of  the  term. 

(11.)  In  case  of  a  lease  by  the  mortgagor,  he  shall, 
within  one  month  after  making  the  lease,  deliver  to  the 
mortgagee,  or,  where  there  are  more  than  one,  to  the 
mortgagee  first  in  priority,  a  counterpart  of  the  lease 
duly  executed  by  the  lessee ;  but  the  lessee  shall  not  be 
concerned  to  see  that  this  provision  is  complied  with. 

The  penalty  for  omitting  to  deliver  the  counterpart  is  that  the 
power  of  sale  becomes  exercisable  (see  s.  20  (iii.) ).  The  validity  of 
the  lease  is  not  affected. 

(12.)  A  contract  to  make  or  accept  a  lease  under  this 
section  may  be  enforced  by  or  against  every  person  on 
whom  the  lease  if  granted  would  be  binding. 

(13.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  by  the  mortgagor  and 
mortgagee  in  the  mortgage  deed,  or  otherwise  in  writing, 
and  shall  have  effect  subject  to  the  terms  of  the  mort- 
gage deed  or  of  any  such  writing  and  to  the  provisions 
therein  contained. 

A  contrary  intention  (if  any)  will  be  expressed  by  the  mortgagor 
and  mortgagee  in  the  mortgage  deed,  whether  the  mortgagee  executes 
or  not.  The  mere  acceptance  by  him  of  the  security  binds  him,  as  in 
the  ordinary  case  of  an  agreement  not  to  call  in  the  principal  money  for 
a  fixed  term,  or  for  reduction  of  interest. 

(14.)  Nothing  in  this  Act  shall  prevent  the  mortgage 
deed  from  reserving  to  or  conferring  on  the  mortgagor  or 
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s.  18.  the  mortgagee,  or  both,  any  further  or  other  powers  of 
Mortgages,  leasing  or  having  reference  to  leasing;  and  any  farther 
■ —  or  other  powers  so  reserved  or  conferred  shall  be  exer- 
cisable, as  far  as  may  be,  as  if  they  were  conferred  by 
this  Act,  and  with  all  the  like  incidents,  effects,  and 
consequences,  unless  a  contrary  intention  is  expressed  in 
the  mortgage  deed. 

This  subs,  enables  special  provisions  to  be  made  as  to  leasing,  and 
leases  made  in  accordance  with  such  provisions  will  be  in  the  same 
position  as  leases  authorized  by  this  s. 

(15.)  Nothing  in  this  Act  shall  be  construed  to  enable 
a  mortgagor  or  mortgagee  to  make  a  lease  for  any  longer 
term  or  on  any  other  conditions  than  such  as  could  have 
been  granted  or  imposed  by  the  mortgagor,  with  the 
concurrence  of  all  the  incumbrancers,  if  this  Act  had  not 
been  passed. 

(16.)  This  section  applies  only  in  case  of  a  mortgage 
made  after  the  commencement  of  this  Act ;  but  the  pro- 
visions thereof,  or  any  of  them,  may,  by  agreement  in 
writing  made  after  the  commencement  of  this  Act,  between 
mortgagor  and  mortgagee,  be  applied  to  a  mortgage  made 
before  the  commencement  of  this  Act,  so,  nevertheless, 
that  any  such  agreement  shall  not  prejudicially  affect 
any  right  or  interest  of  any  mortgagee  not  joining  in  or 
adopting  the  agreement. 

This  subs,  enables  the  provisions  of  this  s.  to  be  applied  in  case  of 

mortgages  made  before  1881. 
Mortgage  after       Under  an  agreement  made  before  this  Act  to  execute  a  mortgage 
the  Act  under    containing  a  power  of  sale  and  all  usual  clauses,  the  mortgagee  is  not 
ngreemen  .         entitled  to  have  the  operation  of  this  s.  excluded :  Nugent  <fc  Biley** 

Contract,  W.  N.,  1883, 147 ;  49  L.  T.  132. 

(17.)  The  provisions  of  this  section  referring  to  a  lease 
shall  be  construed  to  extend  and  apply,  as  far  as  circum- 
stances admit,  to  any  letting,  and  to  an  agreement, 
whether  in  writing  or  not,  for  leasing  or  letting. 

Subs.  17,  extending  the  provisions  of  this  s.  to  agreements,  whether 
in  writing  or  not,  for  leasing  or  letting,  must  be  read  in  connection 
with  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  ss.  1,  2,  and  with  8  &  9 
Vict.  c.  106,  s.  3,  by  the  combined  operation  of  which  enactments  a 
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lease  for  three  years  or  less  may  be  in  writing  or  parol,  but  a  lease  for  S.  18. 

more  than  three  years  must  be  by  deed :  see  Woodfall,  L.  &  T.  127,  

13th  ed.  Mortgages. 

The  effect  of  the  words  "  so  far  as  circumstances  admit,"  is  that        Leases. 
subss.  7  aud  8  as  to  covenant,  condition  of  re-entry,  and  counterpart   pftrol  aeree. 
do  not  apply  to  a  parol  agreement,  and  subs.  7  as  to  covenant  does  not   ment. 
apply  to  an  agreement  in  writing,  except  that  there  ought  to  be  the 
nearest  approach  to  a  covenant,  namely  an  agreement  to  pay  rent. 

This  8.  removes  serious  difficulties  in  granting  leases  of  mortgaged 
property :  see  Woodfall,  L.  &  T.  50,  et  seq.t  13th  ed. 

Power  is  given  to  the  person  in  possession,  whether  owner  or  in-    Effect  of  leases 
cumbrancer,  to  grant,  or  contract  to  grant  (subs,  12),  leases  of  the   under  thl8  8 
kind  specified  in  subs.  3,  conformable  to  the  other  provisions  of  this  s. 
These  leases  will  be  binding  on  all  other  persons  interested,  and  will 
confer  a  valid  legal  term,  leaving  a  legal  reversion  in  the  mortgagee, 
assuming  the  mortgage  passed  the  legal  estate  to  him.    The  rent  and 
the  benefit  of  the  lessee's  covenants  (see  s.  10)  will  become  annexed  to 
the  actual  legal  reversion,  and  thus  the  owner  and  incumbrancers  will 
be  in  the  same  position  as  if  they  had  all  joined  in  granting  the  lease 
(see  Greenatvay  v.  Hart,  14  C.  B.  340).    The  actual  legal  reversioner   Right  of 
will  have  the  same  remedies  as  to  recovery  of  rent,  suing  on  covenants,  reversioner, 
and  re-entry  for  condition  broken,  and  be  in  the  same  position  as  if  he 
had  granted  the  term,  and  will  be  entitled  to  the  counterpart  under 
subs.  8  or  11  as  the  case  may  be.    The  lessee  will  also,  to  the  extent 
of  covenants  or  provisions  in  his  favour  authorized  by  law  (see  Wilson 
v.  Queen's  Club,  1891,  3  Ch.  522),  or  (see  sub*.  14)  by  the  mortgage 
deed,  have  the  same  rights  against  the  actual  reversioner  and  persons 
claiming  under  him  as  if  he  had  made  or  joined  in  making  the  lease 
(see  s.  11). 

If  the  mortgagor's  power  to  lease  given  by  this  8.  is  excluded,  then   Effect  of 
under  a  lease  made  by  the  mortgagor  after  the  mortgage  the  mortgagee  excluding 
has  no  reversion,  the  covenants  by  the  lessee  are  covenants  in  gross,  °p  18 
and  cannot  be  sued  upon  by  the  mortgagee  if  he  forecloses  or  takes 
possession,  nor  by  a  purchaser  from  him  if  he  sells,  unless  the  mort- 
gagor joins  in  conveying :  see  CuthberUon  v.  Irving,  6  H.  &  N.  135 ; 
Morton  v.  Woods,  L.  R.  3  Q.  B.  658,  4  ib.  293.    The  only  remedy  of 
the  mortgagee  when  he  takes  possession  is  to  eject  the  lessee.    This  in 
most  cases  is  not  desired,  and  is  an  inadequate  remedy,  especially  in 
the  case  of  house  property,  where  an  essential  part  of  the  value  of  the 
reversion  consists  in  an  available  remedy  against  the  tenant  on  the 
covenants  to  paint,  repair,  deliver  up  in  repair,  &c.    In  the  case  of 
agricultural  land  also,  the  covenants  may  be  of  importance  if  only  to 
give  the  right  to  an  injunction.    Also  if  the  operation  of  the  Act  be 
excluded,  acceptance  of  rent  by  the  mortgagee,  or  by  a  purchaser  from 
him,  will  constitute  the  lessee  simply  tenant  from  year  to  year  at 
Common  Law,  without  reference  to  the  terms  of  the  lease,  unless  a 
special  agreement  be  previously  made  (Woodfall,  L.  &  T.  53,  13th 
ed. ;  Corbett  v.  Plowden,  25  Ch.  D.  678),  and  in  the  case  of  agricultural 
land,  will  bring  into  operation  the  Agricultural  Holdings  Act,  1883, 
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SS.  18, 19. 


Mortgages. 


Leases. 


Agricultural 
Holdings  Act. 


which  renders  necessary  a  year's  notice  expiring  with  a  year  of  tenancy ; 
and  in  the  case  of  such  land  as  to  a  mortgagee's  rights  against  a  person 
occupying  under  a  contract  of  tenancy  not  binding  on  the  mortgagee, 
see  Tenants  Compensation  Act,  1890,  53  &  54  Vict.  c.  57,  s.  2.  On 
the  other  hand,  if  the  lease  be  made  under  this  s.  the  mortgagee  on 
taking  possession  has  his  remedy  for  rent  on  the  covenants  (Municipal, 
<fec.,  Building  Soc.  v.  Smith,  22  Q.  B.  D.  70),  and  is  not  affected  by 
any  collateral  agreement  between  the  mortgagor  and  the  lessee. 

If  any  restriction  is  to  be  placed  on  the  power  of  the  mortgagor  to 
lease  under  this  s.,  it  should  at  most  extend  to  prevent  him  from  grant- 
ing leases  either  without  certain  desired  restrictions  or  without  the 
consent  in  writing  of  the  mortgagee.  The  mortgagor  must  generally, 
to  make  his  property  available,  grant  leases  of  some  kind,  and  it  is  not 
advisable  to  compel  him  to  lease  as  equitable  owner  only. 

A  sum  due  for  compensation  under  the  Agricultural  Holdings  Act, 
1883  (46  &  47  Vict.  c.  61),  in  respect  of  a  lease  granted  by  a  mortgagor 
under  this  s.  would  not,  it  is  conceived,  be  recoverable  personally 
against  the  mortgagee,  but  would  be  only  a  charge  on  the  holding  as 
against  him  (s.  31),  he  being  a  landlord  entitled  to  receive  rents  and 
profits  in  a  "  character  otherwise  than  for  his  own  benefit." 


Safe;  Insur- 
ance;  Receiver ;  Sale;  Insurance;  Receiver;  Timber. 

Timber. 
Sale  should  be        A  conveyance  by  a  mortgagee  selling  under  the  following  power 
eipressed  to  be   should,  as  is  customary  in  the  case  of  powers  given  by  deed,  expressly 
under  this  Act.   refer  ^Q  ^e  p0wer>    This,  however,  is  only  necessary  for  the  purpose 

of  obtaining  the  benefit  of  s.  21  (2),  which  (following  Lord  Cran worth's 
Act,  s.  13)  only  exempts  a  purchaser  from  the  consequences  of  an 
irregularity  when  the  sale  is  in  professed  exercise  of  the  power  of  sale 
conferred  by  this  Act. 
This  s.  only  applies  to  mortgages  by  deed :  subs.  1. 
Where  several  mortgagees  claim  under  one  mortgage,  though  in 
distinct  sums,  it  is  conceived  that  all  must  join  in  the  exercise  of  the 
powers  con  i  erred  on  a  mortgagee  by  this  Act :  see  s.  2  (vL),  where 
"  mortgage  money  M  means  money,  i.e.  the  whole  money  secured  by 
the  mortgage,  and  "mortgagee"  (which  includes  the  plural)  must 
necessarily  have  a  corresponding  meaning ;  and  see  Blaker  v.  Herts  & 
Essex  Waterworks  Co.,  41  Ch.  D.  399 ;  but  in  mortgages  of  that  kind, 
and  in  all  other  special  cases,  express  provision  should  be  made  as  to 
who  is  to  exercise  the  powers  (see,  for  this  purpose,  subss.  2  and  3 
of  s.  19). 

Powers  in-  19. — (1.)  A  mortgagee,  where  the  mortgage  is  made 

ntotoZsTrf*    h7  deed>  8ha11'  by  virtUe  °f  thi8  Act>  haVG   the  following 

mortgagee.        powers,  to  the  like  extent  as  if  they  had  been  in  terms 

conferred    by    the    mortgage    deed,    but    not    further 
(namely) : 


Mortgage 
should  be  by 
deed. 

Several  mort- 
gagees for 
separate  sums. 
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(i.)  A  power,  when  the  mortgage  money  has  become        s.  19. 

due,  to  sell,  or  to  concur  with  any  other  person    Mo^7OB8> 

in  selling,  the  mortgaged  property,  or  any  part        

thereof,  either  subject  to  prior  charges  or  not,  anoe \  !BeoeSer; 
and  either  together  or  in  lots,  by  public  auction  Timber. 
or  by  private  contract,  subject  to  such  conditions 
respecting  title,  or  evidence  of  title,  or  other 
matter,  as  he  (the  mortgagee)  thinks  fit,  with 
power  to  vary  any  contract  for  sale,  and  to  buy 
in  at  an  auction,  or  to  rescind  any  contract  for 
sale,  and  to  re-sell,  without  being  answerable 
for  any  loss  occasioned  thereby ;  and 

As  to  the  exercise  of  the  power  of  sale  conferred  by  this  s.,  the  con- 
veyance and  the  application  of  the  sale  money,  see  ss.  20, 21,  and  as  to 
the  power  of  a  mortgagee  to  give  receipts  for  the  sale  or  other  money  or 
securities  comprised  in  the  mortgage,  see  s.  22. 

As  to  the  duty  of  mortgagees  where  the  mortgaged  estate  is  sold  Mortgaged 
with  other  property,  see  the  analogous  case  of  the  sale  of  trust  property,  «*tate  sold 
note  to  T.  A.,  e.  13.  £J$" 

The  statutory  form  in  the  Bills  of  Sale  Act,  1882,  does  not  incor- 
porate the  power  of  sale  given  by  this  Act:  Calvert  ▼.  Thomas,  19  Q.   ?ll^  °g  *|ale 
B.  D.  204 ;  nor  does  the  power  of  sale  apply  in  the  case  of  several 
debentures  given  by  a  joint  stock  company,  see  Blaker  v.  Herts,  <fec.,  and  ^jjJjjJL 
Waterworks  Co.,  41  Ch.  D.  399 ;  and  as  to  a  mortgage  to  a  building  society  mort- 
society  in  the  ordinary  form,  see  Be  Thompson  &  Holt,  44  Ch.  D.  492.   gages. 

The  words  in  subs.  1  "  or  any  part  thereof  do  not  authorize  a  sale  Trade  fixtures, 
of  trade  machinery  separately  from  the  land :  Be  Yates,  Batcheldor  v. 
Totes,  38  Ch.  D.  112.  It  would  seem  to  follow  that  mines  could  not 
be  sold  separately  from  surface  (Buckley  v.  Howell,  29  Beav.  546 ;  but 
see  T.  A.,  s.  44,  infra,  and  note  thereon),  nor  an  easement  granted 
(DayreU  v.  Hoare,  12  A.  &  E.  356). 

(ii.)  A  power,  at  any  time  after  the  date  of  the  mort- 
gage deed,  to  insure  and  keep  insured  against 
v  loss  or  damage  by  fire  any  building,  or  any 
effects  or  property  of  an  insurable  nature, 
whether  affixed  to  the  freehold  or  not,  being  or 
forming  part  of  the  mortgaged  property,  and 
the  premiums  paid  for  any  such  insurance  shall 
be  a  charge  on  the  mortgaged  property,  in 
addition  to  the  mortgage  money,  and  with  the 
same  priority,  and  with  interest  at  the  same 
rate,  as  the  mortgage  money ;  and 

f  2 
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S.  19. 
Mortgages. 


Sale;  Insur- 
ance; Receiver; 
Timber. 

When  mort- 
gagee may 
insure 


Proceeds  of 
timber. 


Under  this  subs,  the  mortgagee  will  be  justified  in  insuring,  unless 
the  mortgagor  shews  by  delivering  receipt  for  premium,  or  otherwise, 
that  a  proper  insurance  is  maintained. 

As  to  the  amount  and  application  of  the  insurance  money  and  the 
cases  in  which  the  mortgagee  is  not  by  this  Act  authorized  to  insure, 
see  s.  23. 

As  to  the  law  before  the  Act,  see  Dobson  v.  Land,  8  Ha.  216,  and 
23  &  24  Vict.  c.  145,  s.  11  (2). 

(iii.)  A  power,  when  the  mortgage  money  has  become 
due,  to  appoint  a  receiver  of  the  income  of  the 
mortgaged  property,  or  of  any  part  thereof; 
and 

As  to  the  appointment,  powers,  &c,  of  a  receiver,  see  s.  24. 

(iv.)  A  power,  while  the  mortgagee  is  in  possession,  to 
cut  and  sell  timber  and  other  trees  ripe  for 
catting,  and  not  planted  or  left  standing  for 
shelter  or  ornament,  or  to  contract  for  any  such 
cutting  and  sale,  to  be  completed  within  any 
time  not  exceeding  twelve  months  from  the 
making  of  the  contract. 

On  this  subs.,  see  Batcheldor  v.  Yates,  38  Ch.  D.  112,  at  pp.  117, 129. 

It  is  conceived  that  proceeds  of  the  sale  of  timber  will  be  rents  and 
profits,  and  need  not  be  treated  as  at  once  applied  (like  proceeds  of 
sale  of  the  inheritance,  see  Thompson  v.  tiudson,  10  Eq.  497)  in  dis- 
charge of  interest  and  costs,  and  then  of  principal,  on  taking  the 
account  against  the  mortgagee.  As  to  the  mode  of  taking  such  account, 
see  Union  Bank  of  London  v.  Ingram,  16  Ch.  D.  53. 

(2.)  The  provisions  of  this  Act  relating  to  the  fore- 
going powers,  comprised  either  in  this  section,  or  in  any 
subsequent  section  regulating  the  exercise  of  those 
powers,  may  be  varied  or  extended  by  the  mortgage  deed, 
and,  as  so  varied  or  extended,  shall,  as  far  as  may  be, 
operate  in  the  like  manner  and  with  all  the  like  incidents, 
effects,  and  consequences,  as  if  such  variations  or  exten- 
sions were  contained  in  this  Act. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  mortgage  deed,  and 
shall  have  effect  subject  to  the  terms  of  the  mortgage 
deed  and  to  the  provisions  therein  contained. 
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(4.)  This  section  applies  only  where  the  mortgage     ss.  19,20. 
deed  is  executed  after  the  commencement  of  this  Act.         mortgages. 

This  b.  replaces  Part  II.  of.  Lord  Cranworth's  Act,  23  &  24  Vict,     sde;  Insw- 
c  145,  which   is  repealed  (see  second   schedule  to  this  Act,  Part  ance;  Receiver; 
IIL),  and  gives  the  more  complete  and  extensive  powers  now  usually         Timber. 
inserted  in  mortgage  deeds.     Lord  Cranworth's  Act  only  applied  to   p°wers  more 
hereditaments.    This  s.  applies  to  "  property  "  generally,  which  word   ?*  ^^  q^^ 
includes  all  real  and  personal  estate,  choses  in  action,  and  every  right  worth's  Act. 
or  interest  which  is  capable  of  being  mortgaged :  see  s.  2  (1). 

The  mortgage  deed  may  extend  or  restrict  the  powers  given  by  this 
Act,  and  the  extended  or  restricted  powers  have  effect  under  subs.  2, 
as  if  conferred  by  this  Act. 

20. — A  mortgagee  shall  not  exercise  the  power  of  sale  Regulation 
conferred  by  this  Act  unless  and  until —  p0w"of  sale. 

(i.)  Notice  requiring  payment  of  the  mortgage  money 
has  been  served  on  the  mortgagor  or  one  of 
several  mortgagors,  and  default  has  been  made 
in  payment  of  the  mortgage  money,  or  of  part 
thereof,  for  three  months  after  such  service ;  or 

As  to  giving  notice,  see  s.  67.  Notice. 

Where  a  first  mortgage  contained  a  power  of  sale  with  a  proviso  that  How  and  to 
the  power  should  not  be  exercised  without  giving  notice  to  the  mort-  whom  to  be 
gagor  or  his  assigns,  the  mortgagee  having  received  notice  of  a  second  ™ 
mortgage  was  held  liable  in  damages  to  the  second  mortgagee  for  not 
giving  him  notice  beforo  selling  (Hoole  v.  Smith,  17  Ch.  D.  434),  and 
notice  to  the  mortgagor  alone  was  held  insufficient,  but  it  was  not 
decided  whether  notice  to  the  second  mortgagee  alone  would  have  been 
sufficient.  It  is  conceived  that  the  mortgagor  is  not  entitled  to  burden 
his  mortgagee  with  more  than  one  notice,  at  least  where  it  is  to  be 
given  to  the  mortgagor  or  his  assigns.  As  "  mortgagor  "  includes  "  any 
person  entitled  to  redeem  according  to  his  estate,  interest,  or  right  in 
the  mortgaged  property,"  the  expression  a  one  of  several  mortgagors" 
means,  it  is  conceived,  "  one  of  the  several  persons  entitled,  &c.,  ac- 
cording to  his  estate,"  &c,  and  that  it  is  sufficient  if  notice  of  sale  be 
given  to  the  first  subsequent  incumbrancer  who  has  given  notice  of  his 
security  to  the  mortgagee  who  sells. 

Where  an  immediate  power  of  sale  is  desired  without  notice  and   Mode  of  ex- 
without  the  other  restrictions  in  this  s.,  the  proper  course  will  be  to  c  u   ng         ' 
agree  that  the  mortgagee  shall  have  the  power  of  sale  conferred  by 
this  Act,  but  without  the  restrictions  on  the  exercise  thereof  imposed 
by  this  s. 

"Month"  means  calendar  month  :  see  note  at  end  of  s.  2  above.   Month  means 
Where  the  months  are  broken  the  computation  of  a  calendar  month   ^d^jaar 
commences  from  a  given  day  in  one  month  to  the  day  with  the 
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SS.  20,  21.      corresponding  number  in  the  ensuing  month :  Freeman  v.  Read,  11 

W.  R.  802.    The  first  day  is  excluded :  Young  v.  Eiggon,  6  M.  &  W. 

Mobtoages.     49 .  Re  Bailway  sleepers  Supply  Co.,  29  Ch.  D.  204. 

o^i^wr;      ("•)  Some  interest  under  the  mortgage  is  in  arrear 
Tmiber.  and  unpaid  for    two    months  after   becoming 

due;  or 

Interest  where  Where  there  is  no  covenant  for  payment  of  interest,  after  the 
no  oovenant.  principal  becomes  due,  there  would  still,  it  would  seem,  be  interest 
accruing,  at  the  old  rate,  "  under  the  mortgage "  as  "  redemption 
money  "  :  see  Cook  v.  Fowler,  L.  R.  7  H.  L.  27 ;  Be  Roberts,  14  Ch. 
D.  49  (per  Cotton,  L. J.  at  p.  52) ;  Qordillo  v.  Weguelin,  5  Ch.  D.  287, 
at  pp.  297, 301-2 ;  Re  Frisby,  43  Ch.  D.  106  (see  remarks  of  Fry,  L. J., 
at  p.  114).  Such  interest  accrues  due  from  day  to  day,  and  "  some 
interest "  would,  it  is  conceived,  be  "  in  arrear  and  unpaid "  under 
this  subs,  at  any  time  when  no  interest  had  been  paid  for  more  than 
two  months. 

(iii.)  There  has  been  a  breach  of  some  provision  con- 
tained in  the  mortgage  deed  or  in  this  Act,  and 
on  the  part  of  the  mortgagor,  or  of  some  person 
concurring  in  making  the  mortgage,  to  be 
observed  or  performed,  other  than  and  besides 
a  covenant  for  payment  of  the  mortgage  money 
or  interest  thereon. 

Under  this  subs,  the  power  of  sale  arises  on  breach  of  a  provision 
which  the  mortgagor  ought  to  observe,  as,  for  instance,  in  a  mortgage 
of  a  life  interest  and  policy  of  assurance,  on  a  breach  of  the  covenant 
as  to  keeping  the  policy  on  foot,  or  such  a  statutory  provision  as  in  s. 
18  (11)  above. 

Conveyance,  21. — (1.)  A  mortgagee  exercising  the  power  of  sale 

receipt,  &c.,  on  conferre(i  \^  ty8  ^ct  ^a\\  have  power,  by  deed,  to 

convey  the  property  sold,  for  such  estate  and  interest 
therein  as  is  the  subject  of  the  mortgage,  freed  from  all 
estates,  interests,  and  rights  to  which  the  mortgage  has 
priority,  but  subject  to  all  estates,  interests,  and  rights 
which  have  priority  to  the  mortgage ;  except  that,  in  the 
case  of  copyhold  or  customary  land,  the  legal  right  to 
admittance  shall  not  pass  by  a  deed  under  this  section, 
unless  the  deed  is  sufficient  otherwise  by  law,  or  is 
sufficient  by  custom  in  that  behalf. 

Mode  of  exer-  tt  j        i_  •  i_ 

ciiing  power  Under  this  s.  the  mortgagee  will  proceed  exactly  as  under  the 

of  sale.  ordinary  power  of  sale  in  a  deed.    He  will  convey  the  freeholds  and 
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also  any  customary  freeholds  passing  by  deed  and  admittance,  and  S.  21. 

also  his  equity  in  copyholds  by  deed.    As  to  copyholds  passing  by  

surrender  and  admittance,  if  he  has  a  surrender,  or  if  the  mortgage        ortoages. 
was  made  by  a  tenant  for  life,  or  a  person  haying  the  powers  of  a  tenant     Sale;  Jnsur- 
for  life,  under  S.  L.  A.,  1882,  s.  20,  he  will  be  admitted  and  surrender  ance;  Receiver; 
to  the  purchaser.    If  he  has  no  surrender,  and  the  mortgage  was  not         Timber. 
made  under  that  Act,  the  legal  estate  must  be  obtained  by  vesting 
order  or  otherwise  as  before  the  Act. 

A  mere  surrender  of  copyholds  by  way  of  mortgage,  if  not  under  Mere  surrender 
seal,  confers  no  power  to  sell,  but  it  is  conceived  that  a  deed  containing  gives  no  power 
a  covenant  to  surrender  would  confer  the  power;  a  covenant  to  con-  L0,*f;  ^Y- 
vey  freeholds  would  confer  the  power,  and  a  covenant  to  surrender 
copyholds  is  a  similar  covenant  to  convey.    In  order  clearly  to  give 
the  power  the  deed   might  contain   an  express  "charge  (which  is  Declaration  of 
included  in  the  expression  "  mortgage,"  see  s.  2  (vi.) ),  and  also  a  trust  by  mort- 
declaration  that  the  mortgagor  holds  the  copyholds  in  trust  for  the  gagor  as  to 
mortgagee,  so  as  to  enable  a  vesting  order  to  be  obtained  if  required,      copyholds. 

A  similar  declaration  of  trust  of  a  term  in  leaseholds  should  be  con-   And  as  to 
tained  in  a  mortgage  by  demise.  leaseholds. 

Under  s.  15  of  Lord  Cran worth's  Act  (23  &  24  Vict.  c.  145)  it  has  Power  to  con- 
been  held  in  Hiatt  v.  Hillman,  19  W.  R.  694,  that  a  mortgagee  by  J*J  under  Lord 
sub-demise  of  leaseholds  could  assign  the  whole  of  the  original  term,  Act  wor     * 
and  in  Solomon  &  Meagher's  Contract,  40  Ch.  D.  508,  that  an  equitable 
mortgagee,  selling  after  1881  under  that  Act,  could  convey  the  legal 
estate.    This  s.  confers  no  such  power  (Hodson  &  Howes'  Contract,  35   Power  under 
Ch.  D.  668),  but  it  can  be  conferred  by  means  of  an  irrevocable  power  this  Act- 
of  attorney  under  C.  A.,  1882,  s.  8,  which  remains  in  force  notwith- 
standing the  death  of  the  principal,  but,  it  is  conceived,  ceases  on  the 
death  of  the  attorney. 

(2.)  Where  a  conveyance  is  made  in  professed  exercise 
of  the  power  of  sale  conferred  by  this  Act,  the  title  of 
the  purchaser  shall  not  be  impeachable  on  the  ground 
that  no  case  had  arisen  to  authorize  the  sale,  or  that  due 
notice  was  not  given,  or  that  the  power  was  otherwise 
improperly  or  irregularly  exercised ;  but  any  person 
damnified  by  an  unauthorized,  or  improper,  or  irregular 
exercise  of  the  power  shall  have  his  remedy  in  damages 
against  the  person  exercising  the  power. 

See  Dicker  v.  Anger  stein,  3  Ch.  D.  600. 

This  subs,  will  not  protect  a  purchaser  buying  with  actual  know- 
ledge that  the  requisite  notice  was  not  given :  Parkinson  v.  Hanbury, 
1  Dr.  &  Sm.  143 ;  Selwyn  v.  Garfit,  38  Ch.  D.  273 ;  Be  Thompson  & 
Holt,  44  Ch.  D.  492 ;  and  see  Bailey  v.  Barnes,  1894,  1  Ch.  25 ;  Be 
Tritton,  W.  N.,  1891,  p.  194. 


n* 
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s.  21.  (3.)  The  money  which  is  received  by  the  mortgagee, 

Mortgages.     a™8^  ^rom  the  sale,  after  discharge  of  prior  incum- 

brances  to  which  the  sale  is  not  made  subject,  if  any,  or 

ance;  Receiver;  after  payment  into  Court  under  this  Act  of  a  sum  to 

Timber,  meet  any  prior  incumbrance,  shall  be  held  by  him  in 
trust  to  be  applied  by  hira,  first,  in  payment  of  all  costs, 
charges,  and  expenses,  properly  incurred  by  him,  as 
incident  to  the  sale  or  any  attempted  sale,  or  otherwise ; 
and  secondly,  in  discharge  of  the  mortgage  money, 
interest,  and  costs,  and  other  money,  if  any,  due  under 
the  mortgage ;  and  the  residue  of  the  money  so  received 
shall  be  paid  to  the  person  entitled  to  the  mortgaged 
property,  or  authorized  to  give  receipts  for  the  proceeds 
of  the  sale  thereof. 

As  to  paying  *       Under  this  subs,  the  mortgagee  is  authorized  not  merely  to  discharge 

prior  charges.     pj^or  incumbrances,  but  to  pay  in  the  sum  required  under  s.  5  to  be 

paid  into  Court  to  answer  them.    He  can  then  sell  free  from  incum- 

Surplus  to  brances.    The  last  words  of  this  subs,  include  a  subsequent  incum- 

subsequent  in-    branch  (8#  22),  to  whom  therefore  a  mortgagee  may  pay  any  surplus. 
cumbranc€r.  _,.  .  ,  ,  . . 

The  mortgagee  must,  however,  take  care  that  he  pays  the  residue  to 

As  to  payment   ^e  right  person :  see  W.  London  Commercial  Bk.  v.  Reliance  Bg.  Soc., 

8Urp  27  Ch.  D.  187 ;  29  ib.  954.    This  is  a  liability  which  as  trustee  of  the 

residue  he  cannot  avoid,  but  in  a  doubtful  case  he  can  pay  the  money 

into  Court,  or  invest  it  for  the  benefit  of  the  persons  entitled :  Charles 

v.  Jones,  35  Ch.  D.  544,  550 ;  otherwise,  he  must  pay  interest  thereon 

at  4  p.  c.  (see  that  case). 

And  as  to  claims  to  surplus  of  sale  money  being  Statute  barred  or 

not,  see  Banner  v.  Berridge,  18  Ch.  D.  254,  pp.  260-70  ;  Soar  v. 

Ashwell,  1893,  2  Q.  B.  390 ;  Thorne  v.  Heard,  1894, 1  Ch.  599. 

(4.)  The  power  of  sale  conferred  by  this  Act  may  be 
exercised  by  any  person  for  the  time  being  entitled  to 
receive  and  give  a  discharge  for  the  mortgage  money. 

(5.)  The  power  of  sale  conferred  by  this  Act  shall  not 
affect  the  right  of  foreclosure. 

(6.)  The  mortgagee,  his  executors,  administrators,  or 
assigns,  shall  not  be  answerable  for  any  involuntary  loss 
happening  in  or  about  the  exercise  or  execution  of  the 
power  of  sale  conferred  by  this  Act  or  of  any  trust  con- 
nected therewith. 

Mortgagee  is  A  mortgagee,  though,  in  selling,  he  has  his  duties  towards  his 

fo^Bale™8*66      mortgag°r> is  not  a  trustee  for  sale :  see  Warner  v.  Jacob,  20  Ch.  D. 
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« 

220 ;  Tomlin  v.  Luce,  41  Ch.  D.  573,  43  ib.  191 ;  Farrar  v.  Farrars,      SS.  21,  22. 
Limited,  40  Ch.  D.  pp.  410-11.  Mortgages. 

(7.)  At  any  time  after  the  power  of  sale  conferred  by    Sale;  insur- 

i  •      a        ii  .     i  i      A i  x'aI   ,1   *rv   am*>  Receiver; 

this  Act  has  become  exercisable,  the  person  entitled  to  Timber. 
exercise  the  same  may  demand  and  recover  from  any 
person,  other  than  a  person  having  in  the  -mortgaged 
property  an  estate,  interest,  or  right  in  priority  to  the 
mortgage,  all  the  deeds  and  documents  relating  to  the 
property,  or  to  the  title  thereto,  which  a  purchaser  under 
the  power  of  sale  would  be  entitled  to  demand  and 
recover  from  him. 

On  a  pale  by  a  second  or  subsequent  mortgagee,  being  a  person 
entitled  to  redeem  (see  definition  of  mortgagor,  s.  2  (vi.)  ),  he  can,  as 
against  a  prior  mortgagee,  under  deed  subsequent  to  1881,  obtain        auction  of 
production  of  the  title  deeds  bo  as  to  shew  the  title ;  and  having  deedg 
made  the  proper  payments  under  s.  5  to  answer  all  prior  incum- 
brancers, he  is  entitled  under  this  subs,  to  recover  the  title  deeds   Recovery  of 
from  the  first  mortgagee,  who  would  then  be  a  bare  trustee  of  the     ••  8' 
legal  estate. 

22. — (1.)  The  receipt  in  writing:  of  a  mortgagee  shall  JJjJjJ^  d£ 
be  a  sufficient  discharge  for  any  money  arising  under  the  charges,  &c. 
power  of  sale  conferred  by  this  Act,  or  for  any  money  or 
securities  comprised  in  his  mort^aee,  or  arising  there- 
under ;  and  a  person  paying  or  transferring  the  same  to 
the  mortgagee  shall  not  be  concerned  to  inquire  whether 
any  money  remains  due  under  the  mortgage. 

It  is  conceived  that  this  s.  applies  only  to  a  mortgagee  whose 
mortgage  is  after  1881.  The  supposed  mortgagee  is  one  who  has  a 
power  of  sale  conferred  by  this  Act,  which  a  mortgagee  before  1882 
has  not ;  see  s.  19  (4).  .,    .         , 

The  receipt  of  the  mortgagee  is  a  complete  protection  to  a  bond  y^p**^ 
fide  purchaser  without  notice,  even  though  the  security  should  prove  though  secu- 
to  have  been  satisfied  {Dicker  v.  Angerstein,  3  Ch.  D.  600).  rity  satisfied. 

(2.)  Money  received  by  a  mortgagee  under  his  mort- 
gage or  from  the  proceeds  of  securities  comprised  in  his 
mortgage  shall  be  applied  in  like  manner  as  in  this  Act 
directed  respecting  money  received  by  him  arising  from 
a  sale  under  the  power  of  sale  conferred  by  this  Act ;  but 
with  this  variation,  that  the  costs,  charges,  and  expenses 
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SS.  22,  23. 


Mortgages. 


Sale;  Insur- 
ance; Receiver; 
Timber. 

Mortgagee's 
receipt  for 
surplus  sale 
money  and 
securities. 


Amount  and 
application  of 
insurance 
money. 


payable  shall  include  the  costs,  charges,  and  expenses 
properly  incurred  of  recovering  and  receiving  the  money 
or  securities,  and  of  conversion  of  securities  into  money, 
instead  of  those  incident  to  sale. 

This  s.  enables  a  mortgagee  to  give  a  discharge,  not  only  for  money 
arising  by  saje,  but  also  for  money  or  securities  assigned  by  the  mort- 
gage or  arising  thereunder;  for  instance,  to  give  a  receipt  for  the 
surplus  on  a  sale  by  a  prior  mortgagee,  or  in  case  of  a  mortgage  of  a 
policy  or  of  a  reversionary  interest  in  stock,  to  give  a  receipt  for  the 
policy  money  or  for  the  stock,  and  to  apply  the  money  in  discharge 
of  the  debt  and  costs,  and  in  case  of  stock,  to  sell  the  stock  for  that 
purpose. 

23. — (1.)  The  amount  of  an  insurance  effected  by  a 
mortgagee  against  loss  or  damage  by  fire  under  the 
power  in  that  behalf  conferred  by  this  Act  shall  not 
exceed  the  amount  specified  in  the  mortgage  deed,  or, 
if  no  amount  is  therein  specified,  then  shall  not  exceed 
two  third  parts  of  the  amount  that  would  be  required, 
in  case  of  total  destruction,  to  restore  the  property 
insured. 

(2.)  An  insurance  shall  not,  under  the  power  conferred 
by  this  Act,  be  effected  by  a  mortgagee  in  any  of  the 
following  cases  (namely) : 

(i.)  Where  there  is  a  declaration  in  the  mortgage 

deed  that  no  insurance  is  required : 
(ii.)  Where  an  insurance  is  kept  up  by  or  on  behalf  of 
the  mortgagor  in  accordance  with  the  mortgage 
deed: 
(iii.)  Where  the  mortgage  deed  contains  no  stipula- 
tion respecting  insurance,  and  an  insurance  is 
kept  up  by  or  on  behalf  of  the  mortgagor,  to 
the  amount  in  which  the  mortgagee  is,  by  this 
Act,  authorized  to  insure. 
(3.)  All  money  received  on  an  insurance  effected  under 
the  mortgage  deed  or  under  this  Act  shall,  if  the  mort- 
gagee so  requires,  be  applied  by  the  mortgagor  in  making 
good  the  loss  or  damage  in  respect  of  which  the  money 
is  received. 

(4.)  Without    prejudice    to    any    obligation    to    the 


receiver. 
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contrary  imposed  by  law,  or  by  special  contract,  a  ss.  23, 24. 
mortgagee  may  require  that  all  money  received  on  mortgages. 
an  insurance  be  applied  in  or  towards  discharge  of  the    „  

,  ,       ,V  °  Sale;  Insur- 

money  due  under  his  mortgage.  awx;  Receivers 

Timber. 
Under  14  Geo.  3,  c.  78,  s.  83,  insurance  money  on  houses  and   When  insur- 
buildings  must  at  the  request  of  any  person  interested,  or  may,  in  ance  mon«y  to 
cases  of  suspicion,  be  applied  in  reinstating  them:  see  Ex  parte  ^|222JM   °n 
Gordy,  4  D.  J.  &  S.  477 ;  Rayner  v.  Preston,  18  Ch.  D.  1  (pp.  7, 15) ; 
Castellain  v.  Preston,  11  Q.  B.  D.  380. 

24. — (1.)  A  mortgagee  entitled  to  appoint  a  receiver  Appointment, 
under  the  power  in  that  behalf  conferred  by  this  Act  remuneration 
shall  not  appoint  a  receiver  until  he  has  become  entitled  and  duties  of 
to  exercise  the  power  of  sale  conferred  by  this  Act,  but 
may  then,  by  writing  under  his  hand,  appoint  such  person 
as  he  thinks  fit  to  be  receiver. 

(2.)  The  receiver  shall  be  deemed  to  be  the  agent 
of  the  mortgagor;  and  the  mortgagor  shall  be  solely 
responsible  for  the  receiver's  acts  or  defaults,  unless  the 
mortgage  deed  otherwise  provides. 

Compare  the  dicta  in  Jefferys  v.  Dickson,  1  Ch.  183,  p.  190;  Law  v. 
Glenn,  2  Ch.  634,  p.  641 ;  as  to  a  receiver's  personal  liability  to  credi- 
tors and  others,  see  and  compare  Owen  v.  Cronk,  1895, 1  Q.  B.  265 ; 
Burt  v.  Pull,  %b.  276. 

(3.)  The  receiver  shall  have  power  to  demand  and 
recover  all  the  income  of  the  property  of  which  he  is 
appointed  receiver,  by  action,  distress,  or  otherwise,  in 
the  name  either  of  the  mortgagor  or  of  the  mortgagee, 
to  the  full  extent  of  the  estate  or  interest  which  the  mort- 
gagor could  dispose  of,  and  to  give  effectual  receipts, 
accordingly,  for  the  same. 

Under  this  subs,  the  receiver  acts  subject  to  the  rights  of  any  prior 
mortgagee  and  to  the  powers  of  his  receiver  (see  n.  to  subs.  8). 

(4.)  A  person  paying  money  to  the  receiver  shall  not 
be  concerned  to  inquire  whether  any  case  has  happened 
to  authorize  the  receiver  to  act. 

(5.)  The  receiver  may  be  removed,  and  a  new  receiver 
may  be  appointed,  from  time  to  time  by  the  mortgagee 
by  writing  under  his  hand. 
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s.  24.  (6.)  The  receiver  shall  be  entitled  to  retain  out  of  any 

Mortgages.    monsy  received  by  him,  for  his  remuneration,  and  in 

-| —         satisfaction  of  all  costs,  charges,  and  expenses  incurred 

once; y Receiver;  by  him  as  receiver,  a  commission  at  such  rate,  not  ex- 

limber.       ceeding  five  per  centum   on  the  gross  amount  of  all 

money  received,  as  is  specified  in  his  appointment,  and 

if  no  rate  is  so  specified,  then  at  the  rate  of  five  per 

centum  on  that  gross  amount,  or  at  such  higher  rate  as 

the  Court  thinks  fit  to  allow,  on  application  made  by  him 

for  that  purpose. 

(7.)  The  receiver  shall,  if  so  directed  in  writing  by 
the  mortgagee,  insure  and  keep  insured  against  loss  or 
damage  by  fire,  out  of  the  money  received  by  him,  any 
building,  effects,  or  property  comprised  in  the  mortgage, 
whether  affixed  to  the  freehold  or  not,  being  of  an  insur- 
able nature. 

(8.)  The  receiver  shall  apply  all  money  received  by 
him  as  follows  (namely)  : 

(i.)  In  discharge  of  all  rents,  taxes,  rates,  and  out- 
goings whatever  affecting  the  mortgaged  pro- 
perty; and 
(ii.)  In  keeping  down  all  annual  sums  or  other  pay- 
ments, and  the  interest  on  all  principal  sums 
having  priority  to  the  mortgage  in  right  whereof 
he  is  receiver ;  and 
(iiL)  In  payment  of  his  commission,  and  of  the  pre- 
.  miums  on  fire,  life,  or  other  insurances,  if  any, 
properly  payable  under  the  mortgage  deed  or 
under  this  Act,  and  the  cost  of  executing  neces- 
sary or  proper  repairs  directed  in  writing  by 
the  mortgagee ;  and 
(iv.)  In    payment  of   the    interest    accruing   due   in 
respect  of  any  principal  money  due  under  the 
mortgage ; 
and  shall  pay  the  residue  of  the  money  received  by  him 
to  the  person  who,  but  for  the  possession  of  the  receiver, 
would  have  been  entitled  to  receive  the  income  of  the 
mortgaged  property,  or  who  is  otherwise  entitled  to  that 
property. 
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The  power  to  appoint  a  receiver  is  by  s.  19  given  to  the  mortgagee      ss.  24,  25. 

to  the  like  extent  as  if  in  terms  conferred  by  the  mortgage  deed.    The  

receiver  of  a  second  or  subsequent  mortgagee  will  therefore  (see  subs.     Mortgages. 
3  of  this  s.)  be  liable  to  be  superseded  by  the  receiver  of  a  prior  mort-     &jfc.  Jnmr- 
gagee  when  appointed,  but  the  receiver  for  the  time  being,  whether  ance;  Receiver; 
under  a  first  or  any  subsequent  mortgage,  will,  it  is  conceived,  have         Timber. 
under  subss.  3  and  4  power  to  recover  and  give  a  legal  discharge  for  Position  of  a 
rent.    To  prove  that  the  person  appointing  the  receiver  is  actually  a  receiver« 
mortgagee,  the  mortgage  deed  must  be  produced.    Where  it  is  desired  Pow^r  to 
to  avoid  this,  a  counterpart  of  the  mortgage  may  be  taken.    As  JJJJJJ '   °W 
mortgage  deeds  will  in  future  be  short,  the  cost  of  a  counterpart  will 
be  much  less  than  that  of  the  old  receivership  deed. 

Any  necessary  or  proper  repairs  which  a  mortgagee  could  not  Repairs  by 
himself  make,  unless  expressly  authorized,  without  incurring  the  receiver, 
liability  of  a  mortgagee  in  possession,  may  be  made  by  the  receiver, 
if  directed  in  writing  by  the  mortgagee  under  subs.  8  (iii.). 

When  a  receiver  under  this  Act  has  been  appointed  the  Court  will  Distress  after 
restrain  the  mortgagor  from  distraining  for  rent,  even,  it  seems,  though  receiver 
the  receiver  be  negligent :  Bayly  v.  Went,  W.  N.,  1884, 197.    When  aPP°inted- 
an  action  is  pending  the  receiver  should  be  appointed  by  the  Court,  Appointment 
and  not  under  this  Act:  Tillett  v.  Nixon,  25  Ch.  D.  238;  and  see  Be     J       rt* 
Henry  Pound,  Son,  &  Hutchins,  42  Ch.  D.  402,  415. 

Where  there  is  no  covenant  for  payment  of  interest  after  the  "  Interest 
principal  is  due,  as  to  what  is  "  the  interest  accruing  due,"  see  n.  to  accruing  due/ 
s.  20  (ii.),  supra. 

It  is  conceived  that  the  interest  which,  under  subs.  8  (iv.),  the 
receiver  is  to  pay,  is  not  only  that  accruing  after  his  appointment, 
but  any  arrears ;  the  fact  of  interest  being  in  arrear  is  of  itself  a  reason 
for  his  appointment ;  see  subs.  1  and  s.  20  (ii.). 


Action  respecting  Mortgage.  Action  respect- 

ing Mortgage. 

25.— (1.)  Any  person  entitled  to  redeem  mortgaged  Saleofmort. 
property  may  have  a  judgment  or  order  for  sale  instead  gaged  property 
of  for  redemption  in  an  action  brought  by  him  either  foreclosure,  &c, 
for  redemption  alone,  or  for  sale  alone,  or  for  sale  or 
redemption,  in  the  alternative. 

(2.)  In  any  action,  whether  for  foreclosure,  or  for 
redemption,  or  for  sale,  or  for  the  raising  and  payment 
in  any  manner  of  mortgage  money,  the  Court,  on  the 
request  of  the  mortgagee,  or  of  any  person  interested 
either  in  the  mortgage  money,  or  in  the  right  of  re- 
demption, and  notwithstanding  the  dissent  of  any  other 
person,  and  notwithstanding  that  the  mortgagee  or  any 
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s.  25.        person  so  interested  does  not  appear  in  the  action,  and 

M  without  allowing  any  time  for  redemption  or  for  payment 

oBTOAGEs.    ^  ^  mortgage  m0ney,  may,  if  it  thinks  fit,  direct  a 

ing^MoH^e'  8A^e  °f  the  mortgaged  property,  on  such  terms  as  it 
thinks  fit,  including,  if  it  thinks  fit,  the  deposit  in  Court 
of  a  reasonable  sum,  fixed  by  the  Court,  to  meet  the 
expenses  of  sale  and  to  secure  performance  of  the 
terms. 

(3.)  But,  in  an  action  brought  by  a  person  interested 
in  the  right  of  redemption  and  seeking  a  sale,  the  Court 
may,  on  the  application  of  any  defendant,  direct  the 
plaintiff  to  give  such  security  for  costs  as  the  Court 
thinks  fit,  and  may  give  the  conduct  of  the  sale  to 
any  defendant,  and  may  give  such  directions  as  it 
thinks  fit  respecting  the  costs  of  the  defendants  or 
any  of  them. 

(4.)  In  any  case  within  this  section  the  Court  may,  if 
it  thinks  fit,  direct  a  sale  without  previously  determining 
the  priorities  of  incumbrancers. 

(5.)  This  section  applies  to  actions  brought  either 
before  or  after  the  commencement  of  this  Act. 

(6.)  The  enactment  described  in  Part  II.  of  the  Second 
Schedule  to  this  Act  is  hereby  repealed. 

(7.)  This  section  does  not  extend  to  Ireland. 

As  to  this  b.,  see  observations  on  s.  5. 
15  &  16  Vict.        The  result  of  decisions  (see.  Morgan's  Chancery  Acts,  196,  197, 
c.  86,  s.  48.        5th  ed.)  was  to  give  a  very  limited  operation  to  s.  48  of  15  &  16 
Yict.  c.  86  now  repealed  (see  second  schedule,  Part  II.),  and  replaced 
by  this  8. 
Orders  foi  sale       An  order  for  sale  may  be  made  under  this  s.  in  a  foreclosure  or 
under  this; s.       redemption  action  at  any  time  before  the  action  is  concluded  by  a  fore- 
closure absolute :  Union  B,  of  L.  v.  Ingram,  20  Ch.  D.  463  (mort- 
gagee's request :  security  insufficient) ;  on  an  interlocutory  application 
before  trial  of  the  action :  Woolley  v.  Oolman,  21  ib.  169  (mortgagor's 
request);  or  even  on  the  motion  for  foreclosure  absolute  where  a 
summons  for  further  time  has  been  previously  taken  out :   Weston  v. 
Davidson,  W.  N.,  1882,  28  (mortgagor's  request) ;  and  it  can  be  made 
at  request  of,  and  giving  conduct  to,  the  mortgagor,  though  the  mort- 
gagee's statutory  power  of  sale  has  arisen :  Brewer  v.  Square,  1892, 
2  Ch.  111. 

An  order  for  sale  still  usually  directs  the  sale  to  be  made,  as  before 
this  Act  (see  Seton,  Decrees,  1396,  802,  4th  ed.),  subject  to  the 
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incumbrances  of  such  of  the  incumbrancers  (not  being  parties)  as  do  S.  25. 

not  consent.    Bat  the  sum  to  meet  their  charges  can  be  paid  into 

Court  under  s.  5.    Any  whose  charges  cannot  be  so  provided  for  must 

be  made  parties.  Aciion  respect- 

The  owner  of,  or  any  incumbrancer  on,  an  incumbered  estate  can    ing  Mortgage. 
under  this  s.  bring  an  action  for  sale  and  application  of  the  proceeds 
(see  note  to  s.  5),  but  before  commencing  an  action  for  redemption  or 
sale  he  should  be  certain  that  he  can  provide  the  requisite  deposit  or 
security  for  costs,  otherwise  he  may  find  himself  foreclosed. 

If  the  mortgagee  asks  for  a  sale  under  this  s.,  the  course  of  proceed-  Course  where 
ing  will  be  much  the  same  as  before  the  Act  in  a  similar  case.  If  the  &*le  asked  by 
mortgagor  asks  for  a  sale  instead  of  being  foreclosed  as  defendant,  or  mor*gagee  or 
bound  to  redeem  as  plaintiff,  the  course  of  proceeding  is  new.  In 
WboUey  v.  Colman,  21  Ch.  D.  169,  the  owner  of  the  equity  of 
redemption  was  plaintiff,  the  property  being  subject  to  several  mort- 
gages. A  sale  was  directed  at  a  reserve  price  sufficient  to  pay  the  two 
first  mortgagees,  who  opposed  a  sale,  and  with  the  assent  of  the 
subsequent  mortgagees  the  conduct  of  the  sale  was  given  to  the 
mortgagor,  who  was  ordered  to  give  security  for  the  costs  of  it  Where 
the  mortgagor  was  defendant,  and  had  the  conduct  of  the  sale,  he 
was  not  ordered  to  give  security  for  costs:  Davits  v.  Wright,  32  Ch. 
D.  220;  but  see  Brewer  v.  Square,  ubi  sup.  In  both  these  cases 
the  sale  was  allowed  to  be  made  out  of  Court,  but  the  proceeds  were 
directed  to  be  paid  into  Court.  In  Wade  v.  Wilson,  22  Ch.  D.  235, 
a  foreclosure  action,  in  which  one  of  the  defendants,  the  mortgagor, 
did  not  appear,  and  the  other,  the  second  mortgagee,  made  default  in 
pleading,  the  usual  account  was  directed,  and  then,  after  one  month 
from  the  certificate  (see  Green  v.  Biggs,  ubi  infra),  a  sale  of  a  sufficient 
part  of  the  property  to  pay  the  amount  found  due  to  the  plaintiff.  In 
Oldham  v.  Stringer,  W.  N.,  1884,  236 ;  33  W.  R.  251,  there  was  a 
deposit  of  deeds  without  any  memorandum,  and  a  sale  was  ordered 
instead  of  foreclosure  (mortgagee's  request ;  security  insufficient).  A 
sale  was  ordered  also  in  Green  v.  Biggs,  W.  N.,  1885,  128,  and  in 
Jones  v.  Harris,  W.  N.,  1887, 10  (in  each  case  at  mortgagee's  request; 
three  months  allowed  from  certificate),  but  was  refused  in  Merchant 
Banking  Co.  v.  London  and  Hanseatic  Bank,  W.  N.,  1886, 5 ;  55  L.  J. 
Ch.  479  (mortgagor's  request ;  but  sale,  at  a  reserve  price  to  cover  the 
mortgage  debt,  was  likely  to  be  abortive);  Hopkinson  v.  Miers,  34 
Sol.  J.  128  (mortgagee's  request ;  but  no  evidence  of  security  being 
insufficient;  and  the  property  was  part  of  a  family  estate);  and 
Smiihett  v.  Hesketh,  44  Ch.  D.  161  at  p.  163  (mortgagor's  request;  no 
evidence  of  value  of  the  property) ;  also  in  Provident  Clerks*  Mutual 
Life  Assurance  Association  v.  Lewis,  67  L.  T.  N.  S.  614. 

See  also  Brewer  v.  Square,  ubi  sup.,  and  the  order  in  Seton,  5th 
eil.,  1590  (Form  18) ;  Norman  v.  Beaumont,  W.  N.,  1893, 45 ;  and  notes 
in  Seton,  5th  ed.,  1591-3. 


80     CONVEYANCING  AND  LAW  OP  PROPERTY  ACT,  1881. 


SS.  26,  27. 

Statutory 
Mortgage. 


Form  of 
statutory 
mortgage  in 
schedule. 


Forms  of 
statutory 
transfer  of 
mortgage  in 
schedule. 


V. — Statutory  Mortgage. 

26. — (1.)  A  mortgage  of  freehold  or  leasehold  land 
may  be  made  by  a  deed  expressed  to  be  made  by  way  of 
statutory  mortgage,  being  in  the  form  given  in  Part  I. 
of  the  Third  Schedule  to  this  Act,  with  such  variations 
and  additions,  if  any,  as  circumstances  may  require,  and 
the  provisions  of  this  section  shall  apply  thereto. 

(2.)  There  shall  be  deemed  to  be  included,  and  there 
shall  by  virtue  of  this  Act  be  implied,  in  the  mortgage 
deed — 

First,  a  covenant  with  the  mortgagee  by  the  person 
expressed  therein  to  convey  as  mortgagor  to  the  effect 
following  (namely) : 

That  the  mortgagor  will,  on  the  stated  day,  pay  to  the 
mortgagee  the  stated  mortgage  money,  with  interest 
thereon  in  the  meantime,  at  the  stated  rate,  and 
will  thereafter,  if  and  as  long  as  the  mortgage 
money  or  any  part  thereof  remains  unpaid,  pay  to 
the  mortgagee  interest  thereon,  or  on  the  unpaid 
part  thereof,  at  the  stated  rate,  by  equal  half-yearly 
payments,  the  first  thereof  to  be  made  at  the  end  of 
six  calendar  months  from  the  day  stated  for  pay- 
ment of  the  mortgage  money. 

This  clause  imposes  no  statutory  personal  liability  on  an  assignee  of 
the  equity  of  redemption :  see  Be  Errington,  1894, 1  Q.  B.  11. 

Secondly,  a  proviso  to  the  effect  following  (namely) : 

That  if  the  mortgagor,  on  the  stated  day,  pays  to  the 

mortgagee  the  stated  mortgage  money,  with  interest 

thereon  in  the  meantime,  at  the  stated  rate,  the 

mortgagee  at  any  time  thereafter,  at  the  request 

and  cost  of    the  mortgagor,  shall  re-convey  the 

mortgaged  property  to  the  mortgagor  or  as  he  shall 

direct. 

27. — (1.)  A  transfer  of  a  statutory  mortgage  may  be 

made  by  a  deed  expressed  to  be  made  by  way  of  statutory 

transfer  of  mortgage,  being  in  such  one  of  the  three  forms 

(A.)  and  (B.)  and  (C.)  given  in  Part  II.  of  the  Third 
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Schedule  to  this  Act  as  may  be  appropriate  to  the  case,  s.  27. 

with  such  variations  and  additions,  if  any,  as  circum-  statutory 

stances  may  require,  and  the  provisions  of  this  section  Mortgage. 
shall  apply  thereto. 

The  statutory  transfer  is  available  only  where  the  mortgage  is  also 
statutory. 

(2.)  In  whichever  of  those  three  forms  the  deed  of 
transfer  is  made,  it  shall  have  effect  as  follows  (namely) : 
(i.)  There  shall  become  vested  in  the  person  to  whom 
the  benefit  of  the  mortgage  is  expressed  to  be  transferred, 
who  with  his  executors,  administrators,  and  assigns,  is 
hereafter  in  this  section  designated  the  transferee,  the 
right  to  demand,  sue  for,  recover,  and  give  receipts  for 
the  mortgage  money,  or  the  unpaid  part  thereof,  and  the 
interest  then  due,  if  any,  and  thenceforth  to  become  due 
thereon,  and  the  benefit  of  all  securities  for  the  same, 
and  the  benefit  of,  and  the  right  to  sue  on  all  covenants 
with  the  mortgagee,  and  the  right  to  exercise  all  powers 
of  the  mortgagee : 

(ii)  All  the  estate  and  interest,  subject  to  redemption, 
of  the  mortgagee  in  the  mortgaged  land  shall  vest  in 
the  transferee,  subject  to  redemption. 

(3.)  If  the  deed  of  transfer  is  made  in  the  form  (B.), 
there  shall  also  be  deemed  to  be  included,  and  there 
shall  by  virtue  of  this  Act  be  implied  therein,  a  covenant 
with  the  transferee  by  the  person  expressed  to  join  therein 
as  covenantor  to  the  effect  following  (namely) : 

That  the  covenantor  will,  on  the  next  of  the  days  by 
the  mortgage  deed  fixed  for  payment  of  interest, 
pay  to  the  transferee  the  stated  mortgage  money, 
or  so  much  thereof  as  then  remains  unpaid,  with 
interest  thereon,  or  on  the  unpaid  part  thereof,  in 
the  meantime,  at  the  rate  stated  in  the  mortgage 
deed ;  and  will  thereafter,  as  long  as  the  mortgage 
money,  or  any  part  thereof,  remains  unpaid,  pay  to 
the  transferee  interest  on  that  sum,  or  the  unpaid 
part  thereof,  at  the  same  rate,  on  the  successive  days 
by  the  mortgage  deed  fixed  for  payment  of  interest. 

G 
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SS.  27,  28,  29.       "  On  the  next  of  the  days  "  :  this  is  equivalent  to  a  covenant  not  to 

sue  until  then :  Bolton  v.  Buckenham,  1891, 1  Q.  B.  278.    As  to  its 

Mom^oE^     en<ecfc  on  ^e  personal  liability  of  a  surety,  see  that  case ;  and  for  its 

"     effect  on  the  security  given  by  a  surety,  see  Bolton  v.  Salmon,  1891, 

2  Ch.  48. 

(4.)  If  the  deed  of  transfer  is  made  in  the  form  (C), 
it  shall,  by  virtue  of  this  Act,  operate  not  only  as  a 
statutory  transfer  of  mortgage,  but  also  as  a  statutory 
mortgage,  and  the  provisions  of  this  section  shall  have 
effect  in  relation  thereto,  accordingly;  but  it  shall  not 
be  liable  to  any  increased  stamp  duty  by  reason  only  of 
its  being  designated  a  mortgage. 

A  transfer  of  a  mortgage,  although  further  security  is  given,  is  only 
chargeable  with  duty  as  a  transfer :  33  &  34  Vict.  c.  97,  8.  109 ;  Wale 
v.  Commissioners  of  In.  Bev.,  4  Ex.  D.  270;  Stamp  Act,  1891, 
s.  87  (3). 


Implied 
covenants, 
joint  and 
several. 


Form  of  re- 
conveyance of 
statutory 
mortgage  in 
schedule. 


28.  In  a  deed  of  statutory  mortgage,  or  of  statutory 
transfer  of  mortgage,  where  more  persons  than  one  are 
expressed  to  convey  as  mortgagors,  or  to  join  as  cove- 
nantors, the  implied  covenant  on  their  part  shall  be 
deemed  to  be  a  joint  and  several  covenant  by  them; 
and  where  there  are  more  mortgagees  or  more  trans- 
ferees than  one,  the  implied  covenant  with  them  shall 
be  deemed  to  be  a  covenant  with  them  jointly,  unless 
the  amount  secured  is  expressed  to  be  secured  to  them 
in  shares  or  distinct  sums,  in  which  latter  case  the 
implied  covenant  with  them  shall  be  deemed  to  be  a 
covenant  with  each  severally  in  respect  to  the  share  or 
distinct  sum  secured  to  him. 

See  s.  61,  infra. 

29-  A  re-conveyance  of  a  statutory  mortgage  may  be 
made  by  a  deed  expressed  to  be  made  by  way  of  statutory 
re-conveyance  of  mortgage,  being  in  the  form  given  in 
Part  III.  of  the  Third  Schedule  to  this  Act,  with  such 
variations  and  additions,  if  any,  as  circumstances  may 
require. 

The  statutory  re-conveyance  is  available  only  where  the  mortgage 
is  statutory  also. 
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The  object  of  ss.  26-29  is  to  enable  mortgages,  transfers  of  mortgage,      SS.  29,  30. 

and  re-conveyances  to  be  made  in  very  short  forms.    The  forms  are      n 

Statutory 
given  in  the  third  schedule.    They  do  not  readily  admit  of  alteration,      mortgage. 

and  will  probably  be  used  only  in  quite  simple  cases,  where  proper  

legal  advice  is  dispensed  with. 

VI. — Trust  and  Mortgage  Estates  on  Death.         trust  and 

Mortgage 
30. — (1.)  Where  an  estate  or  interest  of  inheritance,    Estates  on 

Death 

or  limited  to  the  heir  as  special  occupant,  in  any  tene-         * 

ments    or    hereditaments,   corporeal    or   incorporeal,    is  P6™101*?11  of 
vested  on  any  trust,  or  by  way  of  mortgage,  in  any  person  mortgage 
solely,  the  same  shall,  on   his  death,   notwithstanding  &£i£on 
any  testamentary  disposition,  devolve   to  and  become 
vested  in  his  personal  representatives  or  representative 
from  time  to  time,  in  like  manner  as  if  the  same  were  a 
chattel  real  vesting  in  them  or  him;  and  accordingly 
all  the  like  powers,  for  one  only  of  several  joint  per- 
sonal  representatives,  as  well  as  for  a  single  personal 
representative,  and  for  all  the  personal  representatives 
together,  to  dispose  of  and  otherwise  deal  with  the  same, 
shall   belong  to  the  deceased's  personal  representatives 
or  representative  from  time  to  time,  with  all  the  like 
incidents,  but  subject  to  all  the  like  rights,  equities,  and 
obligations,  as  if  the  same  were  a  chattel  real  vesting  in 
them  or  him ;  and,  for  the  purposes  of  this  section,  the 
personal  representatives  for  the  time  being  of  the  de- 
ceased shall  be   deemed  in  law  his  heirs  and  assigns, 
within  the  meaning  of  all  trusts  and  powers. 
(2.)  Section  four  of  the  Vendor  and  Purchaser  Act,  37  &  38  Vict. 

1874,  and  section  forty-eight  of  the  Land  Transfer  Act,  ss  &  39  Vict. 

1875,  are  hereby  repealed.  c-  87- 
(3.)  This  section,  including  the  repeals  therein,  applies 

only  in  cases  of  death  after  the  commencement  of  this 
Act. 

Copyhold  or  customary  lands  are  "tenements  or  hereditaments"   Copyholds, 
included  in  this  s. :  Be  Hughes,  W.  N.,  1884,  53 ;  Hall  v.  Bromley,  35 
Oh.  D.  642.    But  s.  45  of  the  Copyhold  Act,  1887,  enacted  as  follows  :— 

45.  The  thirtieth  section  of  the  Conveyancing  and  Law  of  Copyhold  Act, 
Property  Act,  1881,  shall  not  apply  to  land  of   copyhold   1887»8-45- 

G  2 
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s.  SO. 
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Unadmitted 
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Yesting  order. 


Personal 
inheritance. 


or  customary  tenure  vested  in  the  tenant  on  the  Court  Bolls 
of  any  manor  upon  any  trust  or  by  way  of  mortgage. 

The  Copyhold  Act,  1887,  is  now  repealed  by  the  Copyhold  Act, 
1 894,  s.  88  of  which  enacts  as  follows : — 

88.  Section  thirty  of  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  shall  not  apply  to  land  of  copyhold  or 
customary  tenure  vested  in  the  tenant  on  the  Court  Bolls  on 
trust  or  by  way  of  mortgage. 

Where  the  mortgagee  (as  mostly  happens)  is  not  admitted  and  dies 
the  land  is  not  at  his  death  vested  in  him  as  tenant  on  the  Court  Rolls, 
and  the  right  to  admittance  seems  still  to  vest  in  his  personal  repre- 
sentatives under  s.  30.  An  unadmitted  heir  or  devisee  of  a  mortgagee 
seems  to  be  in  the  same  position. 

No  time  is  specified  for  the  commencement  of  the  operation  of  s.  45 
of  the  Copyhold  Act,  1887.  The  result  is  that  s.  30  muBt  now  be 
read  as  having  never  applied  to  copyhold  or  customary  land  to  which 
a  trustee  or  mortgagee  has  been  admitted.  Such  land  as  from  the 
31st  December,  1881,  up  to  the  16th  September,  1887  (when  the 
Copyhold  Act,  1887,  was  passed),  is  divested  out  of  the  personal 
representative  and  revested  in  the  customary  heir  or  the  devisee  of 
trust  and  mortgage  estates  unless  in  the  meantime  a  conveyance  has 
been  made  by  the  personal  representative  (Be  Mills9  Trusts,  37  Ch.  D. 
312 ;  40  ib.  14).  If  this  holds  good  where  the  personal  representative 
has  been  admitted  then  a  second  fine  will  now  be  necessary  on 
admittance  of  the  heir. 

Where  the  mortgagee  has  been  admitted,  and  leaves  an  infant  heir, 
an  order  may  be  made  vesting  the  land  in  the  executors :  Be  Franklyn's 
Mortgages,  W.  N.,  1888,  217. 

The  repeal  effected  by  s.  45  of  the  Copyhold  Act,  1887,  is  only 
directed  to  s.  30  of  this  Act,  consequently  as  regards  deaths  before 
1st  January,  1882,  when  the  C.  A.  took  effect,  s.  4  of  the  V.  &  P. 
A.  still  remains  in  force.  The  confusion  introduced  by  s.  45  seems 
considerable.  The  object  was  to  avoid  the  larger  fine  payable  on  ad- 
mittance of  a  stranger  in  some  manors,  and  might  have  been  attained 
by  giving  the  personal  representative  power  to  convey. 

As  regards  those  hereditaments  to  which  alone  s.  30  now  applies, 
namely,  hereditaments  which  are  not  of  copyhold  or  customary  tenure, 
or  hereditaments  of  either  of  those  tenures  to  which  there  has  been  no 
admittance,  that  s.  operates  to  constitute  the  executor  or  administrator 
devisee  of  trust  and  mortgage  estates  (Be  Hughes,  W.  N.,  1884,  53). 
Whether  as  to  any  particular  land  he  is  such  devisee  will  be  shewn  in 
the  same  manner  as  if  there  were  an  actual  devise. 

The  word  "  hereditaments "  includes,  more  clearly  than  the  word 
"land,"  a  personal  inheritance,  as  an  annuity  to  one  "  and  his  heirs" : 
see  Co.  Lit.  2  a,  20  a;  Stafford  v.  Buckley,  2  Ves.  Sen.  170;  Eolder- 
nesse  v.  Carmarthen,  1  Bro.  C.  C.  377.    Such  annuities  are  sometimes 
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granted  by  corporations  (Manchester,  for  instance)  charged  on  the          S.  80. 
borough  fund  

No  question  as  to  assent  by  an  executor  arises  under  this  s.    He  is      S^Lf^E 
put  in  the  position  of  devisee,  and  cannot  properly  convey  a  trust      Estates  on 
estate  except  to  a  duly  appointed  trustee ;  nor  does  an  executor  gene-         Death. 

rally  assent  to  a  bequest  of  leaseholds  held  in  trust ;  he  only  assigns  

them  to  a  duly  appointed  trustee :  nor  to  a  bequest  of  leaseholds  in  No  question 
mortgage,  as  he  retains  the  legal  estate  in  order  to  get  in  and  receive  **  to  «««nt 
the  money.  ari808' 

The  constitution  of  the  personal  representative  to  be  trustee  operates   Heir  excluded 
like  a  devise  to  exclude  the  heir  from  being  trustee.  M  trustee. 

In  the  case  of  Re  Fining's  Trusts,  26  Ch.  D.  432,  Pearson,  J.,  asked, 
"  What  happens  when  there  is  no  personal  representative  ?    If  the   Whether  the 
legal  estate  does  not  vest  in  the  heir,  where  is  it  ?  "     The  same  might   heir  takes  until 
be  asked  as  to  a  term  of  years.    In  the  Colony  of  Victoria  it  has  been  ^ministration, 
decided  that  until  administration  the  land  descends  to  the  heir-at-law, 
who  can  maintain  ejectment,  but  upon  grant  of  administration  it  vests 
in  the  personal  representative  as  from  the  death  :  Larkin  v.  Drysdale, 
1  Vict.  L.  Rep.  (Law)  164 ;  Wood's  Laws  of  the  Australasian  Colonies, 
p.  110.    Clearly  the  heir  cannot  convey  the  fee,  as  he,  if  taking,  takes 
only  until  a  representative  is  constituted,  and  in  the  absence  of  a 
personal  representative  a  vesting  order  is  necessary:   Rackstraufs 
Trusts,  33  W.  R.  559;  W.  N,  1885,  73;    Williams'  Trusts,  36 
Ch.  D.  231. 

Executors  derive  their  title  from  the  will,  not  from  the  probate,  and  Executors  may 
can  under  this  s.  convey  before  probate  a  legal  freehold  as  well  as  a  C0*J*J  before 
term  held  in  trust  by  their  testator :  see,  however,  Be  Parker's  Trusts,  ^ro  a  e" 
1894,  1  Ch.  707.    Probate  is  only  proof  of  their  title.     If  all  the 
executors  die  before  probate,  subsequent  letters  of  administration  are 
sufficient  proof  of  that  title  (Wms.  Exors.,  309,  8th  ed.). 

One  of  several  executors  or  administrators  can  convey  a  chattel  real,  A  single  per- 
see  Williams  on  Executors,  8th  ed.,  950,  954;  Simpson  v.  Gutteridge,  «onal  represen- 

1  Madd.  609,  616 ;  Jacornb  v.  Earwood,  2  Ves.  Sen.  267-8.  tatiyf  ma^ 

_  convey. 

It  will  now  be  unnecessary,  and  also  useless,  to  make  any  devise  of  _    .      . 
trust  or  mortgage  estates,  not  being  of  copyhold  or  customary  tenure.  estates  how 
Their  devolution  is  assimilated  in  all  respects  to  the  devolution  of  a  far  proper, 
term  of  years,  which  must  pass  to  the  personal  representative;  and 
notwithstanding  any  devise,  the  personal  representative  is  the  person 
to  convey,  and  is  in  all  cases  the  "  heir  "  and  "  assign  "  for  the  purpose 
of  exercising  all  trusts  and  powers. 

On  the  death  of  a  personal  representative  a  new  representative  must  Title  to  free- 

be  constituted  as  in  case  of  personalty.    If  the  executor  of  a  trustee  ho^. trT18t 

or  mortgagee  dies  and  there  is  no  executor  to 'his  estate,  letters  of  le^ho^ 

administration  must  be  taken  out  to  the  trustee  or  mortgagee.     The 

title  to  a  freehold  trust  or  mortgage  estate  (see  Re  Hughes,  W.  N., 

1884,  53)  will  in  fact  be  made  exactly  as  if  it  had  been  a  term  of  years 

held  in  trust  or  mortgage.  Trn8*  e**f  Vs 

rm         t         *     i    7\  ,  .  .  A  x     xi.      rnxat  still  be 

Though  a  freehold  trust  or  mortgage  estate  now  passes  to  the  i^j^  to 

personal  representative  it  must  still  be  conveyed  to  the  trustees  or   "  heirs,"  etc. 
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S.  30. 

Trust  and 

Mortgage 

Estates  ox 

Death. 


Devolution  of 
powers  of 
trustees. 


Devisees  are 
•«  assigns. : 


t» 


When  vendor 
trustee  for 
purchaser. 


Cases  affected. 


mortgagees  "  and  their  heirs"  or  "  in  fee  simple  rt  (see  s.  51),  in  order 
to  give  them  the  fee  simple. 

The  powers  of  trustees  devolve  only  on  those  who  are  specified  as 
persons  to  execute  the  trust;  and  8.  38  (now  T.  A.,  s.  22)  carries  the 
power  to  the  survivor  where  the  trust  is  created  after  1881.  Thus  a 
devise  to  A.  and  B.  on  trust  to  sell,  enables  A.  and  B.  and  also  the 
survivor  of  them  to  sell.  The  decision  in  Osborne  to  Rowlett,  13  Ch. 
D.  774,  appears  to  be  an  authority  that  the  same  applies  to  trusts 
created  before  1882,  but  as  to  the  actual  decision,  see  Re  Morton  &  Hallett,- 
15  Ch.  D.  143.  Where  heirs  are  not  specified,  the  heir  of  the  survivor 
could  not,  as  it  seems  (see  Re  Morton  <fc  Hallett),  before  1882  have 
sold,  though  the  fee  devolved  on  him,  consequently  the  personal 
representative  of  the  survivor  could  not  now  sell :  Re  Ingleby  &  the 
Norwich  Union  Co.,  13  L.  R.  Ch.  D.  Ir.  326 ;  and  see  as  to  trustees' 
powers :  Newman  v.  Warner,  1  Sim.  N.  S.  457.  If  the  devise  is  "  to 
A.  and  B.  and  their  heirs  on  trust  to  sell,"  or  to  A.  and  B.  in  fee  simple 
upon  trust  "  that  they  and  their  heirs,"  or  "  executors  or  administra- 
tors," or  "  the  trustees  or  trustee  for  the  time  being"  {Re  Morton  <fc 
Hallett ;  Re  Cunningham  &  Frayling,  1891,  2  Ch.  567)  "shall  sell," 
then  under  s.  30  the  personal  representative  of  the  survivor  can  sell. 
The  effect  of  s.  30  is  that  there  cannot  now  (except  as  to  copyhold  and 
customary  hereditaments)  be  any  "  assign  "  of  a  trust  estate  by  means 
of  a  devise.  The  only  "  assign  "  is  a  trustee  duly  appointed,  and  s.  31 
(5)  (now  T.  A.,  s.  10  (3) )  gives  him  all  the  powers  of  an  original 
trustee,  so  that  (except  as  before  mentioned)  it  is  unnecessary  now  to 
specify  assigns  in  order  to  enable  them  to  execute  the  trust. 

Persons  taking  by  devise  or  bequest  are  "  assigns  "  in  law :  "  testa- 
mentary assigns,"  see  Whitfield  v.  How,  2  Show.  57 ;  Tttley  v.  Wol- 
stenhobne,  7  Beav.  425,  436 ;  Osborne  to  RowUtt,  ubi  sup.,  pp.  786, 
795. 

Where  there  is  a  valid  contract  binding  on  both  vendor  and  pur- 
chaser, and  at  the  vendor's  death,  either  he  has  made  out  his  title 
according  to  the  contract,  or  the  purchaser  has  accepted  the  title  how- 
ever bad,  the  vendor  is  a  trustee  for  the  purchaser  (Lysaght  v.  Edwards, 
2  Ch.  D.  506,  607),  and  this  s.  applies.  But  see  Re  Colling,  32  Ch.  D. 
333,  as  to  how  the  trust  is  to  be  established :  and  Re  Pagani,  1892, 1 
Ch.  236. 

This  s.  renders  obsolete,  as  regards  persons  dying  after  1881  (except 
as  to  copyhold  and  customary  land  to  which  there  has  been  an  admit- 
tance), all  the  decisions  as  to  what  words  pass  trust  and  mortgage 
estates,  and  as  to  whether  the  trusteeship  passes  to  the  devisees  of 
trust  estates,  discussed  in  1  Jarm.  Wills,  p.  709,  et  seq.,  4th  ed.  If  a 
testator  wishes  that  his  trust  estates  should  go  to  particular  persons, 
he  can  appoint  them  executors  for  that  special  purpose :  see  Wms. 
Exors.  387,  8th  ed. ;  but  see  Re  Parker's  Trusts,  1894, 1  Ch.  707. 

Every  will  should  now  contain  a  devise  to  the  executors  of  ail  copy- 
hold or  customary  land  held  on  trust  or  by  way  of  mortgage. 

As  to  the  s.  of  the  Land  Transfer  Act,  1875,  repealed  by  this  s.,  see 
note  to  V.  &  P.  A.,  s.  5. 
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S.  81. 

VII. — Trustees  and  Executors. 


Trustees  and 
The  following  ss.,   31-38  (both  inclusive),  are  repealed,  and  in      Executors. 

substance  re-enacted,  by  the  T.  A. ;  but  it  may  be  useful  to  print  

them  here  for  purposes  of  reference. 

31. — (I.)  Where  a  trustee,  either  original  or  substituted,  Appointment  of 
and  whether  appointed  by  a  Court  or  otherwise,  is  dead,  or  J^^^Si»* 
remains  out  of  the  United  Kingdom  for  more  than  twelve  property,  fo. 
months,  or  desires  to  be  discharged  from  the  trusts  or 
powers  reposed  in  or  conferred  on  him,  or  refuses  or  is 
unfit  to  act  tlierein,  or  is  incapable  of  acting  therein,  then 
the  person  or  persons  nominated  for  this  purpose  by  the 
instrument,  if  any,  creating  the  trust,  or  if  there  is  no  such 
person,  or  no  such  person  able  and  willing  to  act,  then  the 
surviving  or  continuing  trustees  or  trustee  for  the  time 
being,  or  the  personal  representatives  of  the  last  surviving  or 
continuing  trustee,  may,  by  writing,  appoint  another  person 
or  other  persons  to  be  a  trustee  or  trustees  in  the  place  of 
tlie  trustee  dead,  remaining  out  of  the  United  Kingdom, 
desiring  to  be  discharged,  refusing  or  being  unfit,  or  being 
incapable,  as  aforesaid. 

(2.)  On  an  appointment  of  a  new  trustee,  the  number  of 
trustees  may  be  increased. 

(3.)  On  an  appointment  of  a  new  trustee,  it  sliall  not  be 
obligatory  to  appoint  more  than  one  new  trustee,  where  only 
one  trustee  was  originally  appointed,  or  to  fill  up  tlie  original 
number  of  trustees,  wliere  more  than  two  trustees  were 
originally  appointed;  but,  except  wliere  only  one  trustee 
was  originally  appointed,  a  trustee  shall  not  be  discharged 
under  this  section  from  his  trust  unless  there  will  be  at  least 
two  trustees  to  perform  the  trust. 

(4.)  On  an  appointment  of  a  new  trustee  any  assurance 
or  thing  requisite  for  vesting  tlie  trust  property,  or  any  part 
thereof  ,  jointly  in  the  persons  who  are  the  trustees,  shall  be 
executed  or  done. 

(5.)  Every  new  trustee  so  appointed,  as  well  before  as 
after  all  the  trust  property  becomes  by  law,  or  by  assurance, 
or  otherwise,  vested  in  him,  shall  have  tlie  same  powers, 
authorities,  and  discretions,  and  may  in  all  respects  act,  as 
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ss.  31, 32.  if  he  had  been  originally  appointed  a  trustee  by  the  instru- 
TnuffTEEs  and  m^nt,  if  any,  creating  the  trust. 
Exbcutobs.  (f>.)  The  provisions  of  this  section  relative  to  a  trustee 
who  is  dead  include  the  case  of  a  person  nominated  trustee 
in  a  Witt,  but  dying  before  the  testator ;  and  those  relative 
to  a  continuing  trustee  include  a  refusing  or  retiring  trustee, 
if  willing  to  act  in  the  execution  of  the  provisions  of  this 
section. 

(7.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument,  if  any,  creating 
the  trust,  and  shall  have  effect  subject  to  the  terms  of  that 
instrument  and  to  any  provisions  therein  contained. 

(8.)  This  section  applies  to  trusts  created  either  before  or 
after  the  commencement  of  this  Act. 

See  now  T.  A.,  s.  10,  which  extends  the  powers  of  this  s.  to  the 
case  of  a  trustee  desiring  to  be  discharged^  from  "  all  or  any  of  the 
trusts  or  powers  reposed  in  or  conferred  on  him,'1  and  embodies  C.  A., 
1882,  s.  5 ;  C.  A.,  1892,  s.  6. 

iiitiremsnt  of  ,       32. — (1.)   Where  there  are  more  than  two  trustees,  if  one 

of  them  by  deed  declares  that  he  is  desirous  of  being  dis- 
charged from  the  trust,  and  if  his  co-trustees  and  such  other 
person,  if  any,  as  is  empowered  to  appoint  trustees,  by  deed 
consent  to  the  discharge  of  the  trustee,  and  to  the  vesting  in 
the  co-trustees  alone  of  the  trust  property,  tlien  the  trustee 
desirous  of  being  discharged  shall  be  deemed  to  have  retired 
from  the  trust,  and  shall,  by  the  deed,  be  discharged  there- 
from under  this  Act,  without  any  new  trustee  being  appointed 
in  his  place. 

(2.)  Any  assurance  or  thing  requisite  for  vesting  the  trust 
property  in  the  continuing  trustees  alone  shall  be  executed 
or  done. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument,  if  any,  creating 
the  trust,  and  shall  have  effect  subject  to  the  terms  of  that 
instrument,  and  to  any  provisions  therein  contained. 

(4.)  This  section  applies  to  trusts  created  either  before  or 
after  the  commencement  of  this  Act. 

See  now  T.  A.,  s.  11. 


trustee. 
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33. — (1.)  Every  trustee    appointed   by    the    Court    of     ss.  33, 34. 
Chancery,  or  by  the  Chancery  Division  of  the  Gowrt,  or  by  trustees  and 
any  other  court  of  competent  jurisdiction,  shall,  as  well  before     Executors. 
as  after  the  trust  property  becomes  by  law,  or  by  assurance,  Powers  of  new 
or  otherwise,  vested  in  him,  have  the  same  powers,  authorities,  t££^ted  by 
and  discretions,  and  may  in  all  respects  act,  as  if  he  had  court. 
been  originally  appointed  a  trustee  by  the  instrument,  if  any, 
creating  the  trust 

(2.)  This  section  applies  to  appointments  made  either 
before  or  after  the  commencement  of  this  Act 

See  now  T.  A.,  s.  37. 

34.— (1.)    Where  a  deed   by  which  a  new  trustee    is  Vesting  of 
appointed  to  perform  any  trust  contains  a  declaration  by  in  ^^  y 
the  appointor  to  the  effect  that  any  estate  or  interest  in  any  continuing 
land  subject  to  the  trust,  or  in  any  chattel  so  subject,  or  the 
right  to  recover  and  receive  any  debt  or  other  thing  in 
action  so  subject,  shall  vest  in  the  persons  who  by  virtue  of 
the  deed  become  and  are  the  trustees  for  performing  the 
trust,  that  declaration  shall,  withovt  any  conveyance  or 
assignment,  operate  to  vest  in  .those  persons,  as  joint  tenants, 
and  for  the  purposes  of  the  trust,  that  estate,  interest,  (W* 
right. 

(2.)  Where  a  deed  by  which  a  retiring  trustee  is  dis- 
.  charged  under  this  Act,  contains  such  a  declaration  as  is 
in  this  section  mentioned  by  the  retiring  and  continuing 
trustees,  and  by  the  other  person,  if  any,  empowered  to 
appoint  trustees,  that  declaration  shall,  without  any  convey- 
once  or  assignment,  operate  to  vest  in  the  continuing 
trustees  alone,  as  joint  tenants,  and  for  the  purposes  of  the 
trust,  the  estate,  interest,  or  right  to  which  the  declaration 
relates. 

(3.)  This  section  does  not  extend  to  any  legal  estate  or 
interest  in  copyhold  or  customary  land,  or  to  land  conveyed 
by  way  of  mortgage  for  securing  money  subject  to  the  trust, 
or  to  any  such  share,  stock,  annuity,  or  property  as  is  only 
transferable  in  books  kept  by  a  company  or  other  body,  or 
in  manner  prescribed  by  or  under  Act  of  Parliament 

(4.)  For  purposes  of  registration  of  the  deed  in  any 
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ss.  34,  35,  36.  registry,  the  person  or  persons  making  the  declaration  sliall 

Trustees  and  &*  deemed  the  conveying  party  or  parties,  and  the  conveyance 

Executors,     8naji  fe  famei  fa  be  made  by  him  or  them  under  a  power 

conferred  by  this  Act. 

(5.)  This  section  applies  only  to  deeds  executed  after  the 
commencement  of  this  Act 

See  now  T.  A.,  s.  12. 

Power  for  35. — (1.)  Where  a  trust  for  sale  or  a  power  of  sale  of 

sale  to*seif  property  is  vested  in  trustees,  tliey  may  sell  or  concur  with 
by  auction,  &c.  any  o</wr  person  in  selling  all  or  any  part  of  the  property, 
either  subject  to  prior  charges  or  not,  and  either  togetlier  or 
in  lots,  by  public  auction  or  by  private  contract,  subject  to 
any  such  conditions  respecting  title  or  evidence  of  title,  or 
other  matter,  as  the  trustees  think  ft,  with  power  to  vary 
any  contract  for  sale,  cmd  to  buy  in  at  any  auction,  or  to 
rescind  any  contract  for  sale,  and  to  re-sell,  without  being 
answerable  for  any  loss. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument  creating  the 
trust  or  power,  and  shall  have  effect  subject  to  the  terms  of 
that  instrument,  and  to  the  provisions  therein  contained. 

(3.)  This  section  applies  only  to  a  trust  or  power  created 
by  an  instrument  coming  into  operation  after  the  commence- 
ment of  this  Act. 

See  now  T.  A.,  s.  13. 

Trustee*  3(Jt — (1.)  The  receipt  in  writing  of   any  trustees  or 

trustee  for  any  money,  securities,  or  other  personal  property 
or  effects  payable,  transferable,  or  deliverable  to  them  or 
him  under  any  trust  or  power,  shall  be  a  sufficient  discharge 
for  the  same,  and  sliall  tffectually  exonerate  the  person 
paying,  transferring,  or  delivering  the  same  from  seeing  to 
the  application,  or  being  answerable  for  any  loss  or  mis- 
application tltereof. 

(2.)  This  section  applies  to  trusts  created  either  before  or 
after  the  commencement  of  this  Act. 

See  now  T.  A.,  8.  20. 


receipts. 
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37. — (1.)  An  executor  may  pay  or  allow  any  debt  or     ss.  37, 38. 

claim  on  any  evidence  tliat  he  thinks  sufficient.  trustees  and 

(2.)  An  executor,  or  two  or  more  trustees  acting  together,     Executors. 

or  a  sole  acting  trustee  where,  by  the  instrument,  if  any,  Power  for 

creating  the  trust,  a  sole  trustee  is  authorized  to  execute  the  executor8  «»^ 

u  7  t  trustees  to 

trusts  and  powers  thereof,  may,  if  and  as  he  or  they  think  compound,  <tc. 
Jit,  accept  any  composition,  or  any  security,  real  or  personal, 
for  any  debt,  or  for  any  property \  real  or  personal,  claimed, 
and  may  allow  any  time  for  payment  of  any  debt,  and  may 
compromise,  compound,  abandon,  submit  to  arbitration,  or 
otherwise  settle  any  debt,  account,  claim,  or  thing  whatever 
relating  to  the  testators  estate  or  to  the  trust,  and  for  any 
of  those  purposes  may  enter  into,  give,  execute,  and  do  such 
agreements,  instruments  of  composition  or  arrangement, 
releases,  and  oilier  things  as  to  him  or  them  seem  expedient, 
unthout  being  responsible  for  any  loss  occasioned  by  any  act 
or  thing  so  done  by  him  or  them  in  good  faith. 

(3.)  As  regards  trustees,  this  section  applies  only  if  and 
as  far  as  a  contrary  intention  is  not  expressed  in  the 
instrument,  if  any,  creating  the  trust,  and  shall  have  effect 
subject  to  the  terms  of  that  instrument  and  to  tlie  provisions 
therein  contained. 

(4.)  This  section  applies  to  executorships  and  trusts 
constituted  or  created  either  before  or  after  the  commence- 
ment of  this  Act. 

See  now  T.  A.,  s.  21,  which  extends  the  powers  of  this  section  to 
administrators. 


38. — (1.)   Wliere  a  power  or  trust  is  given  to  or  vested  P™**  **  <«* 

.  •   •     i        t  t  t      or  more 

%n  two  or  more  executors  or  trustees  jointly,  then,  unless  the  executors  or 
contrary  is  expressed  in  the  instrument,  if  any,  creating  the  trU8tees- 
power  or  trust,  the  same  may  be  exercised  or  performed  by 
the  survivor  or  survivors  of  tliemfor  the  time  being. 

(2.)  This  section  applies  only  to  executorships  and 
trusts  constituted  after  or  created  by  instruments  coming 
into  operation  after  the  commencement  of  this  Act. 

See  now  T.  A.,  s.  22. 
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S.  39. 

Married 
Women. 


Power  for 
Court  to  bind 
interest  of 
married 
woman. 


VIII. — Married  Women. 

39. — (1.)  Notwithstanding  that  a  married  woman  is 
restrained  from  anticipation,  the  Court  may,  if  it  thinks 
fit,  where  it  appears  to  the  Court  to  be  for  her  benefit,  by 
judgment  or  order,  with  her  consent,  bind  her  interest 
in  any  property. 

(2.)  This  section  applies  only  to  judgments  or  orders 
made  after  the  commencement  of  this  Act. 


Effect  of  a 
separation  or 
protection 
order. 


Power  of 
Divorce 
Court  to 
dispense  with 
restraint  on 
anticipation. 

Cases  afiected. 


Applications 
under  this  s. 


An  order  under  20  &  21  Vict.  c.  85,  s.  21,  or  s.  25,  or  41  &  42  Vict, 
c.  19,  s.  4,  does  not  apply  to  separate  estate  existing  at  the  date  of  the 
desertion  or  separation,  so  as  to  put  an  end  to  restraint  on  anticipation  : 
see  Waite  v.  Morland,  38  Ch.  D.  135 ;  Hill  v.  Cooper,  1893,  2  Q.  B.  85. 
But  it  does  so  apply  as  to  separate  estate  accruing  afterwards :  see 
those  two  cases,  and  Cooke  v.  Fuller,  26  Beav.  99 ;  Munt  v.  Glynes, 
41  L.  J.  Ch.  639.  Though  separate  estate  does  not  require  the  pro- 
tection of  an  order,  the  words  of  s.  25  seem  to  lead  to  this  result,  as 
to  such  after-acquired  separate  estate. 

As  to  the  jurisdiction  of  the  Court,  acting  under  its  statutory  powers 
of  directing,  in  matrimonial  causes,  a  settlement  of  the  wife's  property, 
to  deal  with  an  existing  restraint  on  anticipation,  see  Michell  v. 
Michell,  1891, 1  P.  208.  It  can  do  so  only  in  the  cases  covered  by 
s.  5  of  22  &  23  Vict.  c.  61. 

Before  this  Act  the  Court  had  no  power — except  by  way  of  sanction- 
ing a  compromise  of  proceedings,  see  Seton,  5th  ed.  790 ;  Wilton  v. 
BUI,  25  L.  J.  Ch.  156 ;  Wall  v.  Rogers,  9  Eq.  58— to  bind  the  interest 
of  a  married  woman  who  was  restrained  from  anticipation,  however 
beneficial  it  might  be  to  her  to  do  so :  see  Robinson  v.  Wheelwright, 
21  Beav.  214,  6  D.  M.  &  G.  535 ;  Tussaud  v.  Tussaud,  9  Ch.  D.  375, 
per  James,  L.J. ;  Smith  v.  Lucas,  18  Ch.  D.  531. 

Applications  under  this  s.  must  be  made  by  summons  in  Chambers, 
s.  69  (3),  and  not  by  petition :  Re  LillwalVs  Settlement,  30  W.  R.  243, 
W.  N.,  1882,  6 ;  Latham  v.  Latham,  W.  N.,  1889, 171. 

See  on  the  intention  of  this  s.,  Tamplin  v.  Miller,  W.  N.,  1882, 44 ; 
Re  Warren's  Settlement,  52  L.  J.  Ch.  928,  W.  N.,  1883, 125 ;  and  see 
orders  made  under  this  s.  in  Ex  parte  Thompson,  W.  N.,  1884,  28 ; 
Sedgwick  v.  Thomas,  48  L.  T.  100;  Musgrave  v.  Sandeman,  lb.  215 ; 
Re  FloooVs  Trusts,  11  L.  R.  Ir.  355;  Re  Wright's  Trusts,  15  ib.  331 ; 
Re  Seagrave's  Trusts,  17  ib.  373 ;  Hodges  v.  Hodges,  20  Ch.  D.  749 ; 
Re  Little's  Will,  36  ib.  701 ;  Re  Currey,  Gibson  v.  Way,  W.  N.,  1887, 
28,  32  Ch.  D.  365 ;  C's  Settlement,  56  L.  J.  Ch.  556,  and  Re  MUner's 
Settlement,  1891,  3  Ch.  547 ;  but  refused  in  Re  Warren's  Settlement, 
ubi  sup. ;  Re  Wheatley,  Smith  v.  Spence,  27  Ch.  D.  606 ;  Re  Jordan, 
Kino  v.  Picard,  34  W.  R.  270,  W.  N.,  1886, 6 ;  and  Re  Little,  Harrison 
v.  Harrison,  40  Ch.  D.  418;  Re  S.'s  Settlement,  W.  N.,  1893, 127. 
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For  forms  of  orders,  see  Seton,  5th  ed.,  pp.  764-7.  SS.  89,  40,  41. 

The  consent  of  a  married  woman  under  this  s.  need  not  in  all  cases  

be  ascertained  by  a  separate  examination  :  Hodges  v.  Hodges,  20  Ch.        women* 

D.  749 ;  Harris  v.  Harford,  W.  N.,  1888, 190 ;  Musgrave  v.  Sandeman,  ' 

48  L.  T.  215. 

Service  on  the  trustees  for  the  married  woman  was  dispensed  with  How  content 
in  Re  Little's  Will,  36  Ch.  D.  701 ;  and  see  Be  Tippett  <fc  Newbovld,  *•*«■• 
37  Ch.  D.  444,  where  the  order  removing  the  restraint  (if  any)  was 
made  in  the  absence  of  the  trustees  (p.  445). 

40. — (1.)  A  married  woman,  whether  an  infant  or  not,  Power  of 
shall  by  virtue  of  this  Act  have  power,  as  if  she  were  married  ° 
unmarried  and  of   full  age,  by   deed,  to    appoint  an  woman, 
attorney  on  her  behalf  for  the  purposes  of  executing  any 
deed  or  doing  any  other  act  which  she  might  herself 
execute  or  do ;  and  the  provisions  of  this  Act  relating 
to  instruments  creating  powers  of  attorney  shall  apply 
thereto. 

(2.)  This  section  applies  only  to  deeds  executed  after 
the  commencement  of  this  Act. 

As  to  a  married  woman's  power  of  attorney  under  this  s.,  see 
Stewart  v.  Fletcher,  38  Ch.  D.  627,  628,  and  see  S.  C.  as  to  form  of 
order  for  payment  of  income  of  funds  in  Court,  subject  to  restraint  on 
anticipation,  to  the  attorney  of  a  married  woman :  see  also  Seton,  5th 
ed.,  p.  188,  and  Addenda,  p.  2098. 

This  s.  when  originally  inserted  had  more  special  reference  to  the 
clauses  struck  out  in  the  House  of  Commons  enabling  married  women 
to  convey  by  deed  simply  without  acknowledgment.  An  acknowledged 
deed  is  necessarily  incapable  of  being  executed  by  attorney,  but  under 
this  8.  a  power  of  attorney  will  be  effectual  as  regards  all  other  deeds 
or  acts  capable  of  being  executed  or  done  by  a  married  woman. 


IX. — Infants.  hrwAnm. 

4L  Where  a  person  in  his  own  right  seised  of  or  en-  Sales  and  leases 

titled  to  land  for  an  estate  in  fee  simple,  or  for  any  lease-  S^^^. 

hold  interest  at  a  rent,  is  an  infant,  the  land  shall  be  40  &  41  yicta ' 

deemed  to  be  a  settled  estate  within  the  Settled  Estates  °- 18- 
Act,  1877. 

This  s.  enables  the  Court  for  the  benefit  of  an  infant  to  sell  bis  fee  Sale  of  infant's 

simple  estate,  not  only  where  he  has  acquired  it  under  a  settlement  lan<*  in  fee 

(see  definition  of  "  settlement "  in  the  S.  E.  A.,  1877,  and  compare  27  simple' 
&  28  Vict.  c.  45,  s.  3— passed  to  meet  Be  Birtle,  11  W.  R.  739 ;  Be 


A 
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SS.  41,  42. 
Infants. 


Leases  and  sales 
of  infant's 
land 
generally. 


Marq.  of  Ailesbury  <fe  Lord  Iueagh,  1893,  2  Ch.  345,  pp.  354,  355), 
but  also  where  it  has  come  to  him  by  descent  or  devise  in  fee.  Before 
this  Act  the  Court  had  no  authority  to  sell  the  real  estate  of  an  infant 
upon  the  mere  ground  that  a  sale  would  be  beneficial:  Calvert  v. 
Godfrey,  6  Beav.  97 ;  except,  perhaps,  to  sell  part,  so  as  to  save  the 
rest :  see  In  re  Jackson,  21  Cb.  D.  786  ;  Be  Be  Teissier's  S.  E.t  1893, 
1  Ch.  153, 163. 

It  also  enables  the  Court  to  authorize  leases  and  sales  of  the  infant's 
freehold  and  leasehold  land,  and  it  is  conceived  that  the  guardians 
of  an  infant  may  under  this  s.,  and  ss.  46  and  49  of  the  S.  E.  A., 
1877,  grant  leases  for  twenty-one  years  of  the  infant's  land  without 
the  authority  of  the  Court.  As  to  the  power  of  the  Court  to  authorize 
leases  of  infant's  land  under  11  Geo.  4  and  1  Will.  4,  c.  65,  see  Simpson 
on  Infants,  2nd  ed.,  368,  and  Be  Letchford,  2  Ch.  D.  719,  where  the 
Court  held  the  leasing  power  under  that  Act  applied,  though  the 
infant  was  entitled  in  reversion  only. 

This  s.  applies,  though  the  infant  is  entitled  in  contingency  only: 
Be  LiddeU,  52  L.  J.  Ch.  207 ;  Be  Sparrow's  5.  E.9  1892, 1  Ch.  412. 

All  the  powers  of  the  S.  E.  A.,  1877,  may  be  executed  by  the 
guardians  on  behalf  of  the  infant  (s.  49). 

Leases,  sales,  &c,  of  land  to  which  an  infant  is  in  his  own  right 
absolutely  entitled  in  possession  may  now  be  effected  under  S.  L.  A., 
1882 :  see  ss.  59,  60. 


Management 
of  land  and 
receipt  and 
application  of 
income  during 
minority. 


Meaning  of 
settlement. 

Applies  where 
legal  estate 
vested  in 
trustees. 


42. — (1.)  If  and  as  long  as  any  person  who  would  but 
for  this  section  be  beneficially  entitled  to  the  possession 
of  any  land  is  an  infant,  and  being  a  woman  is  also  un- 
married, the  trustees  appointed  for  this  purpose  by  the 
settlement,  if  any,  or  if  there  are  none  so  appointed,  then 
the  persons,  if  any,  who  are  for  the  time  being  under  the 
settlement  trustees  with  power  of  sale  of  the  settled  land, 
or  of  part  thereof,  or  with  power  of  consent  to  or  approval 
of  the  exercise  of  such  a  power  of  sale,  or  if  there  are 
none,  then  any  persons  appointed  as  trustees  for  this 
purpose  by  the  Court,  on  the  application  of  a  guardian 
or  next  friend  of  the  infant,  may  enter  into  and  continue 
in  possession  of  the  land;  and  in  every  such  case  the 
subsequent  provisions  of  this  section  shall  apply. 

The  word  "  settlement"  includes  all  settlements  by  whatever  instru- 
ment made,  whether  deed,  will,  writing,  or  Act  of  Parliament ;  this  is 
clear  from  subs.  7  of  this  s.,  which  refers  to  the  instrument  by  which 
the  settlement  is  made,  aud  from  the  definition  of  "instrument/' 
s.  2  (xiii.). 

This  s.  includes  the  case  where  an  infant  takes  by  descent,  also 
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where  the  legal  estate  is  vested  in  trustees  upon  trust  to  pay  the  rents  S.  42. 

and  profits  to  an  infant.    By  s.  2  (iii.)  possession  includes  receipt  of  

income,  and  income  includes  rents  and  profits.  Infants. 

The  trustees  appear  to  take  no  estate  under  this  power :  see  Dean  v. 
Dearly  1891,  3  Ch.  150, 157 ;  Griggs  v.  Gibson,  14  W.  R.  819. 

The  mother  is  now  a  guardian  under  the  Guardianship  of  Infants  Mother  a 

Act,  1886  (49  &  50  Vict.  c.  27).  guardian. 

(2.)  The  trustees  shall  manage  or  superintend  the 
management  of  the  land,  with  full  power  to  fell  timber 
or  cut  underwood  from  time  to  time  in  the  usual  course 
for  sale,  or  for  repairs  or  otherwise,  and  to  erect,  pull 
down,  rebuild,  and  repair  houses,  and  other  buildings  and 
erections,  and  to  continue  the  working  of  mines,  minerals, 
and  quarries  which  have  usually  been  worked,  and  to 
drain  or  otherwise  improve  the  land  or  any  part  thereof, 
and  to  insure  against  loss  by  fire,  and  to  make  allowances 
to  and  arrangements  with  tenants  and  others,  and  to  de- 
termine tenancies,  and  to  accept  surrenders  of  leases  and 
tenancies,  and  generally  to  deal  with  the  land  in  a  proper 
and  due  course  of  management ;  but  so  that,  where  the 
infant  is  impeachable  for  waste,  the  trustees  shall  not 
commit  waste,  and  shall  cut  timber  on  the  same  terms 
only,  and  subject  to  the  same  restrictions,  on  and  subject 
to  which  the  infant  could,  if  of  full  age,  cut  the  same. 

As  to  these  terms  and  restrictions,  see  Honywood  v.  Honywood, 
18  Eq.  306 ;  Dashwood  v.  Magniac,  1891,  3  Ch.  306. 

(3.)  The  trustees  may  from  time  to  time,  out  of  the 
income  of  the  land,  including  the  produce  of  the  sale  of 
timber  and  underwood,  pay  the  expenses  incurred  in  the 
management,  or  in  the  exercise  of  any  power  conferred 
by  this  section,  or  otherwise  in  relation  to  the  land,  and 
all  outgoings  not  payable  by  any  tenant  or  other  person,  - 
and  shall  keep  down  any  annual  sum,  and  the  interest  of 
any  principal  sum,  charged  on  the  land. 

For  the  Court's  powers  to  direct  money  to  be  raised  for  the  cost  of  Cost  of  repairs 

necessary  repairs  of  property  to  which  an  infant  is  absolutely  entitled,  thrown  on 

see  Be  Jackson,  21  Ch.  D.  786;  Conway  v.  Fenton,  40  Ch.  D.  612;  ^P11*1' 
Be  De  Teissier's  S.  E.,  1893,  1  Ch.  165. 

(4.)  The  trustees  may  apply  at  discretion  any  income 
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S.  42. 
Infants. 


Payment  of 
income  to 
parent  or 
guardian. 


Maintenance 
while  father 
alive. 


which,  in  the  exercise  of  such  discretion,  they  deem 
proper,  according  to  the  infant's  age,  for  his  or  her 
maintenance,  education  or  benefit,  or  pay  thereout  any 
money  to  the  infant's  parent  or  guardian,  to  be  applied 
for  the  same  purposes. 

The  power  in  this  subs,  and  in  s.  43  (i.)  to  pay  income  to  the 
parent  or  guardian  for  the  infant's  maintenance,  education,  or  benefit, 
necessarily  implies  a  power  for  the  parent  or  guardian  to  give  receipts, 
and  exempts  a  person  paying  from  seeing  to  the  application  of  the 
money,  just  as  a  like  power  to  trustees  is  necessarily  implied  where 
they  are  directed  to  sell  land  and  divide  the  proceeds  amongst  infants 
(Sowar&by  v.  Lacy,  4  Mad.  142 ;  Lavender  v.  Stanton,  6  Mad.  46). 
Where  the  father  is  living  the  amount  to  be  allowed  for  maintenance 
is  in  the  discretion  of  the  trustees :  Wilson  v.  Turner,  22  Ch.  D.  521 ; 
Re  Lofthouse,  29  tb.  932.  But  a  trustee  who  is  also  one  of  two 
guardians  cannot  discharge  himself  from  his  duty  as  guardian  by 
payment  of  the  income  to  his  co-guardian ;  strict  voucher  of  items  is 
not  required,  but  a  proper  sum  will  be  allowed :  Be  Evans,  Wdch  v. 
Channcll,  26  Ch.  D.  58,  63. 

(5.)  The  trustees  shall  lay  out  the  residue  of  the  in- 
come of  the  land  in  investment  on  securities  on  which 
they  are  by  the  settlement,  if  any,  or  by  law,  authorized 
to  invest  trust  money,  with  power  to  vary  investments ; 
and  shall  accumulate  the  income  of  the  investments  so 
made  in  the  way  of  compound  interest,  by  from  time  to 
time  similarly  investing  such  income  and  the  resulting 
income  of  investments ;  and  shall  stand  possessed  of  the 
accumulated  fund  arising  from  income  of  the  land  and 
from  investments  of  income  on  the  trusts  following 
(namely) : 

(i.)  If  the  infant  attains  the  age  of  twenty-one  years, 

then  in  trust  for  the  infant ; 
(ii.)  If  the  infant  is  a  woman  and  marries  while  an 
infant,  then  in  trust  for  her  separate  use,  inde- 
pendently of  her  husband,  and  so  that  her 
receipt  after  she  marries,  and  though  still  an 
infant,  shall  be  a  good  discharge ;  but 
(iii.)  If  the  infant  dies  while  an  infant,  and  being  a 
woman  without  having  been  married,  then, 
where    the    infant   was,   under   a   settlement, 
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tenant  for  life,  or  by  purchase  tenant  in  tail  or     ss.  42, 43. 
tail  male  or  tail  female,  on  the  trusts,  if  any,      in^I^s. 

declared  of  the  accumulated  fund  by  that  settle-         

ment;  but  where  no  such  trusts  are  declared, 
or  the  infant  has  taken  the  land  from  which 
the  accumulated  fund  is  derived  by  descent, 
and  not  by  purchase,  or  the  infant  is  tenant  for 
an  estate  in  fee  simple,  absolute  or  determin- 
able, then  in  trust  for  the  infant's  personal 
estate ; 
bat  the  accumulations,  or  any  part  thereof,  may  at  any 
time  be  applied  as  if  the  same  were  income  arising  in  the 
then  current  year. 

(6.)  Where  the  infant's  estate  or  interest  is  in  an 
undivided  share  of  land,  the  powers  of  this  section 
relative  to  the  land  may  be  exercised  jointly  with  persons 
entitled  to  possession  of,  or  having  power  to  act  in 
relation  to,  the  other  undivided  share  or  shares. 

(7.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  instrument  under 
which  the  interest  of  the  infant  arises,  and  shall  have 
effect  subject  to  the  terms  of  that  instrument  and  to  the 
provisions  therein  contained. 

(8.)  This  section  applies  only  where  that  instrument 
comes  into  operation  after  the  commencement  of  this  Act. 

This  s.  goes  somewhat  beyond  what  can  be  done  by  deed.    The  How  far  this 
trust  extends  over  the  minority  of  a  tenant  in  tail  by  descent,  as  well  8-  agrees  with 
as  the  minority  of  a  tenant  in  tail  by  purchase,  which  in  a  deed  or  the  U8ual  form' 
will  would  be  a  void  trust  (see  1  Jarman,  274,  4th  ed.).    To  this 
there  is  practically  no  objection,  as  the  same  accumulation  would  take 
place  by  operation  of  law  or  under  the  direction  of  the  Court  in  an 
administration  action.    Under  subs.  5  the  trust  for  disposal  of  the 
proceeds  of  accumulation  is  strictly  confined  within  what  could  be 
done  by  deed  or  will. 

43.— (1.)  Where  any  property  is  held  by  trustees  in  Application 
trust  for  an  infant,  either  for  life,  or  for  any  greater  ^J iSSJTof 
interest,  and  whether  absolutely,  or  contingently  on  his  property  of 
attaining  the  age  of  twenty-one  years,  or  on  the  occur-  maintenance, 
rence  of  any  event  before  his  attaining  that  age,  the  &c* 
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is  after  21. 


s.  43.        trustees  may,  at  their  sole  discretion,  pay  to  the  infant's 
Jnfaots.      Par©at  or  guardian,  if  any,  or  otherwise  apply  for  or  to- 

wards  the  infant's  maintenance,  education  or  benefit,  the 

income  of  that  property,  or  any  part  thereof,  whether 
there  is  any  other  fund  applicable  to  the  same  purpose, 
or  any  person  bound  by  law  to  provide  for  the  infant's 
maintenance  or  education,  or  not. 

Does  not  apply       This  s.  does  Dot  apply  to  property  the  vesting  of  which  is  or  may 
where  vesting    he  postponed  beyond  the  age  of  twenty-one  years :  Judkin's  Trusts, 

25  Ch.  D.  743.  In  all  such  cases  where  the  vesting  is  so  postponed, 
maintenance,  education,  and  accumulation  clauses  are  still  necessary. 

As  to  the  implied  power  of  the  parent  or  guardian  to  give  receipts 
for  income  and  as  to  the  allowance  for  maintenance  where  the  father 
is  living,  see  n.  to  s.  42  (4) ;  and  as  to  controlling  the  discretion  of  a 
trustee  in  regard  to  maintenance  and  education  as  long  as  the  dis- 
cretion is  honestly  exercised,  see  Be  Lo/thouse,  29  Ch.  D.  921;  Be 
Bryant,  1894, 1  Ch.  324. 

A  gift  of  residue  to  an  infant  makes  .the  executor  a  trustee  within 
this  s.,  when  the  residue  is  ascertained :  Be  Smith,  42  Ch.  D.  302. 

(2.)  The  trustees  shall  accumulate  all  the  residue  of 
that  income  in  the  way  of  compound  interest,  by  invest* 
ing  the  same  and  the  resulting  income  thereof  from  time 
to  time  on  securities  on  which  they  are  by  the  settle- 
ment, if  any,  or  by  law,  authorized  to  invest  trust  money, 
and  shall  hold  these  accumulations  for  the  benefit  of  the 
person  who  ultimately  becomes  entitled  to  the  property 
from  which  the  same  arise ;  but  so  that  the  trustees  may 
at  any  time,  if  they  think  fit,  apply  those  accumulations, 
or  any  part  thereof,  as  if  the  same  were  income  arising  in 
the  then  current  year. 


Past  main- 
tenance. 


Fund  vested 
subject  to  be 
divested. 


Infant  tenant 
for  life. 


Under  this  and  the  preceding  subs,  trustees  may  apply  past  accu- 
mulations in  payment  of  past  maintenance:  Re  Pitts*  Settlement, 
Collins  v.  Pitts,  W.  N.,  1884,  225 ;  but  see  S.  C.  ib.  242. 

Accumulations  of  income  of  property  vested,  but  subject  to  be 
divested  on  death  under  twenty-one,  have  been  held  to  be  part  of  the 
infant's  estate  on  his  dying  under  that  age :  Be  Buckley's  Estate,  22 
Ch.  D.  583  (decided  on  s.  26  of  23  &  24  Vict.  c.  145,  the  latter  clause 
of  which  is  the  Bame  as  in  this  subs.) ;  Be  Humphreys,  1893,  3  Ch.  1, 
which  arrives  at  the  result  on  consideration  of  subs.  3. 

And  accumulations  of  income  of  a  share  of  which  an  infant  con- 
tingently on  her  attaining  twenty-one  was  tenant  for  life,  were  paid 
to  her  at  twenty-one  as  the  person  ultimately  entitled  to  the  property 
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from  which  they  arose :  Re  Wells,  43  Ch.  D.  281 ;  but  see  Re  Hum-  S.  43. 

phreys,  ubi  sup.,  which,  though  it  approves  of  the  decision  in  Re  Wells,  

suggests  a  different  reason  for  it.  

For  investments  of  trust  money  authorized  by  law,  see  T.  A.,  T.  A. 
1894,  infrh. 

(3.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  instrument  under 
which  the  interest  of  the  infant  arises,  and  shall  have 
effect  subject  to  the  terms  of  that  instrument  and  to  the 
provisions  therein  contained. 

A  direction  to  accumulate  the  income  of  shares  given  to  infants  "Contrary 
contingently  on  attaining  twenty-one,  and  to  pay  the  same  to  them  as  intention. ' 
and  when  their  presumptive  shares  become  payable,  is  not  a  contrary 
intention  excluding  the  operation  of  subs.  1 :  Re  Thatcher's  Trusts, 
26  Ch.  D.  426 ;  and  see  Re  Dickson,  29  ib.  331, 338-9 ;  Re  Humphreys, 
ubi  sup, 

(4.)  This  section  applies  whether  that  instrument 
comes  into  operation  before  or  after  the  commencement 
of  this  Act. 


Under  s.  26  of  Lord  Cran worth's  Act,  the  expression  income  to  which   Applies  to 
such  infant  *•  may  be  entitled"  was  held  to  mean  " may  be  or  become  ca£cs   .  T 
entitled,"  so  as  to  include  income  accruing  on  a  fund  to  which  an  g0€3  wjth 
infant  was  contingently  entitled  (Re  Cotton,  1  Ch.  D.  232),  but  where  capital, 
no  income  was  accruing  before  the  contingency  the  s.  did  not  apply 
{Re  George,  5  Ch.  D.  837).    The  same  holds  good  under  this  s.  of 
this  Act :  Re  Judkin's  Trusts,  25  Ch.  D.  743 ;  Re  Dickson,  Hill  v. 
Grant,  28  Ch.  D.  291, 29  ib.  334.    But  if  the  legacy  is  directed  to  be  set 
apart  (for  the  benefit  of  the  legatees  and  not  merely  for  the  convenience 
of  the  residuary  estate :  see  Re  Inman,  1893,  3  Ch.  518 ;  Re  Snaith, 
38  Solicitors1  Jour.  564),  the  income  may  be  applied  under  this  s. 
(Johnston  v.  O'Neill,  3  L.  R.  Ir.  476 ;  Re  Medlock's  Trusts,  Ruffle  v. 
Medlock, 55  L.  J.  Ch.  738;  W.  N.,1886,  111);  and  that,  whether  the 
legacy  is  specific  or  only  pecuniary :  Re  Clements,  1894, 1  Ch.  665. 
Nor  does  this  s.  apply  where  the  whole  income  is  subject  to  a  prior 
express  trust  for  accumulation:  Re   Alford,  Hunt  v.  Pcurry,  32 
Ch.  D.  383. 

In  the  case  of  a  pecuniary  legacy  to  an  infant  contingent  on  his 
attaining  twenty-one,  and  carrying  interest  in  the  meantime,  the  exe- 
cutors are  bound  to  set  it  apart,  and  would  but  for  this  s.  accumulate 
the  whole  income.  The  effect  of  this  s.  is  that,  in  the  absence  of  any 
direction  to  the  contrary,  if  the  infant  dies  under  twenty-one  the 
residuary  legatee  takes  only  the  accumulations  representing  the  residue 
of  the  income  not  applied  under  it  On  the  other  hand,  if  no  interest 
is  payable  on  the  legacy  till  the  infant  attains  twenty-one,  there  is  no 
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Infants. 
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income  to  which  the  b.  can  apply,  and  the  residuary  legatee  takes  the 
income  of  the  residue  without  deduction  till  the  legacy  becomes  vested. 
The  short  effect  of  the  s.  seems  capable  of  being  stated  thus :  Where 
the  income  will  go  along  with  the  capital  if  and  when  the  capital  vests, 
then  the  income  is  applicable  under  the  s.  for  the  benefit  of  the  infant, 
otherwise  not 

And  the  Court  of  Appeal  has  held  in  Be  Holford,  1894, 3  Ch.  30 
(overruling  Be  Jeffery,  1891, 1  Ch.  671),  that  where  there  is  a  gift 
to  several,  contingently  on  attaining  twenty-one,  the  member  of  the 
class  who  first  attains  twenty-one  does  not  then  become  entitled  to 
the  income  of  the  whole  fund,  until  the  next  share  in  the  corpus  of 
the  fund  vests ;  but  those  under  twenty-one  can  still  be  maintained, 
under  this  a.,  out  of  the  income  of  their  contingent  shares :  and  see 
Bochford  v.  Hack  man,  9  Ha.  475,  485. 

The  tacit  incorporation  of  this  s.  in  a  gift  of  residue  among  the 
testator's  infant  children,  who  also  take  contingent  legacies  under  the 
will,  does  not  displace  the  rule  that  the  legacies  carry  interest  from 
the  testator's  death :  Be  Moody,  1895, 1  Ch.  101. 

S.  42  authorizes  the  application  of  the  rents  and  profits  of  land  as 
between  ss.  42  defined  by  s.  2  (ii.)  for  the  maintainance,  education,  or  benefit  of  an 
and  43.  infant  only  where  the  instrument  under  which  the  interest  of  the  infant 

arises  comes  into  operation  after  1881,  but  s.  43  applies  to  any  property 
as  defined  by  s.  2  (i.),  whether  the  instrument  comes  into  operation 
after  1881  or  not. 


Difference 


Rent-ciuboes 

and  other 
Annual  Sums. 

Remedies  for 
recovery  of 
annual  sums 
charged  on 
land. 


X. — Rent-charges  and  other  Annual  Sums. 

44. — (1.)  Where  a  person  is  entitled  to  receive  out  of 
any  land,  or  out  of  the  income  of  any  land,  any  annual 
sum,  payable  half-yearly  or  otherwise,  whether  charged 
on  the  land  or  on  the  income  of  the  land,  and  whether 
by  way  of  rent-charge  or  otherwise,  not  being  rent  inci- 
dent to  a  reversion,  then,  subject  and  without  prejudice 
to  all  estates,  interests,  and  rights  having  priority  to  the 
annual  sum,  the  person  entitled  to  receive  the  same  shall 
have  such  remedies  for  recovering  and  compelling  pay- 
ment of  the  same  as  are  described  in  this  section,  as  far 
as  those  remedies  might  have  been  conferred  by  the 
instrument  under  which  the  annual  sum  arises,  but  not 
further. 

(2.)  If  at  any  time  the  annual  sum  or  any  part  thereof 
is  unpaid  for  twenty-one  days  next  after  the  time  ap- 
pointed for  any  payment  in  respect  thereof,  the  person 
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entitled  to  receive  the  annual  sum  may  enter  into  and        s.  44. 
distrain  on  the  land  charged  or  any  part  thereof,  and  jg^^j^n 
dispose  according  to  law  of  any  distress  found,  to  the     and  other 
intent  that  thereby  or  otherwise  the  annual  sum  and  all  AyyuAL  SpM8' 
arrears  thereof,  and  all  costs  and  expenses  occasioned  by 
non-payment  thereof,  may  be  fully  paid. 

(3.)  If  at  any  time  the  annual  sum  or  any  part  thereof 
is  unpaid  for  forty  days  next  after  the  time  appointed  for 
any  payment  in  respect  thereof,  then,  although  no  legal 
demand  has  been  made  for  payment  thereof,  the  person 
entitled  to  receive  the  annual  sum  may  enter  into  pos- 
session of  and  hold  the  land  charged  or  any  part  thereof, 
and  take  the  income  thereof,  until  thereby  or  otherwise 
the  annual  sum  and  all  arrears  thereof  due  at  the  time 
of  his  entry,  or  afterwards  becoming  due  during  his 
continuance  in  possession,  and  all  costs  and  expenses 
occasioned  by  non-payment  of  the  annual  sum,  are  fully 
paid;  and  such  possession  when  taken  shall  be  without 
impeachment  of  waste. 

(4.)  In  the  like  case  the  person  entitled  to  the  annual 
charge,  whether  taking  possession  or  not,  may  also  by 
deed  demise  the  laud  charged,  or  any  part  thereof,  to  a 
trustee  for  a  term  of  years,  with  or  without  impeachment 
of  waste,  on  trust,  by  mortgage,  or  sale,  or  demise  for  all 
or  any  part  of  the  term,  of  the  land  charged,  or  of  any 
part  thereof,  or  by  receipt  of  the  income  thereof,  or  by 
all  or  any  of  those  means,  or  by  any  other  reasonable 
means,  to  raise  and  pay  the  annual  sum  and  all  arrears 
thereof  due  or  to  become  due,  and  all  costs  and  expenses 
occasioned  by  non-payment  of  the  annual  sum,  or  in- 
curred in  compelling  or  obtaining  payment  thereof,  or 
otherwise  relating  thereto,  including  the  costs  of  the 
preparation  and  execution  of  the  deed  of  demise,  and 
the  costs  of  the  execution  of  the  trusts  of  that  deed; 
and  the  surplus,  if  any,  of  the  money  raised,  or  of  the 
income  received,  under  the  trusts  of  that  deed  shall  be 
paid  to  the  person  for  the  time  being  entitled  to  the 
land  therein  comprised  in  reversion  immediately  ex- 
pectant on  the  term  thereby  created. 
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ss.  44, 45.         (5.)  This  section  applies  only  if  and  as  far  as  a  con- 

Rextt-charoes  trary  intention  is  not  expressed  in  the  instrument  under 
axd  otheb    which  the  annual  sum  arises,  and  shall  have  effect  subject 

to  the  terms  of  that  instrument  and  to  the  provisions 

therein  contained. 

(6.)  This  section  applies  only  where  that  instrument 
comes  into  operation  after  the  commencement  of  this 
Act. 

How  agrees  This  s.  gives  the  ordinary  remedy  for  enforcing  payment  of  a  rent- 

with  usual  charge,  except  that  instead  of  a  term,  power  only  is  given  to  limit  a 
term.  The  remedy  by  means  of  a  term  is  rarely  wanted,  and  if  wanted 
the  term  can  be  created.  Where  by  reason  of  a  lease  being  prior  in 
date  to  the  limitation  of  a  rent-charge,  or  being  granted  under  a  power 
which  gives  it  priority  to  a  rent-charge,  the  lessee's  title  is  paramount 
to  the  rent-charge,  the  remedy  by  distress  is  not  available,  and  the 

Why  a  terra       leasee  is  only  liable  to  pay  his  rent  to  the  reversioner.    Hence  the 

necessary.  necessity  for  a  term. 

The  remedies  given  by  this  s.  do  not  prevent  recourse  to  other 
remedies :  Searh  v.  Cooke,  43  Ch.  D.  519. 

Redemption  of  45. — (1.)  Where  there  is  a  quit-rent,  chief-rent,  rent- 
otlierjftr?  ***  oharge,  or  other  annual  sum  issuing  out  of  land  (in  this 
petualcharges.  section  referred  to  as  the  rent),  the  Copyhold  Commis- 
sioners shall  at  any  time,  on  the  requisition  of  the  owner 
of  the  land,  or  of  any  person  interested  therein,  certify 
the  amount  of  money  in  consideration  whereof  the  rent 
may  be  redeemed. 

The  Board  of  Agriculture  is  now  charged  with  this  duty :  see  Board 
of  Agriculture  Act,  1889,  8.  2. 

(2.)  Where  the  person  entitled  to  the  rent  is  abso- 
lutely entitled  thereto  in  fee  simple  in  possession,  or  is 
empowered  to  dispose  thereof  absolutely,  or  to  give  an 
absolute  discharge  for  the  capital  value  thereof,  the 
owner  of  the  land,  or  any  person  interested  therein,  may, 
after  serving  one  month's  notice  on  the  person  entitled 
to  the  rent,  pay  or  tender  to  that  person  the  amount 
certified  by  the  Commissioners. 

Trust  for  or  ^e  B°ar^  act  under  this  subs,  in  cases  where  there  is  a  power  of 

power  of,  sale,    sale  in  trustees  of  a  settlement,  or  in  the  tenant  for  life  under  the 

Settled  Land  Acts.    The  tenant  for  life  and  the  trustees  are  together 
the  persons  entitled  to  the  rent,  to  whom  the  notice  is  to  be  given. 
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(3.)  On  proof  to  the  Commissioners  that  payment  or     ss.  45,46. 
tender  has  been  so  made,  they  shall  certify  that  the  rent  rent^IrGes 
is  redeemed  under  this  Act;  and  that  certificate  shall     and  other 

be  final  and  conclusive,  and  the  land  shall  be  thereby         

absolutely  freed  and  discharged  from  the  rent. 

(4.)  Every  requisition  under  this  section  shall  be  in 
writing;  and  every  certificate  under  this  section  shall 
be  in  writing,  sealed  with  the  seal  of  the  Commissioners. 

(5.)  This  section  does  not  apply  to  tithe  rent-charge,  or 
to  a  rent  reserved  on  a  sale  or  lease,  or  to  a  rent  made 
payable  under  a  grant  or  licence  for  building  purposes, 
or  to  any  sum  or  payment  issuing  out  of  land  not  being 
perpetual. 

(6.)  This  section  applies  to  rents  payable  at,  or  created 
after,  the  commencement  of  this  Act. 

(7.)  This  section  does  not  extend  to  Ireland. 

The  rents  referred  to  in  this  s.,  except  a  perpetual  rent-charge  or 
annuity,  are  incidents  of  tenure,  and  would  not  be  incumbrances 
within  s.  5. 

The  Board  require  an  application  in  writing,  but  not  in  any  special  Procedure 
form,  signed  by  the  owner  of  the  land,  or  some  person  interested  there-  ^der  the  s. 
in ;  the  application  should  contain  a  statement  of  the  facts  sufficient  to 
show  that  the  application  is  within  the  s. 

In  the  absence  of  special  circumstances,  twenty-five  years'  purchase 
of  the  rent  is  the  usual  consideration  for  redemption  fixed  by  the 
Board. 

The  office  fee  for  the  certificate  under  subs.  1  is  10s.  No  further 
fee  is  charged  for  the  certificate  under  subs.  3. 

The  Board  do  not  deal  with  the  expenses  of  the  application. 

The  entire  expense  of  redeeming  the  rent  necessarily  falls  on  the   On  whom 
person  redeeming.    He  has  to  procure  the  certificate  of  the  Board  as  "P6118®  fft"8« 
to  the  amount  to  be  paid,  and  as  to  payment  or  tender  of  that  amount. 
The  person  entitled  to  the  rent  has  only  to  receive  the  redemption 
money. 

As  to  obtaining  apportionment  of  rents  mentioned  in  this  s.,  see  17   Apportion- 
ed 18  Vict.  c.  97,  ss.  10-14.  ment. 


XI. — Powers  op  Attorney.  powers  of 

Attorney. 

46, — (1.)  The  donee  of  a  power  of  attorney  may,  if  he  Kxec^io^ 
thinks  fit,  execute  or  do  any  assurance,  instrument,  or  under  power 
thing  in  and  with  his  own  name  and  signature  and  his 
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ss.  46, 47.     own  seal,  where  sealing  is  required,  by  the  authority  of 
Powers  of    the  donor  of  the  power ;  and  every  assurance,  instrument, 
attorney.     anc[  thing  so  executed  and  done  shall  be  as  effectual  in 
law,  to  all  intents,  as  if  it  had  been  executed  or  done  by 
the  donee  of  the  power  in  the  name  and  with  the  signa- 
ture and  seal  of  the  donor  thereof. 

(2.)  This  section  applies  to  powers  of  attorney  created 
by  instruments  executed  either  before  or  after  the  com- 
mencement of  this  Act. 

This  s.  had  especial  reference  to  clauses  which  were  struck  out  of 
the  Bill  in  the  House  of  Commons,  hut  which  are  now  contained  in 
the  C.  A.,  1882,  ss.  8  and  9. 

The  execution  after  1881  of  an  instrument  by  an  attorney  in  his 
own  name  will  not  be  invalid.  It  is  not  necessary,  though  proper,  to 
express  that  he  executes  as  attorney,  or  on  behalf  of  his  principal. 

The  provision  as  to  the  donee  using  his  own  seal  would  seem  to 
apply  where  a  Corporation  has  appointed  an  attorney. 

Payment  by  47, — (l.)  Any  person  making  or  doing  any  payment 

under  power      or  act,  in  good  faith,  in  pursuance  of  a  power  of  attorney, 

r/death  &^iCe  8^a11  not  **  l"**6  in  respect  of  the  payment  or  act  by 
good.    '     '    reason  that  before  the  payment  or  act  the  donor  of  the 

power  had  died  or  become  lunatic,  of  unsound  mind,  or 
bankrupt,  or  had  revoked  the  power,  if  the  fact  of  death, 
lunacy,  unsoundness  of  mind,  bankruptcy,  or  revocation, 
was  not  at  the  time  of  the  payment  or  act  known  to  the 
person  making  or  doing  the  same. 

Winding-up  of      Winding-up  proceedings  are  not  a  revocation  of  a  power  of  attorney, 
company.  without  notice  of  them :  see  Be  Oriental  Bank,  28  Ch.  D.  634,  640. 

The  law  there  laid  down  by  Chitty,  J.,  leads  to  the  conclusion  that 
"bankruptcy"  in  8.  2  (xv.),  supra,  does  not  include  winding-up  pro- 
ceedings. 

(2.)  But  this  section  shall  not  affect  any  right  against 
the  payee  of  any  person  interested  in  any  money  so  paid  ; 
and  that  person  shall  have  the  like  remedy  against  the 
payee  as  he  would  have  had  against  the  payer  if  the  pay- 
ment had  not  been  made  by  him. 

(3.)  This  section  applies  only  to  payments  and  acts 
made  and  done  after  the  commencement  of  this  Act. 

"  By,"  in  the  marginal  note,  should  be  "  to." 
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This  8.  is  supplementary  to  the  T.  A.,  s.  23,  which  replaces  22  &  23      SS.  47,  48. 

Vict.  c.  35,  s.  26,  and  applies  only  to  trustees,  executors,  and  adminis-  

trators :  see  s.  50  of  the  later  Act.  Powers  or 

And  as  to  notice  being  necessary,  apart  from  statute,  in  order  to        TT0 
terminate  an  agent's  authority — except  in  case  of  bankruptcy  or  death 
— eee  Re  Oriental  Bank,  28  Ch.  D.  634,  640. 

Further  provision  is  made  for  powers  of  attorney  by  ss.  8  and  9  of 
the  C.  A.,  1882.    It  is  still  necessary  for  a  purchaser  taking  a  convey- 
ance under  power  of  attorney  not  made  in  accordance  with  that  Act, 
to  ascertain  that  the  principal  is  alive  at  the  time  of  execution  of  the 
conveyance.    But  this  s.  seems  to  enable  the  attorney  to  give  a  valid  As  to  corn- 
discharge  for  the  purchase-money,  so  that  where  the  contract  is  binding  plating 
on  the  vendor,  the  purchaser  would  obtain  a  good  equitable  title.    The  p"Ce^f  undeP 
legal  estate  would  remain  outstanding,  but  a  conveyance  could  be  attorney  under 
obtained  from  the  personal  representatives  under  s.  4  or  s.  30  of  this  this  s. 
Act.    Notwithstanding  this  s.,  it  will  be  best  still  to  continue  the  old 
practice  of  depositing  or  retaining  the  purchase-money  until  it  is  ascer- 
tained that  the  vendor  survived  the  date  of  execution  by  his  attorney, 
unless  the  power  can  be  and  is  made  absolutely  irrevocable  under  a.  8 
of  C.  A.,  1882,  or  made  irrevocable  for  a  specified  period  under  s.  9  of 
that  Act,  and  in  the  latter  case  the  execution  by  the  attorney  must  be 
within  the  specified  period. 

48, — (!•)  An  instrument  creating  a  power  of  attorney,  Deposit  of 
its  execution  being  verified  by  affidavit,  statutory  declara-  ™*£  JjJJS'g 
tion,  or  other  sufficient  evidence,  may,  with  the  affidavit  powers  of 
or  declaration,  if  any,  be  deposited  in  the  Central  Office 
of  the  Supreme  Court  of  Judicature. 

(2.)  A  separate  file  of  instruments  so  deposited  shall 
be  kept,  and  any  person  may  search  that  file,  and  inspect 
every  instrument  so  deposited,  and  an  office  copy  thereof 
shall  be  delivered  out  to  him  on  request 

(3.)  A  copy  of  an  instrument  so  deposited  may  be 
presented  at  the  office,  and  may  be  stamped  or  marked 
as  an  office  copy,  and  when  so  stamped  or  marked  shall 
become  and  be  an  office  copy. 

It  is  the  practise  of  the  Central  Office  to  apply  this  subs,  only  to 
copies  presented  at  the  time  of  depositing  the  power.  Copies  after- 
wards wanted  must  be  bespoken  and  made  in  the  Central  Office:  see  the 
Rule  under  this  s.,  iw/rd,  ch.  v.,  and  the  Annual  Practice  for  1894, 
vol.  iL,  p.  361. 

(4.)  An  office  copy  of  an  instrument  so  deposited  shall 
without  further  proof    be    sufficient   evidence    of    the 


Attorney. 
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ss.  48,  49,  50.  contents  of  the  instrument  and  of  the  deposit  thereof  in 
Powers  of     the  Central  Office. 

(5.)  General  Eules  may  be  made  for  purposes  of  this 
section,  regulating  the  practice  of  the  Central  Office,  and 
prescribing,  with  the  concurrence  of  the  Commissioners 
of  Her  Majesty's  Treasury,  the  fees  to  be  taken  therein. 

See  Rule  under  this  s.,  infra,  ch.  v. 

(6.)  This  section  applies  to  instruments  creating  powers 
of  attorney  executed  either  before  or  after  the  commence- 
ment of  this  Act. 

There  is  always  a  difficulty  in  securing  the  production  of  a  general 
power  of  attorney  for  the  benefit  of  those  whose  rights  depend  on  an 
exercise  of  the  power,  the  original  document  being  necessarily  retained 
for  subsequent  use.  Under  this  s.  the  original  may  be  deposited,  and 
may  be  inspected  and  an  office  copy  may  be  obtaiued. 


Construction 
and  Effect 

of  Deeds  and 
other  In- 
struments. 


Use  of  word 
"grant"  un- 
necessary. 


As  to  necessity 
for  word 
«*  grant." 


Conveyance  by 
a  person  to 
himself,  &c. 


XII. — Construction  and  Effect  of  Deeds  and 

other  Instruments. 

49. — (1.)  It  is  hereby  declared  that  the  use  of  the 
word  "grant"  is  not  necessary  in  order  to  convey  tene- 
ments or  hereditaments,  corporeal  or  incorporeal. 

(2.)  This  section  applies  to  conveyances  made  before 
or  after  the  commencement  of  this  Act. 

Since  the  Act  8  &  9  Vict.  c.  106,  s.  2,  enabled  land  in  possession  to 
be  conveyed  by  grant,  it  has  been  the  practice  to  use  that  word  in 
conveyances  of  freehold  land,  though  probably  not  necessary,  if  the 
intent  to  pass  the  estate  is  clear  (see  Chester  v.  Willan,  2  Wms.  Saund. 
96a  (1) ;  Shove  v.  Pincke,  5  T.  R.  124).  This  s.  removes  any  question 
as  to  the  necessity  of  so  doing.  The  word  "  convey  n  may  be  used 
where  convenient  as  to  both  freeholds  and  leaseholds  (see  s.  2  (v.), 
s.  57,  and  Forms  in  Fourth  Schedule  of  this  Act).  It  is  not  necessary 
to  use  the  word  u  grant "  except  where  it  implies  covenants  under  Acts 
of  Parliament,  as  under  s.  32  of  the  Lands  Glauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18). 

50. — (1.)  Freehold  land,  or  a  thing  in  action,  may  be 
conveyed  by  a  person  to  himself  jointly  with  another 
person,  by  the  like  means  by  which  it  might  be  oon- 
veyed  by  him  to  another  person ;  and  may,  in  like 
manner,  be  conveyed  by  a  husband  to  his  wife,  and  by 
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a  wife  to  her  husband,  alone  or  jointly  with  another     ss.  50, 51. 

person.  Construction 

(2.)  This  section  applies  only  to  conveyances  made    **?  EpFECT 

v    '  rr  ,     J  J  op  Deeds  and 

after  the  commencement  of  this  Act.  other  In- 

struments. 

The  first  part  of  this  s.  is  supplementary  to  22  &  23  Vict.  c.  35,  

s.  21  (which  applies  only  to  personal  property),  and  is  only  intended  to 
apply  to  a  conveyance  in  joint  tenancy,  as  in  the  ordinary  case  of  the 
appointment  of  a  new  trustee.    If  land  conveyed  by  A.  is  to  be  held   How  land  to 
in  common  by  himself  and  B.,  the  proper  course  is  either  for  A.  to   be  wkvvssA 
convey  an  undivided  share  to  B.,  or  to  convey  the  entirety  to  B.  to  the   common 
use  of  himself  and  B.  as  tenants  in  common.    The  latter  form  would 
be  adopted  only  to  make  covenants  run  with  the  land ;  but  query  if 
covenants  implied  under  s.  7  would  run  with  A.'s  moiety  :  see  note  on 
that  s.,  subs.  (1),  supra. 

It  will  be  borne  in  mind  in  reading  this  and  other  ss.  of  the  Act  Singular  in- 
that  the  singular  includes  the  plural,  the  plural  the  singular,  and  the   cl"des  Plu™1 
masculine  gender  includes  the  feminine,  unless  the  contrary  is  ex-   feminine. 
pressly  provided :  see  the  Interpretation  Act,  1889,  s.  1. 

51, — (1.)  In  a  deed  it  shall  be  sufficient,  in  the  limita-  Words  of 
tion  of  an  estate  in  fee  simple,  to  use  the  words  in  fee  fe™o* in  tan. 
simple,  without  the  word  heirs ;  and  in  the  limitation  of 
an  estate  in  tail,  to  use  the  words  in  tail  without  the 
words  heirs  of  the  body ;  and  in  the  limitation  of  an 
estate  in  tail  male  or  in  tail  female,  to  use  the  words  in 
tail  male,  or  in  tail  female,  as  the  case  requires,  without 
the  words  heirs  male  of  the  body,  or  heirs  female  of  the 
body. 

(2.)  This  section  applies  only  to  deeds  executed  after 
the  commencement  of  this  Act. 

See  this  s.  illustrated  in  the  4th  Schedule,  Form  IV. 

The  principal  effect  of  this  s.  is  to  shorten  the  expressions  required  in   Short  expres- 
a  deed  to  create  estates  tail  and  cross  remainders.     There  still  remains  8*°°  *°r  esta*e 
the  distinction  between  deeds  and  wills,  that  in  a  will  many  expressions,    ai ' 
such  as  "  A.  and  his  assigns  for  ever,"  "  A.  and  his  issue,"  &c,  will 
create  an  estate  of  inheritance,  but  in  a  deed  no  words  are  sufficient 
except  either  the  old  technical  words  or  the  words  authorized  by  this  s. 
And  see,  as  to  this  being  the  case  in  conveyances  of  equitable  as  well 
as  legal  interests,  Be  WhistorCs  Settlement,  1894,  1  Ch.  661.  Surrender  of 

This  s.  applies  only  to  deeds,  therefore  a  surrender  of  copyholds   copyholds  to 
should  be  made  in  the  same  terms  according  to  the  custom  as  before   1*  exP*eMed  as 

the  Act.  STfT*  Ifcs 

There  seems  to  be  no  ground  for  the  doubt  expressed  in  Coppinger  and  to  a  re'nt-PP  '** 
Munro  on  Rents  (pp.  45, 46)  that  this  s.  does  not  apply  to  a  rent-charge,   charge. 
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SS.  5l,|52.      The  construction  of  words  creating  a  use  has  always  been  the  same  as 

that  of  words  creating  a  common  law  estate,  and  there  can  be  an  estate 

Construction  in  a  rent-charge.    The  word  "  estate  "  is  used  in  this  way  in  s.  5  of  the 

of  Deeds  and  Statute  of  Uses  (27  Hen.  8,  c.  10)  in  reference  to  a  rent-charge  created 

other  In-      by  way  of  use.    S.  51  of  this  Act  allows  a  new  mode  of  describing 

stbuxents.     legally  the  quantum  of  estate,  and  applies  to  an  interest  newly  created 

as  well  as  pre-existing.    If  not,  the  s.  would  be  nugatory  as  regards 

an  estate  tail  which,  like  a  rent-charge,  is  always  newly  created.    S.  5 

of  the  Statute  of  Uses  does  not  expressly  authorize  the  execution  of  the 

use  in  a  rent-charge  for  an  estate  tail,  but  nobody  has  ever  doubted  that 

in  effect  it  does.    The  recital  (see  words  "  special  time,"  which  cover 

the  present  case)  and  the  enactment  are  quite  general 

Powers  »impiy       52. — (1.)  A    person   to  whom   any  power,  whether 
collateral.         coupled  with  an  interest  or  not,  is  given,  may  by  deed 

release,  or  contract  not  to  exercise,  the  power. 

(2.)  This  section  applies  to  powers  created  by  instru- 
ments coming  into  operation  either  before  or  after  the 
commencement  of  this  Act 

This  s.  removes  the  difficulty  which  arose  from  the  indestructibility 

of  powers  simply  collateral,  that  is,  powers  given  to  a  person,  not  taking 

any  estate,  to  dispose  of  or  charge  the  estate  in  favour  of  some  other 

Power  coupled   person  (see  Sug.  Powers,  8th  ed.,  49).    But  a  power  coupled  with  a 

with  a  duty.      duty  cannot  be  released :  Re  Eyre,  Eyre  v.  Eyre,  49  L.  T.  259,  W.  N., 

1883,  163 ;  Weller  v.  Ker,  L.  R.  1  Sc.  App.  11 ;  Palmer  v.  Locke, 
15  Ch.  D.  294;  Re  Little,  40  Ch.  D.  418;  Williams  on  Real  Property, 
12th  ed.,  311. 

The  ordinary  power  of  appointment  among  children  or  issue,  given 
to  a  tenant  for  life  in  a  settlement,  is  not  such  a  power  coupled  with 
a  duty ;  and  the  donee  of  the  power,  entitled  in  reversion  on  his  own 
life  interest  to  a  child's  share  in  default  of  appointment,  can  release 
the  power,  and,  on  surrendering  his  life  interest,  call  for  transfer  of 
the  share :  Re  Radcliffe,  1892,  1  Ch.  227. 
Married  A  married  woman  is  a  person  (see  13  &  14  Vict,  c  21,  s.  4 ;  the 

women.  Interpretation  Act,  1889,  s.  1) ;  but  it  may  be  doubted  whether  this 

s.  enables  her  to  release  a  power  which,  without  it,  she  could  not 
release.  It  has  been  held  (see  Re  Radcliffe,  1891,  2  Ch.  662,  670) 
tnat  the  s.  is  declaratory  merely.  Under  s.  77  of  the  Fines  and 
Recoveries  Act,  she  could  by  deed  acknowledged,  in  which  her  husband 
concurs,  release  or  extinguish  any  power  vested  in  her  in  regard  to 
land ;  and  by  s.  1  of  Matins'  Act,  20  &  21  Vict  c.  57,  she  could  in  like 
manner  release  a  power  in  regard  to  personal  estate  to  which  she  was 
entitled  under  an  instrument  (not  being  her  own  marriage  settlement) 
made  after  31st  December,  1857.  Those  enactments  may  seem  to  show 
that  the  Legislature  considered  its  interference  necessary  to  enable  her 
to  release  a  power  (and  see  Sugden  on  Powers,  8th  ed.,  p.  92) ;  but  on 
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the  other  hand  she  was  incapable  of  releasing  any  right  unless  enabled  SS.  52,  53,  54. 

to  do  so  by  statute.  

Having  regard  to  Part  VIII.  of  this  Act,  which  expressly  deals  with  ^^j££££X 

married  women,  it  may  be  held  that  this  s.  only  removes  general  of  Deeds  and 

disability,  and  does  not  otherwise  affect  the  peculiar  position  of  a  other  In- 

married  woman :  compare  Beresford-Eope  v.  Lady  Sandhurst,  23  Q.  B.  steuments. 
D.  79;  Be  Souza  v.  Cobden,  1891, 1  Q.  B.  687.    See,  however,  contra, 
Farwell  on  Powers,  2nd  ed.,  p.  18;  Be  Davenport,  W.  N.,  1894,  225.;£jPVr  /££.*>  A 

The  M.  W.  P.  A.  does  not  seem  to  make  a  married  woman  a  feme 

sole  for  the  purpose  of  releasing  a  power. 

As  to  disclaimer  of  powers,  see  C.  A.,  1882,  s.  6.  Disclaimer  of 

powers. 

53. — (1.)  A  deed  expressed  to  be  supplemental  to  a  Construction 
previous  deed,  or  directed  to  be  read  as  an  annex  thereto,  ^enuf  deed 
shall,  as  far  as  may  be,  be  read  and  have  effect  as  if  the 
deed  so  expressed  or  directed  were  made   by  way  of 
indorsement  on  the  previous  deed,  or  contained  a  full 
recital  thereof. 

(2.)  This  section  applies    to   deeds    executed  either 
before  or  after  the  commencement  of  this  Act 

The  enactment  in  this  s.,  though  not  necessary,  seemed  required  to  Practical  use 
introduce  the  practice  of  using,  instead  of  an  indorsed  deed,  a  separate  of  this  s. 
deed  in  a  similar  form  referring  to  but  not  reciting  the  previous  deed. 
The  reference  to  the  previous  deed  need  only  be  such  as  clearly  to 
identify  it.  For  this  purpose  the  date  and  the  parties,  with  some 
explanation  of  the  nature  of  the  principal  deed  in  order  to  make  the 
supplemental  deed  intelligible,  will  be  sufficient  (see  4th  Schedule, 
Form  II.).  If  deeds  be  made  up  bookwise  in  a  form  now  common,  the 
supplemental  deed  can  be  attached  after  execution,  and  both  together 
will  be  easily  readable.  A  further  charge  cannot  as  a  general  rule  be 
made  by  indorsement  on  the  mortgage  deed,  which  the  mortgagee  will 
not  allow  out  of  his  possession,  but  a  supplemental  deed  of  further 
charge  can  be  sent  to  the  mortgagor  for  execution,  and  afterwards 
annexed  by  the  mortgagee  to  his  mortgage  deed,  without  letting  the 
latter  go  out  of  his  possession. 

This  8.  only  speaks  of  a  deed  supplemental  to  another  deed,  but  any  Any  document 
document  may  also  be  made  supplemental  to  a  deed  or  will  or  to  any  m*7  be  SUP* 
other  document.  plemental. 

54. — (1.)  A  receipt  for  consideration  money  or  secari-  Receipt  in  deed 
ties  in  the  body  of  a  deed  shall  be  a  sufficient  discharge  8ufficient- 
for  the  same  to  the  person  paying  or  delivering  the 
same,  without  any  further  receipt  for  the  same  being 
indorsed  on  the  deed. 


SS.  54,  55)  56. 


Construction 
and  Effect 

of  Deeds  and 
other  In- 
struments. 

Receipt  in  deed 
or  indorsed, 
evidence  for 
subsequent 
purchaser. 
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(2.)  This  section  applies  only  to  deeds  executed  after 
the  commencement  of  this  Act. 

55, — (1.)  A  receipt  for  consideration  money  or 
other  consideration  in  the  body  of  a  deed  or  indorsed 
thereon  shall,  in  favour  of  a  subsequent  purchaser  not 
having  notice  that  the  money  or  other  consideration 
thereby  acknowledged  to  be  received  was  not  in  fact 
paid  or  given,  wholly  or  in  part,  be  sufficient  evidence 
of  the  payment  or  giving  of  the  whole  amount  thereof. 

(2.)  This  section  applies  only  to  deeds  executed  after 
the  commencement  of  this  Act. 


Effect  of  receipt       Thi8  and  the  preceding  s.  make  the  receipt  in  the  body  of  a  deed 
in      y  of  deed.   executed  after  1881  sufficient  evidence  of  payment.    Formerly  that 

receipt  was  in  equity  little  more  than  a  mere  form :  see  Kennedy  v. 
Green,  3  My.  &  K.  699,  716 ;  Qreenslade  v.  Dare,  20  Beav.  284,  292. 
There  must  be  something  more  than  a  general  statement  that 
consideration  has  been  given ;  specific  sums  or  items  must  be  men- 
tioned to  give  a  receipt  for  consideration  its  statutory  effect  under  this 
8. :  see  Benner  v.  Tolley,  W.  N.,  1893,  90  (but  query,  was  any  receipt 
necessary?  the  money  was  in  the  lease  stated  "  to  have  been  expended," 
and  was  not  paid  to  the  lessor.   He  could  not  acknowledge  the  receipt). 


Receipt  in  deed 
or  indorsed, 
authority  for 
payment  to 
solicitor. 


56. — (1.)  Where  a  solicitor  produces  a  deed,  having 
in  the  body  thereof  or  indorsed  thereon  a  receipt  for 
consideration  money  or  other  consideration,  the  deed 
being  executed,  or  the  indorsed  receipt  being  signed,  by 
the  person  entitled  to  give  a  receipt  for  that  consideration, 
the  deed  shall  be  sufficient  authority  to  the  person  liable 
to  pay  or  give  the  same  for  his  paying  or  giving  the  same 
to  the  solicitor,  without  the  solicitor  producing  any 
separate  or  other  direction  or  authority  in  that  behalf 
from  the  person  who  executed  or  signed  the  deed  or 
receipt. 

(2.)  This  section  applies  only  in  cases  where  considera- 
tion is  to  be  paid  or  given  after  the  commencement  of 
this  Act. 

This  s.  meets  the  dictum  of  L.J.  Turner  in  Viney  v.  Chaplin,  2  De 
G.  &  J.  468,  482,  making  an  additional  document  necessary  where  the 
purchase-money  was  to  be  paid  to  the  vendor's  solicitor,  namely,  an 
express  authority  to  pay  to  him :  see  also  Ex  parte  Swinbanks,  11 
Ch.  D.  525. 
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SS.  56,  57. 


Construction 
and  Effect 

of  Deeds  and 
other  In- 
struments. 

Practice  not 
altered. 


It  makes  no  alteration  in  the  mode  of  procedure  on  the  completion 
of  a  purchase,  but  only  gives  an  additional  security  to  a  purchaser. 
The  absence  of  a  written  authority  to  a  solicitor  to  receive  considera- 
tion money  was  never  relied  on  in  practice  as  preventing  payment. 
Each  person  entitled  to  receive  acted  as  if  the  execution  by  him  of 
the  deed  and  indorsed  receipt  enabled  the  producer  of  the  deed  so 
executed  to  receive  without  further  authority.  This  was  supposed 
to  be  the  law  before  Viney  v.  Chaplin,  and  is  now  the  law  in  reality. 
In  practice  it  is  perfectly  well  known  to  all  parties  who  is  the  solicitor 
acting  for  each  person,  and  entitled  to  receive  (in  fact,  on  a  sale,  the 
vendor's  solicitor  is  usually  named  in  the  conditions  or  contract) ;  the 
payment  will  be  made  to  him,  and  a  purchaser  knowingly  making 
payment  to  the  wrong  person  would  not  be  absolved  by  this  s.  If 
any  one  of  several  persons  entitled  to  receive  chooses  not  to  let  the 
deed  out  of  his  possession,  when  executed  by  him,  his  only  course  is 
to  attend  on  completion. 

Ss.  54  and  56  render  unnecessary  the  indorsed  receipt  and  the  separate 
authority  to  pay,  and  prevent  the  difficulty  and  delay  sometimes 
caused  by  the  omission  to  sign  an  indorsed  receipt.  The  one  receipt 
now  required  may  be  either  in  the  body  of  the  deed  or  indorsed. 

In  case  of  large  purchases  payment  of  the  deposit  by  cheque  is  a 
reasonable  practice,  though  the  vendor  sells  in  a  fiduciary  character ; 
Farrar  v.  Lacy,  25  Ch.  D.  636 ;  31  %b.  42. 

This  s.  has  now  been  extended  to  the  case  of  trustees  who  are 
vendors  (see  T.  A.,  s.  17  (1) ),  and  who  were  held  not  to  be  within 
it  unless  they  had  power  to  authorize  payment  to  their  solicitor :  Be 
Bellamy  <fc  Metropolitan  B.  of  W.,  24  Ch.  D.  387 ;  Be  Flower  and  the 
same,  27  ib.  592. 

The  solicitor  producing  the  deed  must  be  acting  for  the  person 
signing  the  receipt  therein,  and  must  produce  the  deed  and  not  merely 
have  it  in  his  possession :  Day  v.  Woolwich,  &c,  Society,  40  Ch.  D. 
491 ;  approved  in  Be  Hetling  A  Merton,  1893,  3  Ch.  269. 

Where  trustees  are  dividing  trust  funds  and  paying  to  the  bene- 
ficiaries their  shares,  it  seems  doubtful  whether  this  s.  authorizes  pay- 
ment of  a  share  to  a  solicitor  producing  a  deed  of  release.  The  trustees 
are  bound  to  pay,  and  the  payment  can  scarcely  be  taken  as  the  con- 
sideration for  the  release  which  is  consequent  on  due  payment  being 
or  having  been  already  made. 

57.— Deeds  in  the  form  of  and  using  the  expressions  in  Sufficiency  of 
the  Forms  given  in  the  Fourth  Schedule  to  this  Act,  or  p™^ 
in  the  like  form  or  using  expressions  to  the  like  effect,  Schedule. 
shall,  as  regards  form  and  expression  in  relation  to  the 
provisions  of  this  Act,  be  sufficient. 

The  forms  referred  to  are  not  in  any  way  directory.  They  are 
merely  illustrative  of  the  modes  in  which  the  Act  may  be  applied  in 
practice. ' 


Where  trustees 
are  vendors. 


Solicitor  must 
act  for  person 
receiving. 


Whether  8. 
applies  to 
release. 
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s.  58.  58, — (1.)  A  covenant  relating  to  land  of  inheritance, 

Construction  or  devolving  on  the  heir  as  special  occupant,  shall  be 

deemed  to  be  made  with  the  covenantee,  his  heirs  and 
assigns,  and  shall  have  effect  as  if  heirs  and  assigns  were 
expressed. 

(2.)  A  covenant  relating  to  land  not  of  inheritance,  or 
not  devolving  on  the  heir  as  special  occupant,  shall  be 
deemed  to  be  made  with  the  covenantee,  liis  executors, 
administrators,  and  assigns,  and  shall  have  effect  as  if 
executors,  administrators,  and  assigns  were  expressed. 

(3.)  This  section  applies  only  to  covenants  made  after 
the  commencement  of  this  Act. 


and  Effect 
of  Deeds  and 
other  In- 
struments. 

Covenants  to 
bind  heirs,  &c* 


Benefit  of 
real  covenants. 


Cases  where 
"  assigns  " 
most  be 
mentioned. 


Covenants  not 
between 
landlord  and 
tenant  where 
assigns  have 
notice. 


This  s.  renders  unnecessary  the  mention  of  "  heirs  and  assigns,1' 
or  "  executors,  administrators,  and  assigns,"  of  the  covenantee  for  the 
purpose  of  making  the  benefit  of  a  covenant  run  with  the  land,  but  it 
does  not  make  a  covenant  so  run  where  it  would  not  so  run  if  the 
"  heirs  and  assigns,"  or  "  executors,  administrators,  and  assigns  "  were 
expressed. 

"  Assigns  "  includes  persons  taking  by  devise  or  bequest — "  testa- 
mentary assigns  " — see  cases  cited  in  n.  to  s.  30,  supra. 

In  the  case  of  a  lease  s.  10  annexes  to  the  reversion  the  benefit  of  all 
the  lessee's  covenants,  and  so  gives  this  benefit  to  "  assigns  "  though 
not  mentioned,  and  also  though  the  covenant  be  not  entered  into  with 
the  reversioner,  as  where  the  lessor  has  a  mere  power;  and  a,  11 
annexes  the  obligation  of  a  lessor's  covenant  to  the  reversionary  estate, 
and  so  binds  assigns  though  not  mentioned  where  the  lessor  has  power 
to  bind  that  estate.  In  all  other  cases  the  obligation  of  a  covenant 
relating  to  land  is  carried  no  further  than  before  the  Act,  and  to  bind 
the  "  assigns  "  they  must  still  be  mentioned  where  mention  was  neces- 
sary before  the  Act,  for  instance,  in  a  lease  where  the  covenant  con- 
cerns a  thing  not  in  esse  at  the  time  of  the  demise,  as  to  build  a  wall 
(Spencer's  Case,  1  Smith  L.  C.  66,  9th  ed.,  Woodfall  L.  &  T.  162, 
14th  ed.).  In  cases  other  than  those  between  landlord  and  tenant  it 
is  doubtful  whether  the  obligation  of  any  covenant  not  involving  a 
grant  runs  with  the  land  at  law,  independently  of  the  Judicature  Act, 
1873  (36  &  37  Vict.  c.  66,  ss.  24,  25  (11) ;  see  Austerberry  v.  Oldham, 
29  Gh.  D.  750) ;  but  it  does  run  in  equity  with  notice  (and  unaffected 
by  the  rule  against  perpetuities,  see  Mackenzie  v.  Childers,  43  Oh.  D. 
265),  where  the  intention  is  clear  that  the  assigns  should  be  bound : 
see  Txdk  v.  Moxhay,  2  Ph.  774,  where  the  assigns  were  mentioned ; 
Wilson  v.  Hart,  L.  K.  1  Gh.  Ap.  463,  where  the  assigns  were  not 
mentioned ;  and  see  Be  Fawcfitt  &  Holmes,  42  Gh.  D.  150,  where  they 
were  mentioned  in  one  part  of  the  covenant,  but  not  in  another :  and 
where  the  covenant  is  merely  restrictive  of  the  user  of  land,  and 
can  be  enforced  by  injunction  and  imposes  no  pecuniary  obligation 
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Haywood  v.  Brunswick  Build.  8oc.9  8  Q.  B.  D.  403,  408 ;  London  &  SS.  58,  59. 

S.  W.  Railway  Co.  v.  Gomm,  20  Ch.  D.  563 ;  Austerberry  v.  Oldham,  

29  Ch.  D.  750),  except  where  it  imposes  an  unreasonable  burden  AND  ^r¥ECi: 

on  land,  as  in  Keppell  v.  Bailey,  2  My.  &  K;  517,  535.     The  result  op  Deeds  and 

seems  to  be  that  all  covenants,  where  the  burden  is  intended  to  run  other  In- 

with  the  land,  should  be  made  by  the  covenantor  for  himself  and  his  gTBPMENTS- 

assigns.  Burden  of  real 

As  to  the  benefit  running  in  equity,  see  Keates  v.  Lyon,  4  Ch.  218 ;   covenants. 

Renals  v.   Cowlishaw,  9  Ch.  D.  125 ;  11  Ch.  D.  866 ;   Nottingham   Benefit  in 

Patent  Brick  &  Tile  Co.  v.  Butler,  15  Q.  B.  D.  261 ;    16  %b.  778 ;   equity. 

Austerberry  v.  Corporation  of  Oldham,  29  Ch.  D.  750, 775-8,  780, 784 ; 

and  as  to  the  result  where  the  land  comes  to  be  split  up  among  a 

number  of  separate  assigns,  see  Everett  v.  Remington,  1892,  3  Ch. 

148. 

59. — (1.)  A  covenant,  and  a  contract  under  seal,  and  Covenants  to 
a  bond  or  obligation  under  seal,  though  not  expressed  to  &c.  ' 

bind  the  heirs,  shall  operate  in  law  to  bind  the  heirs  and 
real  estate,  as  well  as  the  executors  and  administrators 
and  personal  estate  of  the  person  making  the  same,  as  if 
heirs  were  expressed. 

(2.)  This  section  extends  to  a  covenant  implied  by 
virtue  of  this  Act. 

(3.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  covenant,  contract, 
bond,  or  obligation,  and  shall  have  effect  subject  to  the 
terms  of  the  covenant,  contract,  bond,  or  obligation,  and 
to  the  provisions  therein  contained. 

(4.)  This  section  applies  only  to  a  covenant,  contract, 
bond,  or  obligation  made  or  implied  after  the  commence- 
ment of  this  Act. 

Though  by  the  Act  32  &  33  Vict.  c.  46,  specialty  debts  binding    Priority  of 
the  heirs  rank  no  higher  in  the  administration  of  assets  than  other  creditor  by 
debts  against  the  land,  there  is  still,  under  11  Geo.  4  and  1  Will.  4,  c.   8Peciftlty- 
47, 88.  6  and  8,  the  power  to  sue  the  heir  or  devisee  personally  for  such 
debts,  and  obtain  judgment  against  him  to  the  extent  of  the  assets 
which  have  devolved  on  him  :  see  Re  Hedgely,  34  Ch.  D.  379.    Accord- 
ingly a  creditor  having  so  obtained  judgment  takes  priority  of  other 
creditors  against  the  land,  and  recovers   without  any  necessity  for 
probate  or  letters  of  administration,  which  are  only  required  to  support 
proceedings  in  an  administration  action.    All  covenants  will  now  bind 
the  heir  or  devisee  so  as  to  enable  an  action  to  be  brought  against  him 
personally,  though  the  heir  is  not  expressly  mentioned.    It  has  always 
been  unnecessary  expressly  to  mention  executors  or  administrators. 

I 
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s.  co.  00. — (1.)  A  covenant,  and  a  contract  under  seal,  and 

Construction  a  bond  or  obligation  under  seal,  made  with  two  or  more 

and  Effect    jointly,  to  pay  money  or  to  make  a  conveyance,  or  to  do 

other  In-     any  other  act,  to  them  or  for  their  benefit,  shall  be 

8TBUMENTB,     <jeeme(i  to  include,  and  shall,  by  virtue  of  this  Act, 

Effect  of  cove-    imply,  an  obligation  to  do  the  act  to,  or  for  the  benefit 

ormorejointTy.  °t  *be  survivor  or  survivors  of  them,  and  to,  or  for  the 

benefit  of,  any  other  person  to  whom  the  right  to  sue  on 
the  covenant,  contract,  bond,  or  obligation  devolves. 

(2.)  This  section  extends  to  a  covenant  implied  by 
virtue  of  this  Act 

(3.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  covenant,  contract, 
bond,  or  obligation,  and  shall  have  effect  subject  to  the 
covenant,  contract,  bond,  or  obligation,  and  to  the  pro- 
visions therein  contained. 

(4.)  This  section  applies  only  to  a  covenant,  contract, 
bond,  or  obligation  made  or  implied  after  the  commence- 
ment of  this  Act. 

Effect  of  ss.  This  s.  must  be  read  in  connection  with  ss.  58  and  59.    The  effect 

58-60.  0f  the  three  last  preceding  ss.  taken  together,  is  that  every  cove- 

nant may  now  be  made  in  the  simple  form  :  "  A.  hereby  covenants 
with  B.  that,"  &c. ;  or  "  A.  hereby  covenants  with  B.  and  C.  that," 
&c.,  except  covenants  relating  to  land  the  burden  of  which  is  intended 
to  run  with  the  land,  and  in  such  covenants,  for  the  reasons  given  in 
the  note  to  s.  58,  A.  should  covenant  for  himself  and  his  assigns.  The 
covenant  will  thus  bind  the  heirs,  and  where  relating  to  land  of  any 
tenure  the  benefit  of  it  will  run  with  the  land  as  if  the  old  full  form 
applicable  to  the  case  had  been  used;  but  where  the  burden  is  in- 
tended to  run  with  the  land  the  assigns  of  the  covenantor  and  the  land 
to  be  burdened  should  be  mentioned.  Further  it  will  be  sufficient  as 
regards  the  acts  to  be  done  under  the  covenant,  to  say  "  that  A.  will 
pay  to  B."  or  "  that  A.  will  at  the  request  of  B.  do  all  such  acts,"  &c. ; 
"  that  A.  will  pay  to  B.  and  C,"  or  "  that  A.  will  at  the  request  of  B. 
and  C.  do  all  such  acts,"  &c.  Under  covenants  in  this  form  the  heirs, 
or  assigns  of  B.  (in  case,  for  instance,  of  a  covenant  to  pay  rent  of 
freehold  land  to  B.  the  lessor),  or  the  executors  or  administrators  of  B. 
(as  in  case  of  a  mortgage  debt  payable  to  B.)  will  stand  precisely  in 
the  place  of  B.  Also  the  survivor  of  B.  and  C,  or  the  heirs  or  assigns, 
or  the  executors,  administrators,  or  assigns  of  such  survivor,  as  the 
case  may  be,  will  stand  precisely  in  the  place  of  B.  and  C.  as  if  the 
old  full  form  of  covenant  had  been  used.  Thus  not  only  are  all 
covenants  greatly  shortened,  but  the  form  of  a  covenant  with  several 
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persons  is  reduced  to]  that  of  a  covenant  with  one  person.  '  The  same      SS.  60,  61. 

principle  applies  to  any  contract  under  seal,  as,  for  instance,  the  

proviso  for  redemption  or  the  proviso  for  reduction  of  the  rate  of  J^^^? 

interest  on  a  mortgage,  and  to  contracts  in  a  marriage  settlement.  of  Deeds  and 

As  to  covenants,  apart  from  this  enactment,  being  "  measured  and      other  In- 

moulded  according  to  the   interests  of   the  covenantee*,"  see  the  grBPMBWT8' 

authorities  cited  in  White  v.  TyndaU,  13  App.  Ca.  263.  Effect  of  ad. 

vance  on  joint 

6L — (1.)  Where  in  a  mortgage,  or  an  obligation  for  account,  &c 
payment  of  money,  or  a  transfer  of  a  mortgage  or  of 
such  an  obligation,  the  sum,  or  any  part  of  the  sum, 
advanced  or  owing  is  expressed  to  be  advanced  by  or 
owing  to  more  persons  than  one  out  of  money,  or  as 
money,  belonging  to  them  on  a  joint  account,  or  a 
mortgage,  or  such  an  obligation,  or  such  a  transfer  is 
made  to  more  persons  than  one  jointly,  and  not  in 
shares,  the  mortgage  money,  or  other  money,  or  money's 
worth  for  the  time  being  due  to  those  persons  on  the 
mortgage  or  obligation,  shall  be  deemed  to  be  and 
remain  money  or  money's  worth  belonging  to  those 
persons  on  a  joint  account,  as  between  them  and  the 
mortgagor  or  obligor ;  and  the  receipt  in  writing  of  the 
survivors  or  last  survivor  of  them,  or  of  the  personal 
representatives  of  the  last  survivor,  shall  be  a  complete 
discharge  for  all  money  or  money's  worth  for  the  time 
being  due,  notwithstanding  any  notice  to  the  payer  of  a 
severance  of  the  joint  account. 

(2.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  mortgage,  or 
obligation,  or  transfer,  and  shall  have  effect  subject  to 
the  terms  of  the  mortgage,  or  obligation,  or  transfer,  and 
to  the  provisions  therein  contained. 

(3.)  This  section  applies  only  to  a  mortgage,  or 
obligation,  or  transfer  made  after  the  commencement 
of  this  Act. 

The  ordinary  joint  account  clause  has  two  objects :  (1)  To  rebut 
the  presumption  in  equity  that  the  money  was  advanced  in  equal 
shares,  and  to  convert  it  into  a  joint  advance;  (2)  The  advance  being 
originally  joint,  to  enable  the  money,  after  the  death  of  one  of  the 
persons  making  the  advance,  to  be  paid  to  the  survivors  or  the 
survivor,  or  his  representatives,  without  inquiry  whether  the  joint 

I  2 
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SS.  61,  62,  63.  account  had  been  severed,  the  clause  operating  in  fact  as  a  contract 

that  a  severance  (if  any)  should  not  affect  the  right  of  the  survivor  to 

and  Effect     8*ve  a  rece*Pk    Both  these  objects  are  effected  by  the  present  8.    The 

of  Deeds  and  s.  applies  either  where  the  advance  is  expressly  stated  to  be  on  a  joint 

other  In-      account,  or  where  the  security  is  not  expressly  made  to  persons  in 

8TBUMENT8.     8hare8>  80  that  an  expression  of  the  joint  account  is  not  necessary, 

though  it  is  convenient  as  a  direct  statement  of  the  rights  of  the 

mortgagees.    As  between  the  mortgagees  the  joint  account  may  be 

rebutted  by  evidence :  Be  Jackson,  Smith  v.  Sibthorpe,  34  Ch.  D.  732. 

As  to  payment  to  some  or  one  of  the  creditors  before  any  death,  see 

Steeds  v.  Steeds,  22  Q.  B.  D.  537. 


Grant  of  ease- 
ments, &c.,  by 
way  of  use. 


No  new  kind  of 
easement  can 
be  created. 


Provision  for 
all  the  estate, 
&c. 


62. — (1.)  A  conveyance  of  freehold  land  to  the  use 
that  any  person  may  have,  for  an  estate  or  interest  not 
exceeding  in  duration  the  estate  conveyed  in  the  land, 
any  easement,  right,  liberty,  or  privilege  in,  or  over 
or  with  respect  to  that  land,  or  any  part  thereof,  shall 
operate  to  vest  in  possession  in  that  person  that  ease- 
ment, right,  liberty,  or  privilege,  for  the  estate  or  interest 
expressed  to  be  limited  to  him ;  and  he,  and  the  persons 
deriving  title  under  him,  shall  have,  use,  and  enjoy  the 
same  accordingly. 

(2.)  This  section  applies  only  to  conveyances  made 
after  the  commencement  of  this  Act. 

The  Statute  of  Uses,  27  Hen.  VIII.  c.  10,  s.  1  (by  force,  as  it  seems, 
of  the  words,  "  of  and  in  such  like  estates  "),  enabled  estates  only  to  be 
raised  by  way  of  use,  and  s.  5  enabled  rent-charges  to  be  raised  by  way 
of  use.  The  statute  does  not  contain  any  s.  applicable  to  the  creation 
of  other  interests  de  novo  (see  Beaudely  v.  Brook,  Gro.  Jac.  189; 
Bac.  Ab.  Uses,  F.),  but  s.  1  enabled  them,  when  created  for  a  freehold 
interest,  to  be  conveyed  to  uses,  as  being  hereditaments.  Consequently 
under  a  conveyance  to  uses  or  under  a  power  of  sale  and  exchange,  a 
right  of  way  or  other  easement  or  liberty  could  not  be  created,  but  if 
in  existence  could  be  conveyed  to  uses. 

"  Deriving  title  "  means  by  and  according  to  law,  consequently  this 
s.  does  not  confer  any  new  power  of  transmitting  title,  nor  enable  the 
creation  of  any  new  kind  of  easement,  or  make  assignable  that  which 
before  this  Act  was  not  by  law  assignable.  For  instance,  a  right  of 
way  in  gross  cannot  be  created  capable  of  assignment :  see  Achroyd  v. 
Smithy  10  C.  B.  164.  That  there  may  be  an  "  estate  "  in  an  incorporeal 
hereditament  appears  by  the  Statute  of  Uses,  s.  5,  which  speaks  of  an 
estate  in  an  annual  rent. 

63. — (1.)  Every  conveyance  shall,  by  virtue  of  this 
Act,  be  effectual  to  pass  all  the  estate,  right,  title, 
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interest,  claim,  and  demand  which  the  conveying  parties  SS.  63,  64,  65. 

respectively  have  in,  to,  or  on  the  property  conveyed,  or  construction 

expressed  or  intended  so  to  be,  or  which  they  respectively  *N*>  Effect 

,                       M                                           Jf  of  Deeds  and 

have  power  to  convey  in,  to,  or  on  the  same.  other  In- 


struments. 


(2.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  conveyance,  and 
shall  have  effect  subject  to  the  terms  of  the  conveyance 
and  to  the  provisions  therein  contained. 

(3.)  This  section  applies  only  to  conveyances  made 
after  the  commencement  of  this  Act 

The  object  of  this  s.  is  to  abolish  the  "  all  estate"  clause.  The  s.  "All  estate " 
does  not  say  that  every  conveyance  shall  be  deemed  to  contain  this  clause« 
clause,  which  might  be  inconsistent  with  the  terms  of  conveyance,  as 
the  word  "  conveyance  "  includes  "  lease  "  (see  s.  2  (v.)  ).  It  merely 
confirms  a  previously  existing  rule  of  law  (see  Elphinstone  on  Inter- 
pretation of  Deeds,  pp.  204-9),  and  applies  the  rule  in  the  same  cases, 
namely,  where  a  contrary  intention  is  not  expressed.  Even  with  an 
express  "  all  estate  "  clause  a  lease  could  not  pass  the  fee  for  want  of 
the  word  "  heirs  "  or  "  fee  simple,"  and  also  because  the  premises  would 
be  controlled  by  the  habendum :  Co.  Lit.  183  a ;  BuckUtr's  Case,  2  Co. 
55 ;  Shep.  Touch.  113. 

64.  In  the  construction  of  a  covenant  or  proviso,  or  Construction  of 
other  provision,  implied  in  a  deed  by  virtue  of  this  Act,  J^S?  C°Ve" 
words  importing  the  singular  or  plural  number,  or  the 
masculine  gender,  shall  be  read  as  also  importing  the 
plural  or  singular  number,  or  as  extending  to  females,  as 
the  case  may  require. 

XIII. — Long  Terms.  long  terms. 

65. — (1.)  Where  a  residue  unexpired  of  not  less  than  Enlargement 
two  hundred  years  of  a  term,  which,  as  originally  created,  i0Xlg  term  into 
was  for  not  less  than  three  hundred  years,  is  subsisting  fee  *m&*- 
in  land,  whether  being  the  whole  land  originally  com- 
prised in  the  term,  or  part  only  thereof,  without  any 
trust  or  right  of  redemption  affecting  the  term  in  favour 
of  the  freeholder,  or  other  person  entitled  in  reversion 
expectant  on  the  term,  and  without  any  rent,  or  with 
merely  a  peppercorn  rent  or  other  rent  having  no  money 
value,  incident  to  the  reversion,  or  having  had  a  rent, 
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S.  65. 
Long  Tebms. 


Presumption 
of  release  of  a 
rent. 


"  No  money 
value." 


not  being  merely  a  peppercorn  rent  or  other  rent  haying 
no  money  value,  originally  so  incident,  which  subse- 
quently has  been  released,  or  has  become  barred  by  lapse 
of  time,  or  has  in  any  other  way  ceased  to  be  payable, 
then  the  term  may  be  enlarged  into  a  fee  simple  in  the 
manner,  and  subject  to  the  restrictions,  in  this  section 
provided. 

The  Statute  of  Limitations,  3  &  4  WilL  4,  c.  27,  does  not  apply  to 
rent  reserved  on  a  lease  (Grant  v.  Ellis,  2  M.  &  W.  113 ;  Sugden, 
Real  Prop.  Stat.  36,  63,  2nd  ed.,  and  see  Irish  Land  Commission  v. 
Chant,  10  App.  Ga.  14,  26),  but  before  that  Act  presumption  from 
lapse  of  time  operated  as  a  bar  in  cases  where  the  old  Act  did  not 
apply  (Doe  v.  Prosser,  Cowper,  217);  and  it  is  conceived  that  the 
same  principle  would  hold  now,  so  that  after  non-payment  of  rent  for 
a  long  period  it  would  be  presumed  to  have  been  released :  see  Eldridge 
v.  Knott,  Cowper,  214;  and  compare  Re  Lidiard  and  another  and 
Broadley,  42  Ch.  D.  254 ;  Ecclesiastical  Commissioners  v.  Parr,  1894, 
2  Q.  B.  420,  432. 

A  rent  which,  when  received,  has  a  money  value,  as  a  rent  of  three 
shillings,  though  it  be  not  regularly  paid,  is  not  within  this  subs.  (229 
Smith  &  Stott,  29  Oh.  D.  1009,  n.) ;  otherwise  as  to  a  rent  of  one  silver 
penny  if  lawfully  demanded :  Re  Chapman  &  Eobbs,  ib.  1007. 

(2.)  Each  of  the  following  persons  (namely) : 
(i.)  Any  person  beneficially  entitled  in  right  of  the 
term,  whether  subject  to  any  incumbrance  or 
not,  to  possession  of  any  land  comprised  in 
the  term;  but,  in  case  of  a  married  woman, 
with  the  concurrence  of  her  husband,  unless 
she  is  entitled  for  her  separate  use,  whether 
with  restraint  on  anticipation  or  not,  and  then 
without  his  concurrence ; 

If  the  married  woman  was  married  after  1882,  or  if  her  beneficial 
interest  in  the  term  was  acquired  after  1882,  she  holds  it  as  her 
separate  property,  whether  so  expressed  or  not,  under  the  M.  W.  P.  A., 
88.  2  and  5,  and  her  husband's  concurrence  is  not  necessary. 

(ii.)  Any  person  being  in  receipt  of  income  as  trustee, 
in  right  of  the  term,  or  having  the  term  vested 
in  him  in  trust  for  sale,  whether  subject  to  any 
incumbrance  or  not ; 

(iii.)  Any  person  in  whom,  as  personal  representative 


CONVEYANCING  AND  LAW  OP  PROPERTY  ACT,  1881.  119 

of  any  deceased  person,  the  term  is  vested,        s.  65. 
whether  subject  to  any  incumbrance  or  not ;  loncTtkrmb. 

shall,  as  far  as  regards  the  land  to  which  he  is  entitled,         

or  in  which  he  is  interested,  in  right  of  the  term,  in  any 
such  character  as  aforesaid,  have  power  by  deed  to  declare 
to  the  effect  that,  from  and  after  the  execution  of  the 
deed,  the  term  shall  be  enlarged  into  a  fee  simple. 

(3.)  Thereupon,  by  virtue  of  the  deed  and  of  this  Act, 
the  term  shall  become  and  be  enlarged  accordingly,  and 
the  person  in  whom  the  term  was  previously  vested  shall 
acquire  and  have  in  the  land  a  fee  simple  instead  of  the 
term. 

This  a.  enables  the  conversion  into  fee  simple  of  a  long  term  in  a  S.  applies  to 
case  where  it  is  practically  impossible  that  evidence  of  title  to  the  cases  ^ner* 
reversion  in  fee  could  exist  at  the  expiration  of  the  term,  at  least  J^JJJiwUble 
where  the  reversion  is  not  vested  in  a  corporation,  and  where  also  if  value, 
such  evidence  did  exist  the  value  of  the  reversion  must  be  infinitesi- 
mally  small  at  the  time  of  conversion. 

Before  the  Act  8  &  9  Vict.  c.  106,  a  tortious  fee,  and  for  all  practical  Old  mode  of 
purposes  an  actual  fee,  could  be  acquired  by  means  of  a  feoffment :  see  acquiring  fee* 
1  Sand.  Uses,  30,  5th  ed. ;  2  ib.  14  et  seq.  But  s.  4  of  that  Act  took 
away  the  tortious  effect  of  a  feoffment,  and  rendered  impossible  the 
acquisition  of  a  fee  in  place  of  a  term.  The  usual  origin  of  a  long 
term  is  a  mortgage  by  demise  where  the  right  of  redemption  has  been 
foreclosed  or  has  been  barred  by  possession  and  lapse  of  time.  The 
fact  that  the  land  is  not  freehold  is  often  overlooked,  complication  of 
title  arises,  and  the  intentions  of  a  testator  are  sometimes  frustrated, 
the  leasehold  interest  passing  under  a  gift  not  intended  to  include  it. 

The  power  to  convert  into  a  fee  is  given  to  "  any  person  beneficially   Who  hai  power 
entitled"  "to  possession"  (see  definition  of  "possession,"  s.  2  (iii.)).  to  convert. 
Thus  a  tenant  for  life,  legal  or  equitable,  and  whether  the  land  is 
"  subject  to  any  incumbrance  or  not,"  can  effect  the  conversion.    A 
trustee  can  only  convert  where  the  trust  is  active  and  he  is  in  receipt  Trustee, 
of  rent.    Otherwise  the  beneficial  owner  is  the  person  to  convert. 
Thus  a  trustee  under  the  usual  trust  for  sale  and  conversion  iu  a  will 
would  be  the  proper  person  to  effect  a  conversion,  but  not  the  trustee 
under  a  settlement  holding  the  term  on  trusts  corresponding  to  the 
limitation  of  the  freeholds.    There  the  equitable  tenant  for  life  would 
be  the  proper  person. 

A  mortgagee  cannot  convert,  as  it  would  be  improper  to  allow  him  Mortgagor  bat 
to  change  the  nature  of  his  mortgagor's  estate.  But  the  mortgagor  not  mortgagee, 
can  convert,  the  conversion  being  no  injury  to  the  mortgagee. 

The  effect  of  subs.  3  is  to  defeat  the  reversion  in  fee  in  the  same  Effect  of  con- 
way  as  on  a  disentail,  so  that  the  fee  acquired  by  conversion  is  free  Ter8,on- 
from  all  dealings  affecting  the  original  fee. 
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S.  65. 
Long  Terms. 


O.  A.,  loo*, 
s.  11. 


Amendment 
of  enactment 
respecting 
long  terms. 


C.  A.,  1881,  s. 
65  continued. 


The  term  capable  of  being  enlarged  by  this  Act  has  been  explained 
by  the  C.  A.,  1882,  s.  11,  which  enacts  that. 

Section  sixty-five  of  the  Conveyancing  Act  of  1881  shall 
apply  to  and  include,  and  shall  be  deemed  to  have  always 
applied  to  and  included,  every  such  term  as  in  that  section 
mentioned,  whether  having  as  the  immediate  reversion 
thereon  the  freehold  or  not ;  but  not — 

(i.)  Any  term  liable  to  be  determined  by  re-entry  for 

condition  broken ;  or 
(ii.)  Any  term  created  by  sub-demise  out  of  a  superior 
term,   itself  incapable   of  being    enlarged  into  a 
fee  simple. 

It  follows  that  if  A  having  a  lease  for  999  years  at  a  substantial 
rent  demised  to  B.  for  500  years  without  rent,  taking  a  fine,  then 
neither  A.  under  s.  65  of  the  Act  of  1881,  nor  B.  under  8.  11  of  the 
Act  of  1882,  could  acquire  the  fee.  The  result  would  be  the  same  if 
the  lease  for  999  years  be  not  at  a  rent,  but  be  liable  to  be  determined 
by  re-entry  for  condition  broken.  But  if  neither  the  lease  nor  the 
sub-lease  be  at  a  rent,  nor  be  liable  to  be  determined  by  re-entry  for 
condition  broken,  then  B.  could  acquire  the  fee,  notwithstanding  that 
his  immediate  reversion  is  not  the  freehold,  and  could  thus  defeat  A's 
term.  A.  could  also  acquire  the  fee  as  being  entitled  to  possession, 
which  includes  receipt  of  rents  and  profits,  if  any  (s.  2  (iii.)  ),  in  right 
of  his  term  (see  s.  65  (2)  (i.)  ),  but  having  done  so  would  be  liable  to 
have  his  estate  defeated  by  the  enlargement  of  B.'s  term. 

(4.)  The  estate  in  fee  simple  so  acquired  by  enlarge- 
ment shall  be  subject  to  all  the  same  trusts,  powers, 
executory  limitations  over,  rights,  and  equities,  and  to 
all  the  same  covenants  and  provisions  relating  to  user 
and  enjoyment,  and  to  all  the  same  obligations  of  every 
kind,  as  the  term  would  have  been  subject  to  if  it  had 
not  been  so  enlarged. 

(5.)  But  where  any  land  so  held  for  the  residue  of  a 
term  has  been  settled  in  trust  by  reference  to  other  land, 
being  freehold  land,  so  as  to  go  along  with  that  other 
land  as  far  as  the  law  permits,  and,  at  the  time  of 
enlargement,  the  ultimate  beneficial  interest  in  the  term, 
whether  subject  to  any  subsisting  particular  estate  or 
not,  has  not  become  absolutely  and  indefeasibly  vested 
in  any  person,  then  the  estate  in  fee  simple  acquired  as 
aforesaid  shall,  without  prejudice  to  any  conveyance  for 
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value  previously  made  by  a  person  having  a  contingent        s- 66- 
or  defeasible  interest  in  the  term,  be  liable  to  be  and    loNQ.  terms. 

shall  be  conveyed  and  settled  in  like  manner  as  the         

other  land,  being  freehold  land,  aforesaid,  and  until  so 
conveyed  and  settled  shall  devolve  beneficially  as  if  it 
had  been  so  conveyed  and  settled. 

Under  subs.  5,  where  there  has  been  no  dealing  for  value  with  the  Where  no 
ultimate  beneficial  interest  in  the  term,  and  that  interest  has  not  J^jJ  ^n.ure 
become  absolutely  and  indefeasibly  vested  (as  where  the  term  has  been  ' 

settled  in  the  usual  way,  and  no  tenant  in  tail  by  purchase  has 
attained  twenty-one),  the  land  on  the  enlargement  of  the  term  is  for 
all  purposes  of  descent,  devise,  &c,  changed  from  leasehold  to  fee 
simple.  It  will  no  longer  vest  absolutely  in  the  first  tenant  in  tail 
who  attains  twenty-one,  but  will  descend  under  the  entail  if  not  dis- 
entailed. This  result  is  the  same  as  that  produced  where  leaseholds  are 
sold  under  a  power  of  sale  and  the  proceeds  invested  in  fee  simple  land. 

Where  there  has  been  a  conveyance  for  value  the  effect  of  that  con-  contra  where 
veyance  is  preserved.  Thus  suppose  the  settlement  to  be  on  A.  for  *  conveyance 
life,  remainder  to  his  sons  successively  in  tail,  remainder  to  C.  in  tail, 
remainder  to  D.  in  fee,  A.  has  no  son  of  age,  the  term  has  not  become 
absolutely  and  indefeasibly  vested  in  any  person,  therefore  the  estate 
in  fee  simple  acquired  by  enlargement  should  be  conveyed  to  the  uses 
of  the  settlement,  and  in  the  meantime  will  devolve  accordingly  as  to 
the  equitable  interest.  But  C.  will  become  absolutely  entitled  to  the 
term  in  case  A.  dies  without  having  a  son  who  attains  the  age  of 
twenty-one,  or  who  dies  under  that  age  leaving  issue  inheritable; 
and  if  C.  has  mortgaged  this  contingent  interest,  then  the  mortgagee 
will  take  the  fee  obtained  by  enlargement  in  the  same  event  in  which 
he  would  have  taken  the  term,  but  the  equity  of  redemption  will 
devolve  under  the  entail.  If  a  son  of  A.  attains  twenty-one  before  the 
enlargement  is  effected,  then  he  becomes  absolutely  and  indefeasibly 
entitled  to  the  term,  and  this  subs.  5  does  not  apply,  but  under  subs.  4 
the  fee  acquired  is  subject  to  the  same  trusts  as  the  term,  that  is,  a 
trust  for  the  son  absolutely,  and  no  disentail  is  required.  Under  a 
will  the  land  will  pass  as  freehold  or  leasehold,  according  to  its  tenure 
at  the  time  of  the  testator's  death. 

(6.)  The  estate  in  fee  simple  so  acquired  shall,  whether 
the  term  was  originally  created  without  impeachment  of 
waste  or  not,  include  the  fee  simple  in  all  mines  and 
minerals  which  at  the  time  of  enlargement  have  not 
been  severed  in  right,  or  in  fact,  or  have  not  been  severed 
or  reserved  by  an  inclosure  Act  or  award. 

(7.)  This  section  applies  to  every  such  term  as  aforesaid 
subsisting  at  or  after  the  commencement  of  this  Act 
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SS.  65,  66.  Subs.  6  in  effect  gives  to  the  owner  of  a  fee  simple  obtained  by  en- 

largement  the  right  to  the  mines  in  fee  simple  as  well  as  the  land, 

Lonq  Terms.    exoeDt  jn  tnoge  cages  wnere  ^ere  is  a  possibility  that  the  mines  can 

be  shown  to  be  vested  in  some  other  person  than  the  reversioner 

OftVOS  IDe  m 

right  to  mines    1D  lee' 

not  vested  in  Mines  severed  in  right  (as  by  conveyance  separately  from  the  land) 

surface  owner.    wiU  aigo  be  severed  in  fact,  but  the  words  "  in  fact n  seem  also  required 

to  save  the  title  of  a  person  in  possession  of  mines  without  obliging 
him  to  show  that  they  have  been  severed  in  right. 

Adoption  op  XIV.— ADOPTION  OF  ACT. 

Act. 

Protection  of  ®®* — (*•)  ^  *®  hereby  declared  that  the  powers  given 
solicitor  and  by  this  Act  to  any  person,  and  the  covenants,  provisions, 
ing'Act*  °P     stipulations,  and  words  which  under  this  Act  are  to  be 

deemed  included  or  implied  in  any  instrument,  or  are  by 
this  Act  made  applicable  to  any  contract  for  sale  or 
other  transaction,  are  and  shall  be  deemed  in  law  proper 
powers,  covenants,  provisions,  stipulations,  and  words,  to 
be  given  by  or  to  be  contained  in  any  such  instrument, 
or  to  be  adopted  in  connection  with,  or  applied  to,  any 
such  contract  or  transaction ;  and  a  solicitor  shall  not  be 
deemed  guilty  of  neglect  or  breach  of  duty,  or  become 
in  any  way  liable,  by  reason  of  his  omitting,  in  good 
faith,  in  any  such  instrument,  or  in  connection  with  any 
such  contract  or  transaction,  to  negative  the  giving, 
inclusion,  implication,  or  application  of  any  of  those 
powers,  covenants,  provisions,  stipulations,  or  words,  or 
to  insert  or  apply  any  others  in  place  thereof,  in  any 
case  where  the  provisions  of  this  Act  would  allow  of  his 
doing  so. 

(2.)  But  nothing  in  this  Act  shall  be  taken  to  imply 
that  the  insertion  in  any  such  instrument,  or  the  adoption 
in  connection  with  or  the  application  to,  any  contract  or 
transaction,  of  any  further  or  other  powers,  covenants, 
provisions,  stipulations,  or  words  is  improper. 

(3.)  Where  the  solicitor  is  acting  for  trustees,  executors, 
or  other  persons  in  a  fiduciary  position,  those  persons 
shall  also  be  protected  in  like  maimer. 

(4.)  Where  such  persons  are  acting  without  a  solicitor 
they  shall  also  be  protected  in  like  manner. 


notice. 
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Under  this  s.  a  solicitor  adopting  the  Act  and  framing  his  drafts  SS.  66,  67. 

so  as  to  incorporate  the  forms  contained  in  the  Act,  or  so  as  not  to  

exclude  any  provisions  of  the  Act,  incurs  no  responsibility,  those  ^f?N  OP 

forms  and  provisions  being  by  this  s.  declared  proper.    The  same  1 

holds  as  to  a  trustee  or  executor.    If  he  uses  other  forms  his  responsi-  Solicitor's 

bility  remains  the  same  as  before  the  Act.    .  responsibility 

Having  regard  to  subs.  3,  trustees  and  executors  will  probably  ^optfo^of  the 

always  require  the  Act  to  be  adopted,  'thereby  obtaining  express  Act. 

statutory  protection.  Adoption  by 

trustees. 

XV. — Miscellaneous.  miscella- 

neous 

67. — (1.)  Any  notice  required  or  authorized  by  this  Re  ^jj^ 
Act  to  be  served  shall  be  in  writing.  respecting 

(2.)  Any  notice  required  or  authorized  by  this  Act  to 
be  served  on  a  lessee  or  mortgagor  shall  be  sufficient, 
although  only  addressed  to  the  lessee  or  mortgagor  by 
that  designation  without  his  name,  or  generally  to  the 
persons  interested  without  any  name,  and  notwithstanding 
that  any  person  to  be  affected  by  the  notice  is  absent, 
under  disability,  unborn,  or  unascertained. 

(3.)  Any  notice  required  or  authorized  by  this  Act  to 
be  served  shall  be  sufficiently  served  if  it  is  left  at  the 
last-known  place  of  abode  or  business  in  the  United 
Kingdom  of  the  lessee,  lessor,  mortgagee,  mortgagor,  or 
other  person  to  be  served,  or,  in  case  of  a  notice  required 
or  authorized  to  be  served  on  a  lessee  or  mortgagor,  is 
affixed  or  left  for  him  on  the  land  or  any  house  or 
building  comprised  in  the  lease  or  mortgage,  or,  in  case 
of  a  mining  lease,  is  left  for  the  lessee  at  the  office  or 
counting-house  of  the  mine. 

See  Cronin  v.  Bogers,  1  Cab.  &  Ell.  348;  and  the  form  of  the 
notices  in  Lock  v.  Pearce,  1892,  2  Ch.  328. 

(4.)  Any  notice  required  or  authorized  by  this  Act  to 
be  served  shall  also  be  sufficiently  served,  if  it  is  sent  by 
post  in  a  registered  letter  addressed  to  the  lessee,  lessor, 
mortgagee,  mortgagor,  or  other  person  to  be  served,  by 
name,  at  the  aforesaid  place  of  abode  or  business,  office, 
or  counting-house,  and  if  that  letter  is  not  returned 
through  the  post-office  undelivered;  and  that  service 
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ss.  67, 68,  69.  shall  be  deemed  to  be  made  at  the  time  at  which  the 
registered  letter  would  in  the  ordinary  course  be  de- 
livered. 


Miscella- 
neous. 


"  Ordinary 
course." 


Service  on 
mortgagor. 

Short  title  of 
5  &  6  Will.  4, 
c.  62. 


Delivery  under  some  special  arrangement,  though  a  permanent  one, 
with  the  post-office  authorities  is  not  a  delivery  "in  the  ordinary 
course,"  so  as  to  postpone  the  statutory  date  of  service :  see  Kemp  v. 
Warklyn,  1894, 1  Q.  B.  683.  Where  there  is  no  delivery  "  ia  the 
ordinary  course,"  service  by  registered  letter  is  not  good:  Lewis  v. 
Evans,  L.  R.,  10  C.  P.  297. 

(5.)  This  section  does  not  apply  to  notices  served  in 
proceedings  in  the  Court. 

As  to  service  on  mortgagor  of  notice  to  sell  by  mortgagee,  see  note 
to  s.  20  (L). 

68.  The  Act  described  in  Part  II.  of  the  First 
Schedule  to  this  Act  shall,  by  virtue  of  this  Act,  have 
the  short  title  of  the  Statutory  Declarations  Act,  1835, 
and  may  be  cited  by  that  short  title  in  any  declaration 
made  for  any  purpose  under  or  by  virtue  of  that  Act,  or 
in  any  other  document,  or  in  any  Act  of  Parliament. 

The  object  of  this  s.  is  to  render  un  necessary  the  long  and  cumbrous 
title  of  the  Act  referred  to.  The  Form  given  in  the  schedule  to  that 
Act  will  now  run  thus :  I,  A.  B.,  do  solemnly  •  .  .  and  by  virtue  of 
the  provisions  of  the  Statutory  Declarations  Act,  1835. 

See  also  the  Short  Titles  Act,  1892,  schedule  1. 


Court;  Pro- 
cedure; 
Orders. 


Regulations 
respecting 
payments  into 
Court  and 
applications. 


XVI. — Coubt;  Procedure;  Orders. 

69. — (1.)  All  matters  within  the  jurisdiction  of  the 
Court  under  this  Act  shall,  subject  to  the  Acts  regulating 
the  Court,  be  assigned  to  the  Chancery  Division  of  the 
Court. 

As  to  the  bearing  of  this  subs,  on  applications  for  relief  under  s.  14 
(2),  by  lessee  in  a  lessor's  action  brought  in  the  Q.  B.  D.,  see  Cholme- 
letfs  School  v.  Seuuell,  1893,  2  Q.  B.  254. 

The  county  courts  have  no  jurisdiction:  Lock  v.  Pearce,  1893, 
2  Ch.  271,  275,  278-9. 

(2.)  Payment  of  money  into  Court  shall  effectually 
exonerate  therefrom  the  person  making  the  payment. 

(3.)  Every  application  to  the  Court  shall,  except  where 
it  is  otherwise  expressed,  be  by  summons  at  Chambers. 
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It  has  been  held  that  this  subs,  is  obligatory :  Re  LillwdlVa  Trusts,  s.  69. 

30  W.  R.,  243,  W.  N.,  1882,  6 ;  Latham  v.  Latham,  W.  N.,  1889, 171.  

But  it  does  not  extend  to  the  case  of  the  action  which,  under  s.  14  CouET»  p^°" 

(2),  a  lessee  may  bring  for  relief  against  forfeiture;   this  must  be  Obdebs.' 

instituted  by  writ,  not  by  originating  summons :  see  Lock  v.  Pearce,  

1893,  2  Ch.  271.    And  as  to  the  lessee's  mode  of  proceeding,  under  s.  Relief  against 
14  (2),  in  the  lessor's  action,  see  Cholmeley's  School  v.  SeweU,  ubi  sup. ;  or  el  UTe' 
and  see  R.  S.  C,  1883,  0.  70,  r.  1,  and  Be  Martin  &  Varlow,  W.  N., 

1894,  223. 

(4.)  On  an  application  by  a  purchaser  notice  shall  be 
served  in  the  first  instance  on  the  vendor. 

(5.)  On  an  application  by  a  vendor  notice  shall  be 
served  in  the  first  instance  on  the  purchaser. 

(6.)  On  any  application  notice  shall  be  served  on  such 
persons,  if  any,  as  the  Court  thinks  fit 

(7.)  The  Court  shall  have  full  power  and  discretion  to 
make  such  order  as  it  thinks  fit  respecting  the  costs, 
charges,  or  expenses  of  all  or  any  of  the  parties  to  any 
application. 

Compare  S.  L.  A.,  s.  46  (6),  and  Re  Smith's  S.  E.,  1891,  3  Ch.    "Costs, 

65,  pp.  72-6.  charges,  or 

expenses/' 

(8.)  General  Bules  for  purposes  of  this  Act  shall  be 
deemed  Eules  of  Court  within  section  seventeen  of  the 

39  &  40  Vict. 

Appellate  Jurisdiction  Act,  1876,  and  may  be  made  c.  59,  s.  n. 
accordingly. 

See  also  Supreme  Court  of  Judicature  Act,  1881,  s.  19 ;  Supreme 
Court  of  Judicature  (Procedure)  Act,  1894,  s.  4. 

(9.)  The  powers  of  the  Court  may,  as  regards  land  in 
the  County  Palatine  of  Lancaster,  be  exercised  also  by 
the  Court  of  Chancery  of  the  County  Palatine;  and 
Eules  for  regulating  proceedings  in  that  Court  shall  be 
from  time  to  time  made  by  the  Chancellor  of  the  Duchy 
of  Lancaster,  with  the  advice  and  consent  of  a  Judge  of 
the  High  Court  acting  in  the  Chancery  Division,  and  of 
the  Vice-Chancellor  of  the  County  Palatine. 

As  to  exercise  of  the  powers  of  the  Court,  in  respect  of  land  in  £yh?m 
Durham,  by  the  Palatine  Court  there,  see  Palatine  Court  of  Durham   an/j^ncaster ' 
Act,  1889,  8.  10.  Court  Rules. 
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SS.  69,  70. 

Codkt;  Pro- 
cedure; 
Orders. 


Orders  of 
Court  con- 
clusive. 


Applies  to 
orders  of  the 
old  Courts. 


40  &  41  Vict. 
c.  18,  s.  40. 


What  matters 
covered  by 
this  s. 


As  to  power  to  make  rules  for  the  Court  of  Chancery  of  Lancaster, 
see  Chancery  of  Lancaster  Act,  1890,  a.  6. 

And  as  to  rules  for  inferior  courts  generally,  see  now  Supreme 
Court  of  Judicature  Act,  1884,  s.  24. 

(10.)  General  Eules,  and  Rules  of  the  Court  of 
Chancery  of  the  County  Palatine,  under  this  Act  may 
be  made  at  any  time  after  the  passing  of  this  Act,  to 
take  effect  on  or  after  the  commencement  of  this  Act. 

70. — (1.)  An  order  of  the  Court  under  any  statutory 
or  other  jurisdiction  shall  not  as  against  a  purchaser  be 
invalidated  on  the  ground  of  want  of  jurisdiction,  or  of 
want  of  any  concurrence,  consent,  notice,  or  service, 
whether  the  purchaser  has  notice  of  any  such  want  or 
not. 

"  Court "  is  defined,  s.  2  (xviii.),  as  "  Her  Majesty's  High  Court  of 
Justice,"  which  is  a  division  of  the  Supreme  Court  which  includes  the 
old  Courts  of  Chancery  and  Common  Law  (Judicature  Act,  1873, 
36  &  37  Vict.  c.  66,  ss.  3,  4),  all  united  into  one  Court,  so  that  this 
s.  applies  to  all  orders  of  the  old  Courts. 

And  query  if,  under  this  s.,  there  is  a  "  power  wor"  authority  w  of 
the  High  Court,  exercisable,  in  certain  matters,  by  a  County  Court, 
under  s.  67  of  the  County  Courts  Acts,  1888:  and  see  Bowling  v. 
Wilby,  39  Sol.  Jour.  134.  J T^r  J.M.ilU- 

(2.)  This  section  shall  have  effect  with  respect  to  any 
lease,  sale,  or  other  act  under  the  authority  of  the  Court, 
and  purporting  to  be  in  pursuance  of  the  Settled  Estates 
Act,  1877,  notwithstanding  the  exception  in  section  forty 
of  that  Act,  or  to  be  in  pursuance  of  any  former  Act 
repealed  by  that  Act,  notwithstanding  any  exception  in 
such  former  Act. 

(3.)  This  section  applies  to  all  orders  made  before  or 
after  the  commencement  of  this  Act,  except  any  order 
which  has  before  the  commencement  of  this  Act  been 
set  aside  or  determined  to  be  invalid  on  any  ground, 
and  except  any  order  as  regards  which  an  action  or 
proceeding  is  at  the  commencement  of  this  Act  pending 
for  having  it  set  aside  or  determined  to  be  invalid. 

This  s.  has  an  important  effect  in  making  valid  titles  under  sales 
by  the  Court.  The  order  for  sale  is  made  conclusive  in  favour  of  a 
purchaser  as  to  jurisdiction  (for  instance,  to  sell  part  of  a  settled  estate 
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for  any  purpose)  and  as  to  consent  (as  of  a  respondent  in  a  petition      SS.  70,  71. 

under  the  Settled  Estates  Act),  notice  or  service  (as  where  a  party  to  an  

action  or  a  person  served  with  notice  of  judgment  in  an  action  does  not       5RT,I^1?0" 
appear).    It  is  also  conclusive  in  favour  of  a  purchaser  as  to  dispensing        Orders.' 

with  the  concurrence  or  consent  of  persons  entitled,  whether  the  

objection  to  the  order  appears  on  the  face  of  it  or  not :  Hall-Dare's 
Contract,  21  Ch.  D.  41.  This  case  appears  to  decide  that  every  order 
of  the  right  Court  is  valid  in  favour  of  a  purchaser,  ib.  47 :  see  also 
Mostyn  v.  Mostyn,  1893, 3  Ch.  376.  "  Purchaser  "  in  this  Act  includes 
a  lessee  or  mortgagee :  s.  2  (viii.). 

Subss.  2  &  3  give  this  s.  an  important  retrospective  effect  by  making  How  far  retro- 
valid  every  past  lease  or  sale  under  the  Settled  Estates  Acts  of  1856  spective. 
and  1877,  where  no  proceedings  have  been  taken  to  question  the  sale, 
notwithstanding  that  there  has  been  in  fact  an  omission  to  obtain  the 
required  consent  under  s.  28  of  the  first  Act,  or  s.  40  of  the  second 
Act 


XVII. — BePEALB.  Repeals. 

7L — (1.)  The  enactments  described  in  Part  III.  of  the  Repeal  of 
Second  Schedule  to  this  Act  are  hereby  repealed.  fa^arTni! 

(2.)  The  repeal  by  this  Act  of  any  enactment  shall  not  of  Second 
affect  the  validity  or  invalidity,  or  any  operation,  effect,  restriction  on 
or  consequence,  of  any  instrument  executed  or  made,  or  a11  **?****• 
of  anything  done  or  suffered,  before  the  commencement 
of  this  Act,  or  any  action,  proceeding,  or  thing  then 
pending  or  uncompleted ;  and  every  such  action,  proceed- 
ing, and  thing  may  be  carried  on  and  completed  as  if 
there  had  been  no  such  repeal  in  this  Act;  but  this 
provision  shall  not  be  construed  as  qualifying  the  pro- 
vision of  this  Act  relating  to  section  forty  of  the  Settled 
Estates  Act,  1877,  or  any  former  Act  repealed  by  that 
Act. 

Subs.  2  preserves  to  the  full  extent  the  power  of  sale  given  by  Lord  Powers  under 
Cranworth's  Act  in  cases  of  mortgages  prior  to  1882.    The  "  operation   Lord  Cran- 
or  effect "  of  the  mortgage  was  under  that  Act  to  give  every  mort-   ^served ct 
gagee  a  power  of  sale  unless  otherwise  agreed,  and  as  a  '*  consequence  " 
he  could  sell.    This  "operation,  effect,  or  consequence'1  is  not  to 
be  affected  by  the  repeal  of  the  Act  (see  Solomon  &  Meagher's  Con- 
tract, 40  Ch.  D.  508). 

As  to  the  effect  of  the  repeals  in  this  8.,  see  Quilter  v.  Mapleson, 
9  Q.  B.  D.  675,  677 ;  Be  Dickson,  Hill  v.  Grant,  29  Ch.  D.  331,  333, 
340. 
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SS.  72,  73. 

Ireland. 

Modifications 

respecting 

Ireland. 


40  &  41  Vict. 
c.  57,  s.  69. 


Death  of  bare 
trustee  in- 
testate, &c. 

37  &  38  Vict, 
c.  78. 


XVIII. — Ireland. 

72. — (1.)  In  the  application  of  this  Act  to  Ireland  the 
foregoing  provisions  shall  be  modified  as  in  this  section 
provided. 

(2.)  The  Court  shall  be  Her  Majesty's  High  Court  of 
Justice  in  Ireland. 

(3.)  All  matters  within  the  jurisdiction  of  that  Court 
shall,  subject  to  the  Acts  regulating  that  Court,  be 
assigned  to  the  Chancery  Division  of  that  Court;  but 
General  Rules  under  this  Act  may  direct  that  any  of 
those  matters  be  assigned  to  the  Land  Judges  of  that 
Division. 

(4.)  The  proper  office  of  the  Supreme  Court  of  Judi- 
cature in  Ireland  shall  be  substituted  for  the  central 
office  of  the  Supreme  Court  of  Judicature. 

(5.)  General  Eules  for  purposes  of  this  Act  for  Ireland 
shall  be  deemed  Eules  of  Court  within  the  Supreme 
Court  of  Judicature  Act  (Ireland),  1877,  and  may  be 
made  accordingly,  at  any  time  after  the  passing  of  this 
Act,  to  take  effect  on  or  after  the  commencement  of  this 
Act. 

73. — (1.)  Section  five  of  the  Vendor  and  Purchaser 
Act,  1874,  is  hereby  repealed  from  and  after  the  com- 
mencement of  this  Act,  as  regards  cases  of  death  there- 
after happening ;  and  section  seven  of  the  Vendor  and 
Purchaser  Act,  1874,  is  hereby  repealed  as  from  the  date 
at  which  it  came  into  operation. 

(2.)  This  section  extends  to  Ireland  only. 
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SCHEDULES. 


THE  FIRST  SCHEDULE. 


ACTS  AFFECTED  (a). 

Part  I. 

1  &  2  Vict.  c.  110. — An  Act  for  abolishing  arrest  on  mesne 

process  in  civil  actions,  except  in  certain  cases ;  for 
extending  the  remedies  of  creditors  against  the  property 
of  debtors ;  and  for  amending  the  laws  for  the  relief  of 
insolvent  debtors  in  England. 

2  &  3  Vict.  c.  11. — An  Act  for  the  better  protection  of 

purchasers  against  judgments,  Crown  debts,  lis  pendens, 
and  fiats  in  bankruptcy. 
18  &  19  Vict.  c.  15. — An  Act  for  the  better  protection  of 
purchasers  against  judgments,  Crown  debts,  cases  of 
lis  pendens,  and  life  annuities  or  rent-charges. 

22  &  23  Vict.  c.  35. — An  Act  to  further  amend  the  law  of 

property  and  to  relieve  trustees. 

23  &  24  Vict.  c.  38. — An  Act  to  further  amend  the  law  of 

property. 
23  &  24  Vict.  c.  115. — An  Act  to  simplify  and  amend  the 
practice  as  to  the  entry  of  satisfaction  on  Crown  debts 
and  on  judgments. 

27  &  28  Vict.  c.  112. — An  Act  to  amend  the  law  relating  to 

future  judgments,  statutes,  and  recognizances. 

28  &  29  Vict.  c.  104.— The  Crown  Suits,  <fcc.,  Act,  1865. 

31  &  32  Vict.  c.  54.— The  Judgments  Extension  Act,  1868. 

(a)  The  Acts  in  Part  L  of  this  schedule  were  affected  only  by  as. 
of  the  Bill  struck  out  in  the  House  of  Commons,  and  the  reference  to 
them  here  should  also  have  been  struck  out  (see  Preface  to  the  first 
edition).  But  those  ss.  are  now  included  in  s.  2  of  the  G.  A,  1882 ; 
and  the  latter  section  refers  (see  subs.  1)  to  Part  I.  of  this  schedule ; 
see  also  s.  17  of  the  Land  Charges  Registration  &  Searches  Act,  1888, 
infrdiy  Part  II.  ch.  i. 

K 
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Part  II. 

5  &  6  Will.  4,  c.  62. — An  Act  to  repeal  an  Act  of  the  present 
session  of  Parliament,  intituled  "  An  Act  for  the  more 
effectual  abolition  of  oaths  and  affirmations  taken  and 
made  in  various  Departments  of  the  State,  and  to  substi- 
tute declarations  in  lieu  thereof;  and  for  the  more  entire 
suppression  of  voluntary  and  extra-judicial  oaths  and 
affidavits ; "  and  to  make  other  provisions  for  the 
abolition  of  unnecessary  oaths. 


THE  SECOND  SCHEDULE. 


.     REPEALS. 

A  description  or  citation  of  a  portion  of  an  Act  is  inclusive 
of  the  words,  section,  or  other  part,  first  or  last  mentioned, 
or  otherwise  referred  to  as  forming  the  beginning,  or  as 
forming  the  end,  of  the  portion  comprised  in  the  description 
or  citation. 


22  &  28  Vict, 
c.  35,  in  part. 


23  &  24  Vict 
c.  126,  in  part. 


Pabt  I. 

An  Act  to  farther  amend  the^  .  , 

law  of  property  and  to  relieve}      ^    ,  ' 
,       .  I  namely,- 

trustees J  J 

Sections  four  to  nine. 

The  Common   Law  Procedure}  in  part ; 

Act,  1860 J  namely,- 

Section  two. 


15  A  16  Vict, 
c.  86,  in  part. 


Part  II. 


An  Act  to  amend  the  practice*  .  ,  . 

and  course  of  proceedings  in  I  ,    

the  High  Court  of  Chancery.  I  , 
Section  forty-eight. 
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8  &  9  Vict.  c. 
119. 

23  &  24  Vict, 
c.  145, in  part. 


Part  III. 

An  Act  to  facilitate  the  convey- 
ance of  real  property,  (a) 

An    Act  to   give    to   trustees, 
mortgagees,  and  others  cer- 
tain powers  now  commonly  r  in  Part ' 
inserted  in  settlements,  mort-  \  n*mely>" 
gages,  and  wills    .      .      . 

Parts  II.  and  III.  (sections 
eleven  to  thirty). (6) 


THE  THIED  SCHEDULE. 


STATUTORY  MORTGAGE. 

Part  I. 

Deed  of  Statutory  Mortgage. 

Tins  Indenture  made  by  way  of  statutory  mortgage  the 
day  of  1882  between  A.  of  [$"c.]  of  the  one  part 

and  If.  of  [#*c]  of  the  other  part  Witnesseth  that  in  con- 
sideration of  the  sum  of  £  now  paid  to  A.  by  If.  of 
which  sum  A.  hereby  acknowledges  the  receipt  A.  as  mort- 
gagor and  as  beneficial  owner  hereby  conveys  to  M.  All  that 
[fyc.~\  To  hold  to  and  to  the  use  of  M.  in  fee  simple  for 
securing  payment  on  the  day  of  1883  of  the 
principal  sum  of  £  as  the  mortgage  money  with 
interest  thereon  at  the  rate  of  [four]  per  centum  per  annum. 
In  witness  Ac. 


*  * 
• 


Variations  in  this  and  subsequent  forms  to  be  made,  if  required, 
for  leasehold  land,  or  other  matter. 


(a)  This  is  one  of  the  Acts  known  as  Lord  Brougham's  Acts ;  the 
other  (8  &  9  Vict.,  c.  124),  for  shortening  leases,  is  still  unrepealed. 

(b)  Parts  I.  and  IV.  of  the  Act  here  referred  to  have  since  been 
repealed  by  the  S.  L.  A.,  1882,  s.  64,  but  the  powers  given  by  ss.  8  and 
9  included  in  Part  I.  are  now  supplied  by  the  T.  A.,  s.  19. 

K  2 
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Part  II. 

(A.) 

Deed  of  Statutory  Transfer,  Mortgagor  not  joining. 

This  Indenture  made  by  way  of  statutory  transfer  of 
mortgage  the  day  of  1883  between  if.  of  [#*c]  of 

the  one  part  and  T.  of  [#*c]  of  the  other  part  supplemental 
to  an  indenture  made  by  way  of  statutory  mortgage  dated 
the  day  of  1882  and  made  between  [#*c.]  WIT- 

NESSETH that  in  consideration  of  the  sum  of  £  now  paid 

to  M.  by  T.  being  the  aggregate  amount  of  £  mortgage 

money  and  £  interest  due  in  respect  of  the  said  mort- 

gage of  which  sum  If.  hereby  acknowledges  the  receipt  M. 
as  mortgagee  hereby  conveys  and  transfers  to  T.  the  benefit 
of  the  said  mortgage. 
In  witness  &c. 

(B.) 

Deed  of  Statutory  Transfer,  a  Covenantor  joining. 

This  Indenture  made  by  way  of  statutory   transfer  of 
mortgage  the  day  of  1883  between  A.  of  \_8fcJ\  of 

the  first  part  B.  of  \_8fcJ]  of  the  second  part  and  C.  of  [^c] 
of  the  third  part  supplemental  to  an  indenture  made  by  way 
of  statutory  mortgage  dated  the  day  of  1882  and 

made  between  [$"c]  Witnesseth  that  in  consideration  of 
the  sum  of  £  now  paid  to  A.  by  0.  being  the  mortgage 

money  due  in  respect  of  the  said  mortgage  no  interest  being 
now  due  and  payable  thereon  of  which  sum  A,  hereby 
acknowledges  the  receipt  A.  as  mortgagee  with  the  concur- 
rence of  B.  who  joins  herein  as  covenantor  hereby  conveys 
and  transfers  to  0.  the  benefit  of  the  said  mortgage. 
In  witness  Ac. 

(C.) 

Statutory  Transfer  and  Statutory  Mortgage  combined. 

This  Indenture  made  by  way  of  statutory  transfer  of 
mortgage  and  statutory  mortgage  the  day  of 

1883  between  A.  of  [#*c]  of  the  first  part  B.  of  [#*c]  of  the 
second  part  and  0.  of  [#*c]  of  the  third  part  supplemental  to 
an  indenture  made  by  way  of  statutory  mortgage  dated  the 
day  of  1882  and  made  between  [$*c]  Whereas 

the  principal  sum  of  £  only  remains  due  in  respect  of 
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the  said  mortgage  as  the  mortgage  money  and  no  interest  is 
now  due  and  payable  thereon.  And  Whereas  B.  is  seised  in 
fee  simple  of  the  land  comprised  in  the  said  mortgage  subject 
to  that  mortgage  Now  this  Indenture  witnesseth  that  in 
consideration  of  the  sum  of  £  now  paid  to  A.  by  C.  of 

which  sum  A.  hereby  acknowledges  the  receipt  and  B.  hereby 
acknowledges  the  payment  and  receipt  as  aforesaid  *  A.  as 
mortgagee  hereby  conveys  and  transfers  to  G.  the  benefit  of 
the  said  mortgage  And  this  Indenture  also  witnesseth  that 
for  the  same  consideration  A.  as  mortgagee  and  according  to 
his  estate  and  by  direction  of  B.  hereby  conveys  and  B.  as 
beneficial  owner  hereby  conveys  and  confirms  to  0.  All  that 
[SfcJ]  To  hold  to  and  to  the  use  of  0.  in  fee  simple  for 
securing  payment  on  the  day  of  1882  off  the 

snm  of  £  as  the  mortgage  money  with  interest  thereon 

at  the  rate  of  [/owr]  per  centum  per  annum. 
In  witness  &o. 
[Or, in  case  of  further  advance,  after  aforesaid  at*  (insert)  and 
also  in  consideration  of  the  further  sum  of  £  now  paid 

by  0.  to  B.  of  which  sum  B.  hereby  acknowledges  the  receipt, 
and  after  of  at  t  (insert)  the  sums  of  £  and  £  making 
together] 

***   Variations  to  be  made,  as  required,  in  case  of  the  deed  being  made 
by  indorsement,  or  in  respect  of  any  other  thing. 

Part  III. 
Deed  of  Statutory  Re-conveyance  of  Mortgage. 

This  Indenture  made  by  way  of  statutory  re-conveyance 
of  mortgage  the  day  of  1884  between  0.  of  [#*c] 

of  the  one  part  and  B.  of  [#*c]  of  the  other  part  supplemental 
to  an  indenture  made  by  way  of  statutory  transfer  of  mort- 
gage dated  the  day  of  1883  and  made  between 
[#*c]  Witnesseth  that  in  consideration  of  all  principal 
money  and  interest  due  under  that  indenture  having  been 
paid  of  which  principal  and  interest  C.  hereby  acknowledges 
the  receipt  (7.  as  mortgagee  hereby  conveys  to  B.  all  the 
lands  and  hereditaments  now  vested  in  0.  under  the  said 
indenture  To  hold  to  and  to  the  use  of  B.  in  fee  simple 
discharged  from  all  principal  money  and  interest  secured  by 
and  from  all  claims  and  demands  under  the  said  indenture. 
In  witness  <&c. 

%*   Variations  as  noted  above. 
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THE  FOURTH  SCHEDULE. 


SHORT  FORMS  OF  DEEDS. 
I. — Mortgage. 

This  Indenture  of  Mortgage  made  the  day  of 

1882  between  A.  of  [8fc]  of  the  one  part  and  B.  of  [#'c]  and 
G.  of  [Sfc]  of  the  other  part  Witnbsseth  that  in  considera- 
tion of  the  snm  of  £  paid  to  A.  by  B.  and  C.  out  of 
money  belonging  to  them  on  a  joint  account  of  which  sum 
A.  hereby  acknowledges  the  receipt  A.  hereby  covenants 
with  B.  and  (7.  to  pay  on  them  on  the  day  of 
1882  the  sum  of  £  with  interest  thereon  in  the  mean- 
time at  the  rate  of  [four]  per  centum  per  annum  and  also  as 
long  after  that  day  as  any  principal  money  remains  due 
under  this  mortgage  to  pay  to  B.  and  C.  interest  thereon  at 
the  same  rate  by  equal  half-yearly  payments  on  the 
day  of  and  the  day  of  And  this  Indenture 
also  WITNESSETH  that  for  the  same  consideration  A.  as  bene- 
ficial owner  hereby  conveys  to  B.  and  C.  All  that  [fyc]  To 
hold  to  and  to  the  use  of  B.  and  C.  in  fee  simple  subject  to 
the  proviso  for  redemption  following  (namely)  that  if  A.  or 
any  person  claiming  under  him  shall  on  the  day  of 
1882  pay  to  B,  and  G.  the  sum  of  £  and  interest 
thereon  at  the  rate  aforesaid  then  B.  and  C.  or  the  persons 
claiming  under  them  will  at  the  request  and  cost  of  A.  or 
the  persons  claiming  under  him  re-convey  the  premises  to  A. 
or  the  person  claiming  under  him  And  A.  hereby  covenants 
with  B.(a)  as  follows  [here  add  covenant  as  to  fire  insurance 
or  other  special  covenant  required]. 
In  witness  Ac. 

II. — Further  Charge. 

This  Indenture  made  the  day  of  18    between 

[the  same  parties  as  the  foregoing  mortgage]  and  supplemental 
to  an  indenture  of  mortgage  dated  the  day  of 

1$     and  made  between  the  same  parties  for  securing  the 
sum  of  and  interest  at  [four]  per  centum  per  annum 

on  property  at  [8fc]  Witnesseth  that  in  consideration  of 
the  further  sum  of  £  paid  to  A.  by  B.  and  G.  out  of 

(a)  This  should  be  "  B.  and  C." 
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money  belonging  to  them  on  a  joint  account  [add  receipt  and 
covenant  as  in  the  foregoing  mortgage']  and  further  that  all  the 
property  comprised  in  the  before-mentioned  indenture  of 
mortgage  shall  stand  charged  with  the  payment  to  B.  and  0. 
of  the  sum  of  £  and  the  interest  thereon  hereinbefore 

covenanted  to  be  paid  as  well  as  the  sum  of  £  and 

interest  secured  by  the  same  indenture. 
In  witness  &c. 

III. — Conveyance  on  Sale. 

This  Indenture  made  the  day  of  1883  between 

A.  of  [$"£•]  of  the  first  part  B.  of  [#*c]  and  G.  of  [$*c]  of  the 
second  part  and  M.  of  [$*&]  of  the  third  part  Whereas  by 
an  indenture  dated  [$"&]  and  made  between  [$*c]  the  lands 
hereinafter  mentioned  were  conveyed  by  A.  to  B.  and  0.  in 
fee  simple  by  way  of  mortgage  for  securing  £  and 

interest  and  by  a  supplemental  indenture  dated  [$*c]  and 
made  between  the  same  parties  those  lands  were  charged  by 
A.  with  the  payment  to  B.  and  0.  of  the  further  sum  of 
£  and  interest  thereon   And  whereas  a  principal  sum 

of  £  remains  due  under  the  two   before-mentioned 

indentures  but  all  interest  thereon  has  been  paid  as  B.  and 
C.  hereby  acknowledge  Now  this  Indenture  witnesseth 
that  in  consideration  of  the  sum  of  £  paid  by  the 

direction  of  A.  to  B,  and  G.  and  of  the  sum  of  £  paid 

to  A.  those  two  sums  making  together  the  total  sum  of 
£  paid  by  M.  for  the  purchase  of  the  fee  simple  of  the 

lands  hereinafter  mentioned  of  which  sum  of  £  B.  and 

C.  hereby  acknowledge  the  receipt  and  of  which  total  sum  of 
£  A.  hereby  acknowledges  the  payment  and  receipt  in 

manner  before-mentioned  B.  and  G.  as  mortgagees  and  by 
the  direction  of  A.  as  beneficial  owner  hereby  convey  and  A. 
as  beneficial  owner  hereby  conveys  and  confirms  to  M.  All 
that  [#"c]  To  hold  to  and  to  the  use  of  if.  in  fee  simple 
discharged  from  all  money  secured  by  and  from  all  claims 
under  the  before-mentioned  indentures  [Add,  if  required, 
And  A.  hereby  acknowledges  the  right  of  M.  to  production 
of  the  documents  of  title  mentioned  in  the  Schedule  hereto 
and  to  delivery  of  copies  thereof  and  hereby  undertakes  for 
the  safe  custody  thereof]. 
In  witness  Ac. 

[The  Schedule  above  referred  to. 

To  contain  list  of  documents  retained  by  A.~] 
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IV. — Marriage  Settlement 

This  Indenture  made  the  day  of  1882  between 

John  M.  of  [3"c]  of  the  first  part  Jane  8.  of  [#*c]  of  the  second 
part  and  X.  of  [^c.]  and  Y.  of  [$-c]  of  the  third  part  WIT- 
NESSETH that  in  consideration  of  the  intended  marriage 
between  John  M.  and  Jane  8.  JohnM.  as  settlor  hereby  conveys 
to  X.  and  Y.  All  that  [#•<>.]  To  hold  to  X.  and  Y.  in  fee 
simple  to  the  use  of  John  M.  in  fee  simple  until  the  marriage 
and  after  the  marriage  to  the  use  of  John  M.  during  his  life 
without  impeachment  of  waste  with  remainder  after  his  death 
to  the  use  that  Jane  8.  if  she  survives  him  may  receive  during 
the  rest  of  her  life  a  yearly  jointure  rent-charge  of  £  to 

commence  from  his  death  and  to  be  paid  by  equal  half-yearly 
payments  the  first  thereof  to  be  made  at  the  end  of  six 
calendar  months  from  his  death  if  she  is  then  living  or  if 
not  a  proportional  part  to  be  paid  at  her  death  and  subject 
to  the  before-mentioned  rent-charge  to  the  use  of  X,  and  Y. 
for  a  term  of  five  hundred  years  without  impeachment  of 
waste  on  the  trusts  hereinafter  declared  and  subject  thereto 
to  the  use  of  the  first  and  other  sons  of  John  M.  and  Jane  S. 
successively  according  to  seniority  in  tail  male  with  re- 
mainder [insert  here,  if  thought  desirable,  to  the  use  of  the 
same  first  and  other  sons  successively  according  to  seniority 
in  tail  with  remainder]  to  the  use  of  all  the  daughters  of 
John  M.  and  Jane  8,  in  equal  shares  as  tenants  in  common  in 
tail  with  cross  remainders  between  them  in  tail  with  re- 
mainder to  the  use  of  John  M.  in  fee  simple.  [Insert  trusts  of 
term  of  500  years  for  raising  portions  ;  also,  if  required,  power  to 
charge  jointure  and  portions  on  a  future  marriage  ;  also  powers  of 
sale,  exchange,  and  partition  (a),  and  other  powers  and  provisions, 
if  and  as  desired.'] 

In  witness  Ac. 


(a)  Powers  of  sale,  exchange,  partition,  enfranchisement,  and  leasing 
are  now  supplied  by  the  S.  L.  A.'s,  1882  to  1890,  and  should  be 
omitted. 


(     137    ) 


CHAPTER  IV. 

THE  CONVEYANCING  ACT,  1882. 
45  &  46  VICT.  c.  39. 

An  Act  for  further  improving  the  Practice  of  Conveyancing  ; 
and  for  other  Purposes.  [10  August,  1882.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,         8.  l. 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

Preliminary.  Preliminary. 

1. — (1.)  This  Act  may  be  cited  as  the  Conveyancing  short  titles; 
Act,  1882 ;  and  the  Conveyancing  and  Law  of  Property  ment ;  extent ; 
Act,  1881  (in  this  Act  referred  to  as  the  Conveyancing  ^P™ **£• 
Act  of  1881),  and  this  Act  may  be  cited  together  as  the  c.  41. 
Conveyancing  Acts,  1881, 1882. 

(2.)  This  Act,  except  where  it  is  otherwise  expressed, 
shall  commence  and  takfe  effect  from  and  immediately 
after  the  thirty-first  day  of  December  one  thousand  eight 
hundred  and  eighty-two,  which  time  is  in  this  Act 
referred  to  as  the  commencement  of  this  Act. 

Ss.  3-6,  and  s.  7,  subs.  3,  and  a.  11  are  retrospective,  except  in  case   What  88.  retro- 
of  s.  3  as  to  pending  actions.  spectire. 

(3.)  This  Act  does  not  extend  to  Scotland. 

(4.)  In  this  Act  and  in  the  Schedule  thereto — 

(i.)  Property  includes  real  and  personal  property,  and 
any  debt,  and  any  thing  in  action,  and  any  other 
right  or  interest  in  the  nature  of  property, 
whether  in  possession  or  not ; 

(ii.)  Purchaser  includes  a  lessee  or  mortgagee,  or  an 
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SS.  1,  2. 
Preliminary. 


3  &  4  Will.  4, 
c.  74. 


4  &  5  Will.  4, 
c.  92. 


intending  purchaser,  lessee,  or  mortgagee,  or 
other  person,  who,  for  valuable  consideration, 
takes  or  deals  for  property,  and  purchase  has  a 
meaning  corresponding  with  that  of  purchaser ; 
(iii.)  The  Act  of  the  session  of  the  third  and  fourth 
years  of  King  William  the  Fourth  (chapter 
seventy-four)  "for  the  abolition  of  Fines  and 
"Recoveries,  and  for  the  substitution  of  more 
"  simple  modes  of  Assurance "  is  referred  to  as 
the  Fines  and  Recoveries  Act ;  and  the  Act  of 
the  session  of  the  fourth  and  fifth  years  of  King 
William  the  Fourth  (chapter  ninety-two)  a  for 
"the  abolition  of  Fines  and  Recoveries,  and 
"for  the  substitution  of  more  simple  modes  of 
"  Assurance  in  Ireland "  is  referred  to  as  the 
Fines  and  Recoveries  (Ireland)  Act. 


Searches. 

* 

Official  nega- 
tive and  other 
certificates  of 
searches  for 
judgments, 
Crown  debts, 
&c. 


Search  not 
usual  for 
enrolled  deeds. 


Searches  in 
Land  Registry. 


Searclies. 

2. — (1.)  Where  any  person  requires,  for  purposes  of 
this  section,  search  to  be  made  in  the  Central  Office  of 
the  Supreme  Court  of  Judicature  for  entries  of  judgments, 
deeds,  or  other  matters  or  documents,  whereof  entries  are 
required  or  allowed  to  be  made  in  that  office  by  any  Act 
described  in  Fart  I.  of  the  First  Schedule  to  the  Con- 
veyancing  Act  of  1881,  or  by  any  other  Act,  he  may 
deliver  in  the  office  a  requisition  in  that  behalf,  referring 
to  this  section. 

In  respect  to  deeds  this  s.  applies  to  those  of  which  entries  only  are 
made,  as,  for  instance,  a  deed  creating  a  rent-charge ;  it  does  not  apply 
to  deeds  enrolled  under  any  Act  or  statutory  rule  (see  subs.  11  and 
note).  A  search  would  not  usually  be  made  for  deeds  so  enrolled. 
But  search  for  disentailing  deeds  may  in  some  cases  be  necessary :  see 
Part  IL  ch.  iii.  for  searches  generally. 

For  rules  relating  to  the  Central  Office,  see  R.  S.  C,  1883,  0.  lxi. ; 
and  as  to  searches,  ib^  r.  23. 

The  provisions  of  this  s.  are  extended  to  searches  in  the  registers  at 
the  Land  Registry  under  the  Land  Charges  Registration  and  Searches 
Act,  1888 :  see  s.  17  of  that  Act,  infrb,  Part  II.  ch.  i. 

(2.)  Thereupon  the  proper  officer  shall  diligently  make 
the  search  required,  and  shall  make  and  file  in  the  office 
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a  certificate  setting  forth  the  result  thereof;  and  office         s.  a. 
copies  of  that  certificate  shall  be  issued  on  requisition,      searohe*. 

and  an  office  copy  shall  be  evidence  of  the  certificate.  

(3.)  In  favour  of  a  purchaser,  as  against  persons  in- 
terested tinder  or  in  respect  of  judgments,  deeds,  or  other 
matters  or  documents,  whereof  entries  are  required  or 
allowed  as  aforesaid,  the  certificate,  according  to  the 
tenour  thereof,  shall  be  conclusive,  affirmatively  or 
negatively,  as  the  case  may  be. 

t    See  definition  of  purchaser,  s.  1  (4),  (ii.). 

(4.)  Every  requisition  under  this  section  shall  be  in 
writing,  signed  by  the  person  making  the  same,  specify- 
ing the  name  against  which  he  desires  search  to  be  made, 
or  in  relation  to  which  he  requires  an  office  copy  certifi- 
cate of  result  of  search,  and  other  sufficient  particulars ; 
and  the  person  making  any  such  requisition  shall  not  be 
entitled  to  a  search,  or  an  office  copy  certificate,  until  he 
has  satisfied  the  proper  officer  that  the  same  is  required 
for  the  purposes  of  this  section. 

(5.)  General  rules  shall  be  made  for  purposes  of  this 
section,  prescribing  forms  and  contents  of  requisitions 
and  certificates,  and  regulating  the  practice  of  the  office, 
and  prescribing,  with  the  concurrence  of  the  Commis- 
sioners of  Her  Majesty's  Treasury,  the  fees  to  be  taken 
therein ;  which  rules  shall  be  deemed  Bules  of  Court 
within  section  seventeen  of  the  Appellate  Jurisdiction  39  &  40  Vict. 
Act,  1876,  as  altered  by  section  nineteen  of  the  Supreme  c' 59' 
Court  of  Judicature  Act,  1881,  and  may  be  made,  at  any  u  &  45  Vict 
time  after  the  passing  of  this  Act,  to  take  effect  on  or  c.  68. 
after  the  commencement  of  this  Act 

See  the  rules  under  this  s.,  Chapter  V.,  infra. 

(6.)  If  any  officer,  clerk,  or  person  employed  in  the 
office  commits,  or  is  party  or  privy  to,  any  act  of  fraud 
or  collusion,  or  is  wilfully  negligent,  in  the  making  of 
or  otherwise  in  relation  to  any  certificate  or  office  copy 
under  this  section,  he  shall  be  guilty  of  a  misdemeanour. 

(7.)  Nothing  in  this  section  or  in  any  Rule  made 
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SS.  2,  3. 
Searches. 


3  &  4  Will.  4, 
c.  74. 


thereunder  shall  take  away,  abridge,  or  prejudicially 
affect  any  right  which  any  person  may  have  indepen- 
dently of  this  section  to  make  any  search  in  the  office ; 
and  every  such  search  may  be  made  as  if  this  section  or 
any  such  Rule  had  not  been  enacted  or  made. 

(8.)  Where  a  solicitor  obtains  an  office  copy  certificate 
of  result  of  search  under  this  section,  he  shall  not  be 
answerable  in  respect  of  any  loss  that  may  arise  from 
error  in  the  certificate. 

(9.)  Where  the  solicitor  is  acting  for  trustees,  execu- 
tors, agents,  or  other  persons  in  a  fiduciary  position, 
those  persons  also  shall  not  be  so  answerable. 

(10.)  Where  such  persons  obtain  such  an  office  copy 
without  a  solicitor,  they  shall  also  be  protected  in  like 
manner. 

(11.)  Nothing  in  this  section  applies  to  deeds  inrolled 
under  the  Fines  and  Recoveries  Act,  or  under  any  other 
Act,  or  under  any  statutory  Rule. 

See  now  R.  S.  C,  1883,  O.  lxi.  r.  23. 

(12.)  This  section  does  not  extend  to  Ireland. 


Notice. 

Restriction  on 

constructive 

notice. 


Notice. 

3. — (1.)  A  purchaser  shall  not  be  prejudicially  affected 
by  notice  of  any  instrument,  fact,  or  thing,  unless — 
(i.)  It  is  within  his  own  knowledge,  or  would   have 
come    to  his  knowledge  if  such   inquiries    and 
inspections  had  been  made  as  ought  reasonably 
to  have  been  made  by  him ;  or 
(ii.)  In  the  same  transaction  with  respect  to  which  a 
question  of  notice  to  the  purchaser  arises,  it  has 
come  to  the  knowledge  of  his  counsel,  as  such, 
or  of  his  solicitor,  or  other  agent,  as  such,  or 
would  have  come  to  the  knowledge  of  his  soli- 
citor, or  other  agent,  as  such,  if  such  inquiries 
and  inspections  had  been  made  as  ought  reason- 
ably to  have  been  made  by  the  solicitor  or  other 
agent. 
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Subs,  (ii.)  prevents  constructive  notice  under  such  circumstances  as  S.  3. 

those  in  Eargreaves  v.  Rothwell,  1  Keen.  160,  or  Re  Cousins,  31  Ch.  D.  — — 

671 ;  and  see  Re  A.  W.  Hall  &  Co.,  37  Ch.  D.  712 ;  Re  Halifax  Sugar         Nothe' 
Refining  Co.,  W.  N.,  1891,  2,  29 ;  Re  New  Chile  Gold  Co.,  W.  N., 
1892, 193 ;  English  &  Scottish  Mercantile  Investment  Co.  v.  Brunton, 
1892,  2  Q.  B.  1,  700 ;  Bailey  v.  Barnes,  1894,  1  Ch.  25.     And  as  to  Notice  to  one 
the  effect  of  notice  to  one  of  several  persons  jointly  interested,  see  of  several. 
Smith's  Case,  11  Ch.  D.  579,  588-9,  599-600 ;  Re  Dnderbank  Mills, 
&c.,  Co.,  31  Ch.  D.  226.    A  purchaser  cannot  avoid  constructive 
notice  by  omitting  to  investigate  the  title,  even  though  the  law  under 
an  open  contract  precludes  investigation :  Patman  v.  Harland,  17  Ch. 
D.  353 ;  Dunning  v.  E.  of  Gainsborough,  W.  N„  1885, 110 ;  Re  Cox 
&  Neve,  1891,  2  Ch.  109 ;  Bailey  v.  Barnes,  ubi  sup.    Under  subs.  2 
there  will  be  the  same  equitable  remedy  by  injunction  as  before  the 
Act. 

(2.)  This  section  shall  not  exempt  a  purchaser  from 
any  liability  under,  or  any  obligation  to  perform  or 
observe,  any  covenant,  condition,  provision,  or  restriction 
contained  in  any  instrument  under  which  his  title  is 
derived,  mediately  or  immediately ;  and  such  liability  or 
obligation  may  be  enforced  in  the  same  manner  and  to 
the  same  extent  as  if  this  section  had  not  been  enacted. 

The  effect  of  this  subs,  seems  to  be  that  a  purchaser  of  the  fee  Purchaser 
simple  will  be  bound  by  provisions  in  any  deed  forming  part  of  the  must  inquire, 
title  unless  he  escapes  as  a  purchaser  without  notice.  The  cases  in 
the  last  note  show  that  he  will  not  so  escape  if  he  knows,  or  ought  to 
know,  of  the  deed,  though  he  may  not  know  its  contents ;  and  see 
English  A  Scottish  Mercantile  Investment  Co.  v.  Brunton,  1892,  2 
Q.  B.  700,  which  suggests  (pp.  708,  713-14)  a  distinction  between  the 
purchase  of  land  and  that  of  personal  property,  and  also  takes  a 
distinction  between  documents  which  must  and  those  which  may  or 
may  not  relate  to  the  subject-matter  and  decides  that  mere  knowledge 
of  the  existence  of  the  latter  does  not  necessarily  amount  to  con- 
structive notice  of  their  contents.  If  the  title  is  furnished  on  an  open 
contract,  and  commences  with  a  deed  of  the  proper  kind  forty  years 
old,  having  no  recitals,  he  is  bound,  under  the  V.  &  P.  A.,  s.  1,  to 
accept  this,  and  takes,  it  is  conceived,  without  notice  of  any  prior 
deed.  If  that  deed  recites  prior  deeds,  and  the  recitals  throw  any 
suspicion  on  the  title,  it  would  seem  that  the  commencement  of  the 
title  is  not  carried  back  to  "the  time  prescribed  by  law  for  com- 
mencement of  title  "  (see  0.  A.,  s.  3  (3),  and  the  second  note  thereon, 
supra),  and  that  the  purchaser  is  not  prevented  by  either  of  the  last- 
mentioned  as.  from  requiring  the  earlier  title,  and  is  fixed  with  notice 
of  it  if  he  does  not  inquire,  or,  on  inquiry,  does  not  get  satisfactory 
explanation. 
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8S.  3,  4. 
Notice. 


Where,  by  contract  between  the  parties,  the  time  for  commence- 
ment of  title  is  "  stipulated  "  (see  C.  A.,  s.  3  (3)),  but  if  left  as  "  pro- 
scribed by  law,"  would  have  extended  over  a  stage  in  the  title 
disclosing  some  defect,  there  the  purchaser  must  take  the  consequences 
of  contracting  himself  out  of  the  right  to  travel  through  that  stage. 

As  regards  s.  3,  subss.  1  and  2,  of  the  C.  A.,  the  title  would  not 
be  in  the  possession  of  the  vendor,  and  it  is  open  to  the  purchaser  to 
apply  for  it  at  his  own  expense.  If  he  does  not,  this  subs,  prevents 
his  gaining  any  assistance  from  this  s.  If  he  does  all  he  can  to 
obtain  production  and  fails,  it  is  conceived  he  is,  under  this  s.,  free 
from  constructive  notice  of  what  is  not  disclosed.  So  also  a  lessee 
gains  no  benefit  by  this  s.  if  he  does  not  inquire  into  his  landlord's 
title.  Also  a  sub-lessee  will,  under  this  subs.,  take  subject  to  all  the 
provisions  of  the  superior  lease,  even  though  his  lessor  should  show  a 
title  and  profess  to  lease  as  freeholder.  The  leasehold  interest  is  bound 
legally  and  not  merely  equitably,  and  purchase  for  value  without 
notice  is  no  defence. 

(3.)  A  purchaser  shall  not  by  reason  of  anything  in 
this  section  be  affected  by  notice  in  any  case  where  he 
would  not  have  been  so  affected  if  this  section  had  not 
been  enacted. 

(4.)  This  section  applies  to  purchases  made  either 
before  or  after  the  commencement  of  this  Act;  save 
that,  where  an  action  is  pending  at  the  commencement 
of  this  Act,  the  rights  of  the  parties  shall  not  be  affected 
hj  this  section. 


Leases. 

Contract  for 
lease  not  part 
of  title  to  lease. 


Effect  of  s.  4. 


Leases. 

4. — (1.)  Where  a  lease  is  made  under  a  power  con- 
tained in  a  settlement,  will,  Act  of  Parliament,  or  other 
instrument,  any  preliminary  contract  for  or  relating  to 
the  lease  shall  not,  for  the  purpose  of  the  deduction  of 
title  to  an  intended  assign,  form  part  of  the  title,  or 
evidence  of  the  title,  to  the  lease. 

(2.)  This  section  applies  to  leases  made  either  before 
or  after  the  commencement  of  this  Act. 

The  effect  of  this  s.  is  merely  to  prevent  a  purchaser  of  the  lease 
after  it  is  granted,  requiring  as  part  of  his  title  an  abstract  and 
production  of  the  contract  under  which  it  was  granted ;  thus  placing 
the  contract  in  the  same  position  as  a  document  showing  the  free- 
holder's title  under  V.  &  P.  A.,  s.  2. 
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Separate  Trustees.  — 

5, — (1.)  On  an  appointment  of  new  trustees,  a  separate  Trustees, 
set  of  trustees  may  be  appointed  for  any  part  of  the  trust  Appointment 
property  held  on  trusts  distinct  from  those  relating  to  any  of  separate  sets 

mi  m  *       *  ji      m       m  m  •*       7  of  trustees. 

other  part  or  parts  of  the  trust  property ;  or,  %f  only  one 
trustee  was  originally  appointed,  then  one  separate  trustee 
may  be  appointed  for  the  first-mentioned  part. 

(2.)  This  section  applies  to  trusts  created  eitlier  before  or 
after  the  commencement  of  this  Act 

This  b.  was  amended  by  s.  6  of  C.  A.,  1892 ;  and,  with  the  amending 
s.,  repealed  by  the  T.  A.,  s.  10  of  that  Act  taking  their  place. 

See,  on  this  s.,  Be  Paine's  Trusts,  28  Ch.  D.  725 ;  Be  Qregson's 
Trusts,  34  %b.  209;  Be  Hetherington's  Trusts,  %b.  211;  Savile  v. 
Cowper,  36  ib.  520;  Be  Moss's  Trusts,  37  ib.  513;  and  note  that, 
where  orders  were  made,  they  were  under  the  Trustee  Acts :  see  also 
Be  Nesbitfs  Trusts,  19  L.  R.  Ir.  509. 

Power8.  Powers. 

6. — (1.)  A  person  to  whom  any  power,  whether  coupled  Mt«Uimer  of 
with  an  interest  or  not,  is  given,  may,  by  deed,  disclaim  trustees, 
the  power ;  and,  after  disclaimer,  shall  not  be  capable  of 
exercising  or  joining  in  the  exercise  of  the  power. 

(2.)  On  such  a  disclaimer,  the  power  may  be  exercised 
by  the  other  or  others,  or  the  survivors  or  survivor  of 
the  others,  of  the  persons  to  whom  the  power  is  given, 
unless  the  contrary  is  expressed  in  the  instrument 
creating  the  power. 

(3.)  This  section  applies  to  powers  created  by  instru- 
ments coming  into  operation  either  before  or  after  the 
commencement  of  this  Act. 


It  will  be  observed  tbat  the  marginal  note  applies  to  disclaimer  by  "  By  trustees, 
trustees  only ;  but  the  words  of  the  s.  are  unlimited,  and  the  marginal 
note  cannot  limit  them :  see  A.  O.  v.  Great  Eastern  Railway  Co.,  11 
Ch.  D.  449,  at  pp.  460-1,  465. 

C.  A.,  s.  52,  enables  the  release  of  a  power  whether  coupled  with  an   Disclaimer  of 
interest  or  not  (unless  it  is  coupled  with  a  duty),  thereby  extinguish-   powers, 
ing  it,  so  that  several  trustees  concurring  can  absolutely  preclude 
themselves  from  ever  exercising  the  power,  but  it  does  not  enable  one 
trustee  alone  to  disclaim  as  he  could  disclaim  a  trust  estate,  so  as  to 
vest  the  power  in  the  other  trustees.    This  s.  puts  disclaimer  of  a 


» 


144 


THE  CONVEYANCING  ACT,  1882. 


SS.  6,  7. 
Powers. 


Married 
women. 


S<  li*  A> 
powers. 


power  on  the  same  footing  as  disclaimer  of  an  estate:  see  Sugd. 
Powers,  50,  8th  ed. ;  Be  Fisher  <fc  Haslett,  13  L.  R.  Ir.  546. 

On  the  question  whether  this  8.  enables  a  married  woman  to  dis- 
claim a  power,  compare  the  note  to  C.  A.,  s.  52. 

It  would  seem  this  s.  applies  to  the  case  of  the  joint  power  given  to 
husband  and  wife  in  an  ordinary  marriage  settlement,  where  the 
husband  disclaims,  unless  it  is  a  power  coupled  with  a  duty  (see  note 
to  8.  52  of  the  C.  A.,  1881),  or  unless  it  were  held  that  they,  as  parties 
to  the  settlement,  have  accepted  the  power  and  so  cannot  disclaim. 

As  to  disclaimer  of  powers  under  the  S.  L.  A.'s,  1882  to  1890,  see 
S.  L.  A.,  1882,  s.  50,  n. 


Married 
Women. 

Acknowledg- 
ment of  deeds 
by  married 
women. 


Married  Women. 

7. — (1.)  In  section  seventy-nine  of  the  Fines  and 
Recoveries  Act,  and  section  seventy  of  the  Fines  and 
Recoveries  (Ireland)  Act,  there  shall,  by  virtue  of  this 
Act,  be  substituted  for  the  words  "  two  of  the  perpetual 
commissioners,  or  two  special  commissioners,"  the  words 
"one  of  the  perpetual  commissioners,  or  one  special 
commissioner ; "  and  in  section  eighty-three  of  the  Fines 
and  Recoveries  Act,  and  in  section  seventy-four  of  the 
Fines  and  Recoveries  (Ireland)  Act,  there  shall  by  virtue 
of  this  Act  be  substituted  for  the  word  "  persons "  the 
word  "person,"  and  for  the  word  "commissioners'*  the 
word  "a  commissioner;'9  and  all  other  provisions  of 
those  Acts,  and  all  other  enactments  having  reference 
in  any  manner  to  the  sections  aforesaid,  shall  be  read 
and  have  effect  accordingly. 

"  Other  enactments,"  e.g.  Malms'  Act,  20  &  21  Vict.  c.  57. 

(2.)  Where  the  memorandum  of  acknowledgment  by 
a  married  woman  of  a  deed  purports  to  be  signed  by 
a  person  authorized  to  take  the  acknowledgment,  the 
deed  shall,  as  regards  the  execution  thereof  by  the 
married  woman,  take  effect  at  the  time  of  acknowledg- 
ment, and  shall  be  conclusively  taken  to  have  been  duly 
acknowledged. 

S.  84  of  the  English  Fines  and  Recoveries  Act  as  it  now  stands, 
consequent  on  this  repeal,  will  be  found  after  the  schedule  to  this 
Act.  The  new  form  of  memorandum  is  given  in  R.  S.  C.  of  December, 
1882,  in  the  next  chapter. 
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The  effect  of  this  s.  (including  the  repeal  therein)  is :  S.  7. 

1.  To  substitute  one  perpetual  or  special  commissioner  in  place  of  — 7 

a    _  Manriod 

2.  To  make  a  memotandum  of  acknowledgment  indorsed  on  die         W™ 

deed  sufficient,  without  any  separate  certificate  to  be  filed.     Effect  of  ».  7, 
But  under  the  M.  W.  P.  A.  every  woman  married  after  1882,  and  and  of 
every  other  married  woman,  as  to  property  acquired  after  that  year,  M«  W.  P.  A. 
is  in  the  position  of  a /erne  sole,  and  can  convey  without  any  acknow- 
ledgment: see  Be  Drummond  <fc  Davie,  1891, 1  Ch.  524 

See  the  effect  of  a  married  woman's  acknowledgment  and  separate 
examination  discussed  in  Tennant  v.  Welch,  37  Ch.  D.  622,  and  in 
CahtU  v.  CahUl,  8  App.  Cas.  420,  428,  441. 

(3.)  A  deed  acknowledged  before  or  after  the  com- 
mencement of  this  Act  by  a  married  woman,  before  a 
j  udge  of  the  High  Court  of  Justice  in  England  or  Ireland, 
or  before  a  judge  of  a  county  court  in  England,  or  before 
a  chairman  in  Ireland,  or  before  a  perpetual  commis- 
sioner or  a  special  commissioner,  shall  not  be  impeached 
or  impeachable  by  reason  only  that  such  judge,  chairman, 
or  commissioner  was  interested  or  concerned  either  as  a 
party,  or  as  solicitor,  or  clerk  to  the  solicitor  for  one  of 
the  parties,  or  otherwise,  in  the  transaction  giving  occa- 
sion for  the  acknowledgment ;  and  General  Bules  shall  be 
made  for  preventing  any  person  interested  or  concerned 
as  aforesaid  from  taking  an  acknowledgment;  but  no 
such  Rule  shall  make  invalid  any  acknowledgment ;  and 
those  Bules  shall,  as  regards  England,  be  deemed  Bules 
of  Court  within  section  seventeen  of  the  Appellate  Juris-  39  &  40  Vict. 
diction  Act,  1876,  as  altered  by  section  nineteen  of  the 
Supreme  Court  of  Judicature  Act,  1881,  and  shall,  as  44  &  45  Vict. 
regards  Ireland,  be  deemed  Bules  of  Court  within  the 
Supreme  Court  of  Judicature  Act  (Ireland),  1877,  and  40  &  41  Vict. 
may  be  made  accordingly,  for  England  and  Ireland  c* 57# 
respectively,  at  any  time  after  the  passing  of  this  Act,  to 
take  effect  on  or  after  the  commencement  of  this  Act. 

See,  for  rules  under  this  subs.,  the  next  chapter. 

(4.)  The  enactments  described  in  the  schedule  to  this 
Act  are  hereby  repealed. 

(5.)  The  foregoing  provisions  of  this  section,  including 
the  repeal  therein,  apply  only  to  the  execution  of  deeds 
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s.  7.        by  married  women    after   the   commencement  of  this 

Married        ^ct# 

Wmm.  (6.)  Notwithstanding  the  repeal  or  any  other  thing  in 

this  section,  the  certificate,  if  not  lodged  before  the  com- 
mencement of  this  Act,  of  the  taking  of  an  acknowledg- 
ment by  a  married  woman  of  a  deed  executed  before  the 
commencement  of  this  Act,  with  any  affidavit  relating 
thereto,  shall  be  lodged,  examined,  and  filed  in  the  like 
manner,  and  with  the  like  effects  and  consequences  as  if 
this  section  had  not  been  enacted. 

(7.)  There  shall  continue  to  be  kept  in  the  proper 
office  of  the  Supreme  Court  of  Judicature  an  index  to 
all  certificates  pi  acknowledgments  of  deeds  by  married 
women  lodged  therein,  ^before  or  after  the  commence- 
ment of  this  Act,  containing  the  names  of  the  married 
women  and  their  husbands,  alphabetically  arranged,  and 
the  dates  of  the  certificates  and  of  the  deeds  to  which 
they  respectively  relate,  and  other  particulars  found  con- 
venient; and  every  such  certificate  lodged  after  the 
commencement  of  this  Act  shall  be  entered  in  the  index 
as  soon  as  may  be  after  the  certificate  is  filed. 

(8.)  An  office  copy  of  any  such  certificate  filed  before 
or  after  the  commencement  of  this  Act  shall  be  delivered 
to  any  person  applying  for  the  same;  and  every  such 
office  copy  shall  be  received  as  evidence  of  the  acknow- 
ledgment of  the  deed  to  which  the  certificate  refers. 

See  form  of  requisition  for  an  official  search  for  certificates  of  acknow- 
ledgments, R.  S.  C.  of  December,  1882,  in  the  next  chapter. 

Subs.  3  applies  to  deeds  acknowledged  before  or  after  the  end  of 
1882,  and  subs.  5  applies  to  the  execution  of  deeds  after  1882.  So 
far  as  regards  the  interest  of  the  person  since  the  Act,  or  of  either  of 
the  persons  before  the  Act,  taking  an  acknowledgment,  the  deed  is 
unimpeachable,  whether  executed  before  or  after  1882.  But  so  far  as 
regards  the  manner  of  acknowledgment,  the  Act  applies  only  to  deeds 
executed  after  1882. 

Certificates  lodged  after  the  commencement  of  the  Act  and  referred 
to  in  subs.  6,  necessarily  mean  the  certificates  of  acknowledgments 
taken  but  not  lodged  before  the  Act :  see  the  repealed  ss.  of  the  Fines 
and  Recoveries  Acts  in  the  schedule.  An  index  of  certificates  of 
acknowledgment  has  still  to  be  kept,  to  enable  searches  in  regard  to 
deeds  executed  before  the  Act. 
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S.  8. 

Powers  of  Attorney.  p^^of 

8  _(1.)  If  a  power   of  attorney,  given  for  valuable      Attor»<y- 
consideration,  is  in  the  instrument  creating  the  power  Effect  of  power 
expressed  to  be  irrevocable,  then,  in  favour  of  a  pur-  value,  made  °r 

Cha8er —  absolutely 

,,  v    rm  in  i  ii  •  «i         irrevocable. 

(i.)  The  power  shall  not  be  revoked  at  any  tune,  either 
by  anything  done  by  the  donor  of  the  power 
without  the  concurrence  of  the  donee  of  the 
power,  or  by  the  death,  marriage,  lunacy,  un- 
soundness of  mind,  or  bankruptcy  of  the  donor 
of  the  power ;  and 

(ii.)  Any  act  done  at  any  time  by  the  donee  of  the 
power,  in  pursuance  of  the  power,  shall  be  as 
valid  as  if  anything  done  by  the  donor  of  the 
power  without  the  concurrence  of  the  donee  of 
the  power,  or  the  death,  marriage,  lunacy,  un- 
soundness of  mind,  or  bankruptcy  of  the  donor 
of  the  power,  had  not  been  done  or  happened ; 
and 

(iii.)  Neither  the  donee  of  the  power  nor  the  purchaser 
shall  at  any  time  be  prejudicially  affected  by 
notice  of  anything  done  by  the  donor  of  the 
power,  without  the  concurrence  of  the  donee  of 
the  power,  or  of  the  death,  marriage,  lunacy, 
unsoundness  of  mind,  or  bankruptcy  of  the 
donor  of  the  power. 

(2.)  This  section  applies  only  to  powers  of  attorney 
created  by  instruments  executed  after  the  commence- 
ment of  this  Act. 

This  s.  relates  only  to  powers  of  attorney  given  for  value,  and   Powers  of 
enables  a  power  of  that  kind  to  take  the  place  of  an  actual  transfer,  but  attorney  given 
it  is  conceived  that  the  attorney  must  be  a  person  named,  and  that  the    or  va  ue" 
power  lapses  by  his  death.   He  may,  however,  be  empowered  to  appoint 
substitutes.   A  person  desiring  to  give  a  security  may,  in  consideration 
of  the  loan,  give  an  irrevocable  power  to  transfer,  or  convey,  or  sell,  thus 
enabling  the  lender  to  realize  his  security,  if  he  so  require.    When  the 
loan  is  repaid  the  power  may  be  cancelled,  and  a  transfer  and  re-transfer 
are  thus  avoided.    The  person  taking  the  power  must  use  ail  the  same 
precautions  as  if  he  had  taken  an  actual  transfer,  so  as  to  prevent 

L  2 
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SS.  8,  9.        another  transferee  taking  without  notice.    In  the  case  of  land,  for 
^  "— -  M      instance,  he  must  obtain  the  deeds. 
Attorney.  ^  *8  o0110^^  that  "  bankruptcy"  does  not  include  proceedings  for 

winding-up  a  Company  (see  note  on  C.  A.,  s.  2  (xv.)  ) ;  and  that  notice 

Winding-up  of  0f  winding  up  proceedings  is  of  itself  revocation  of  a  power  of  attorney 
Company.  given  by  a  Company — at  ail  events  where  the  winding-up  is  by  the 

Court,  or  under  its  supervision,  and  where  it  is  proposed  to  make  any 
disposition,  under  the  power,  of  the  Company's  property :  see  s.  153  of 
the  Companies  Act,  1862,  and  Be  Oriental  Bank,  28  Ch.  D.  634,  640. 
The  result  may  be  different  in  a  voluntary  winding-up  (see  ss.  131, 
133,  and  Eire  Purchase  Furnishing  Co.  v.  Bichens,  20  Q.  B.  D.  387) ; 
moreover,  a  voluntary  winding-up,  for  which  a  resolution  of  the 
Company  seems  necessary  (see  ss.  129,  130),  might  be  held  to  fall 
within  the  words,  "  anything  done  by  the  donor  of  the  power  without 
the  concurrence  of  the  donee  of  the  power." 
Trustees.  It  may  be  questioned  whether  a  trustee,  who,  in  special  cases,  may 

act  by  attorney  (see  Be  Bellamy  <fc  Metropolitan  Board  of  Works,  24 
Ch.  D.  387,  400,  403-4 ;  Be  Eetling  A  Merton,  1893,  3  Ch.  269, 
280),  is  entitled  to  give  an  irrevocable  power  under  this  or  the  follow- 
ing s.  The  power  is  fairly  workable  under  C.  A.,  s.  47  ;  and  to  make 
it  irrevocable  paralyzes  the  trustee's  discretion. 

Effect  of  power      9. — (1.)  If  a  power  of  attorney,  whether  given  for 

fo/ndnTor      valuable    consideration    or   not,  is   in    the    instrument 

not,  made         creating  the  power  expressed  to  be  irrevocable  for  a 

fixed  time.        fixed  time   therein   specified,  not  exceeding  one  year 

from  the  date  of  the  instrument,  then,  in  favour  of  a 

purchaser — 

(i.)  The  power  shall  not  be  revoked,  for  and  during 

that  fixed  time,  either  by  anything  done  by  the 

donor  of  the  power  without  the  concurrence  of 

the   donee   of   the    power,  or  by  the  death, 

marriage,    lunacy,    unsoundness    of   mind,   or 

bankruptcy  of  the  donor  of  the  power ;  and 

(ii.)  Any  act  done  within  that  fixed  time,  by  the  donee 

of  the  power,  in  pursuance  of  the  power,  shall 

be  as  valid  as  if  anything  done  by  the  donor  of 

the  power  without  the  concurrence  of  the  donee 

of  the  power,  or  the  death,  marriage,  lunacy, 

unsoundness  of   mind,  or  bankruptcy  of  the 

donor  of  the  power,  had  not  been  done  or 

happened;  and 

(iii.)  Neither  the  donee  of  the  power,  nor  the  purchaser 
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shall  at  any  time  be  prejudicially  affected  by      ss.  9, 10. 
notice  either  during  or  after  that  fixed  time  of      Powers  of 
anything  done  by  the  donor  of  the  power  during     attorney. 
that  fixed  tjme,  without  the  concurrence  of  the 
donee  of  the  power,  or  of  the  death,  marriage, 
lunacy,  unsoundness  of  mind,  or  bankruptcy  of 
the  donor  of  the  power  within  that  fixed  time. 
(2.)  This  section  applies  only  to  powers  of  attorney 
created  by  instruments  executed  after  the  commence- 
ment of  this  Act. 

This  s.  includes  powers   of  attorney  not  given  for  value,  as,  for  Power  of 
instance,  where  a  person  going  abroad  desires  to  give  a  power  to  sell  attorney  not 
property.    The  main  difficulty  hitherto  has  been  that  in  order  to  make  yaiue# 
a  complete  title  it  was  necessary  to  ascertain  that  the  principal  was 
living  when  the  transfer  under  the  power  was  made.    In  order  to  avoid 
this,  the  only  course  was  to  make  an  actual  transfer  on  trust  for  sale. 
If  no  sale  was  made,  a  re-transfer  became  necessary,  thus  in  the  case 
of  land  putting  two  deeds  in  the  title.     This  s.  and  s.  8  are  supple- 
mentary to  C.  A.,  ss.  46,  47. 

Though  not  necessary  since  the  C.  A.,  s.  46,  it  is  usual  and  proper  Execution  by 
that  the  attorney  should  sign  the  principal's  name  and  express  the  deed  attorney, 
to  be  signed,  sealed,  and  delivered  by  the  attorney,  naming  him.  The 
principal  is  named  and  described  amongst  the  parties  as  if  he  himself 
executed,  and  no  other  reference  is  made  to  the  attorney  or  the  power, 
except  in  the  signature  and  attestation  clause  (see  as  to  execution  by 
an  attorney,  Coombes's  Case,  9  Co.  Rep.  77 ;  Frontin  v.  Small,  2  Lord 
Raym.  1418 ;  Wilks  v.  Back,  2  East,  142 ;  see  also  Lawrie  v.  Lees,  14 
Ch.  D.  249,  7  App.  Cas.  19,  where,  though  the  attorneys  executed  in 
their  own  names,  the  inference  was  that  they  did  so  on  behalf  of  their 
principal :  7  App.  Cas.  28,  per  Lord  Penzance). 

Executory  Limitations.  Executory 

'  Limitations. 

10. — (1.)  Where  there   is  a  person  entitled  to  land  Rst"j^[onon 
for  an  estate  in  fee,  or  for  a  term  of  years  absolute  or  executory 
determinable  on  life,  or  for  a  term  of  life,  with  an  limitationa- 
executory  limitation  over  on  default  or  failure  of  all  or 
any  of  his  issue,  whether  within  or  at  any  specified  period 
or  time  or  not,  that  executory  limitation  shall  be  or 
become  void  and  incapable  of  taking  effect,  if  and  as 
soon  as  there  is  living  any  issue  who  has  attained  the 
age  of  twenty-one  years  of  the  class  on  default  or  failure 
whereof  the  limitation  over  was  to  take  effect. 
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ss.  10,  ii,  12.       (2.)  This  section  applies  only  where  the  executory 
Executory     limitation   is  contained  in  an  instrument  coming  into 
Limitations,    operation  after  the  commencement  of  this  Act. 


Executory 
limitations 
assimilated  to 
strict  settle- 
ment. 


An  executory  limitation  generally  prevented  alienation  for  a  longer 
period  than  an  ordinary  strict  settlement.  Thus  under  a  devise  "  to 
A.  in  fee  simple,  and  if  he  die  without  issue  living  at  his  death  to  B. 
in  fee  simple,"  with  further  limitations  over  of  the  same  kind,  it  was 
necessary  that  ail  the  persons  named  should  concur  in  a  sale,  whereas 
in  case  of  an  ordinary  strict  settlement  on  the  several  persons  named 
and  their  issue,  A.  with  his  son,  when  of  age,  can  bar  the  entail  and 
sell.  This  s.  enables  A.  alone  to  sell  when  any  child  or  other  issue  of 
his  attains  twenty-one,  the  limitations  over  becoming  barred  in  the 
same  event  in  which  the  entail  under  a  strict  settlement  could  be 
barred.  The  s.  gives  no  estate  to  the  issue,  but  simply  gives  A.  in 
his  lifetime,  when  a  child  or  other  issue  of  his  attains  twenty-one,  the 
same  complete  power  of  disposition  as  independently  of  the  Act  he 
would  acquire  at  his  death  if  a  child  or  other  issue  of  his  were  then 
living. 

The  s.  only  applies  to  an  estate  in  fee  or  for  life,  or  a  term  of  years 
absolute  or  determinable  with  life. 


Long  Terms.  Long  Terms. 

Amendment  of       11.  Section  sixty-five  of  the  Conveyancing  Act  of  1881 
enactment         shall  apply  to  and  include,  and  shall  be  deemed  to  have 

respecting  long  rr  j  » 

terms.  always  applied  to  and  included,  every  such  term  as  in 

that  section  mentioned,  whether  having  as  the  immediate 
reversion  thereon  the  freehold  or  not ;  but  not — 

(i.)  Any  term  liable  to  be  determined  by  re-entry  for 

condition  broken ;  or 
(ii.)  Any  term  created  by  sub-demise  out  of  a  superior 
term,  itself  incapable  of  being  enlarged  into 
a  fee  simple. 

See  notes  on  C.  A.,  s.  65. 


Mortgages. 

Reconveyance 
on  mortgage. 


Mortgages. 

12.  The  right  of  the  mortgagor,  under  section  fifteen 
of  the  Conveyancing  Act  of  1881,  to  require  a  mortgagee, 
instead  of  re-conveying,  to  assign  the  mortgage  debt 
and  convey  the  mortgaged  property  to  a  third  person, 
shall  belong  to  and  be  capable  of  being  enforced  by  each 
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incumbrancer,  or  by  the  mortgagor,  notwithstanding  any     SS-  12» 13- 
intermediate  incumbrance;  but  a  requisition  of  an  in-      Mortgage. 

cumbrancer    shall    prevail    over  a  requisition  of    the         

mortgagor,  and,  as  between  incumbrancers,  a  requisition 
of  a  prior  incumbrancer  shall  prevail  oyer  a  requisition 
of  a  subsequent  incumbrancer. 

See  notes  to  C.  A.,  s.  15. 


Bating. 


Saving. 

13,  The  repeal  by  this  Act  of  any  enactment  shall  not  Restriction  on 
affect  any  right  accrued  or  obligation  incurred  thereunder  J^*1* ,n  this 
before  the  commencement  of  this  Act;  nor  shall  the 
same  affect  the  validity  or  invalidity,  or  any  operation, 
effect,  or  consequence,  of  any  instrument  executed  or 
made,  or  of  anything  done  or  suffered,  before  the  com- 
mencement of  this  Act ;  nor  shall  the  same  affect  any 
action,  proceeding,  or  thing  then  pending  or  uncompleted ; 
and  every  such  action,  proceeding,  and  thing  may  be 
carried  on  and  completed  as  if  there  liad  been  no  such 
repeal  in  this  Act. 

See  notes  on  C.  A.,  b.  71. 


SCHEDULE.  s.7(4) 


3  &  4  Will.  4,  c.  74, 
in  part. 


REPEALS. 

The  Fines  and  Be-) . 

coveriesAct      .}m  part;  namely,- 

Section  eighty-four,  from  and 
including  the  words  "  and  the 
same  judge,"  to  the  end  of  that 
section. 

Sections  eighty-five  to  eighty- 
eight  inclusive. 
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4  &  5  Will.  4,  c.  92, 
in  part. 


17  &  18  Vict.  c.  75  . 


41  &  42  Vict.  c.  23  . 


The  Fines  and  Re- 
coveries      (Ire-  in  part;  namely, — 
land)  Act      .     ., 

Section  seventy-five,  from  and 
including  the  words  "  and  the 
same  judge,"  to  the  end  of  that 
section. 
Sections  seventy-six  to  seventy- 
nine  inclusive. 

An  Act  to  remove  donbts  concerning 
the  dne  acknowledgments  of  deeds 
by  married  women  in  certain  cases. 

The  Acknowledgment  of  Deeds  by 
Married    Women    (Ireland)    Act, 

1878. 


S.  84  of  the  English  Fines  and  Recoveries  Act  as  it  now  stands, 
consequent  on  s.  7  (1)  of  C.  A,  1882,  and  the  above  repeal,  is  as 
follows : 

LXXXIV.  When  a  married  woman  shall  acknowledge  any  such 
deed  as  aforesaid,  the  Judge,  Master  in  Chancery,  or  Commissioner 
taking  such  acknowledgment  shall  sign  a  memorandum,  to  be  indorsed 
on  or  written  at  the  foot  or  in  the  margin  of  such  deed,  which  memo- 
randum, subject  to  any  alteration  which  may  from  time  to  time  be 
directed  by  the  Court  of  Common  Pleas,  shall  be  to  the  following  effect : 
videlicet  [the  form  to  be  now  used  is  given  in  B.  S.  C.  of  December 
1882,  in  the  next  chapter. 


(    153    ) 


CHAPTER  V. 

RULES  OP  THE  SUPREME  COURT  UNDER  THE  FINES 
AND  RECOVERIES  ACT  AND  THE  CONVEYANCING 
ACTS,  1881,  1882  (DECEMBER,  1882). 

Sect.  I. 

Rules  under  the  Act  for  the  Abolition  of  Fines  and  Recoveries, 
and  Section  7  of  the  Conveyancing  Act7  1882. 

1.  No  person  authorized  or  appointed  under  the  Act  3  &  4 
Will.  4,  c.  74  (in  these  Rules  referred  to  as  the  Fines  and 
Recoveries  Act),  to  take  the  acknowledgments  of  deeds  by 
married  women  shall  take  any  such  acknowledgment  if  he  is 
interested  or  concerned  either  as  a  party  or  as  solicitor  or 
clerk  to  the  solicitor  for  one  of  the  parties  or  otherwise  in 
the  transaction  giving  occasion  for  the  acknowledgment. 

2.  Before  a  Commissioner  shall  receive  an  acknowledgment, 
he  shall  inquire  of  the  married  woman  separately  and  apart 
from  her  husband  and  from  the  solicitor  concerned  in  the 
transaction  whether  she  intends  to  give  up  her  interest  in  the 
estate  to  be  passed  by  the  deed  without  having  any  provision 
made  for  her ;  and  where  the  married  woman  answers  in  the 
affirmative  and  the  Commissioner  shall  have  no  reason  to 
doubt  the  truth  of  her  answer,  he  shall  proceed  to  receive 
the  acknowledgment ;  but  if  it  shall  appear  to  him  that  it  is 
intended  that  provision  is  to  be  made  for  the  married  woman, 
then  the  Commissioner  shall  not  take  her  acknowledgment 
until  he  is  satisfied  that  such  provision  has  been  actually  made 
by  some  deed  or  writing  produced  to  him ;  or  if  such  provision 
shall  not  have  been  actually  made  before,  then  the  Commis- 
sioner shall  require  the  terms  of  the  intended  provision  to  be 
shortly  reduced  into  writing,  and  shall  verify  the  same  by 
his  signature  in  the  margin,  at  the  foot  or  at  the  back 
thereof. 

3.  The  memorandum  to  be  indorsed  on  or  written  at  the 
foot  or  in  the  margin  of  a  deed  acknowledged  by  a  married 
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woman  shall  be  in  the  following  form  in  lieu  of  the  form  set 
forth  in  section  84  of  the  Fines  and  Recoveries  Act : — 

"  This  deed  was  this  day  produced  before  me  and  acknow- 
ledged by  therein  named  to  be  her  act  and  deed  [or 
their  several  acts  and  deeds]  previous  to  which  acknowledg- 
ment [or  acknowledgments]  the  said  was  [or  were] 
examined  by  me  separately  and  apart  from  her  husband  [or 
their  respective  husbands]  touching  her  [or  their]  knowledge 
of  the  contents  of  the  said  deed  and  her  [or  their]  consent 
thereto  and  [each  of  them]  declared  the  same  to  be  freely  and 
voluntarily  executed  by  her." 

4.  When  an  acknowledgment  is  taken  by  any  person  other 
than  a  judge,  the  following  declaration  shall  be  added  to  the 
memorandum  of  acknowledgment : — 

"And  I  declare  that  I  am  not  interested  or  concerned 
either  as  a  party  or  as  a  solicitor  or  clerk  to  the  solicitor  for 
one  of  the  parties  or  otherwise  in  the  transaction  giving 
occasion  for  the  said  acknowledgment." 

5.  A  memorandum  of  acknowledgment  purporting  to  be 
signed  according  to  any  of  the  following  forms  shall  be 
deemed  to  be  a  memorandum  purporting  to  be  signed  by  a 
person  authorized  to  take  the  acknowledgment : — 

(Signed)  A.B. 

A  Judge  of  the  High  Court  of  Justice  in  England, 

or  a  Judge  of  the  County  Court  of 

or  a  perpetual  Commissioner  for  taking  acknowledg- 
ments of  deeds  by  married  women. 

or  The  special  Commissioner  appointed  to  take  the 
aforesaid  acknowledgment. 

But  this  rule  is  not  to  derogate  from  the  effect  of  any 
memorandum  purporting  to  be  signed  by  a  person  autho- 
rized to  take  the  acknowledgment,  though  not  signed  in 
accordance  with  any  of  the  above  forms. 

6.  Nothing  in  the  five  preceding  rules  contained  shall  make 
invalid  any  acknowledgment  which  would  have  been  valid  if 
these  rules  had  not  been  enacted. 

7.  Every  Commission  appointing  a  special  Commissioner 
to  take  an  acknowledgment  by  a  married  woman  shall  be 
returned  to  the  office  of  the  registrar  of  certificates  of 
acknowledgments  of  deeds  by  married  women  and  shall  be 
there  filed.  An  index  shall  be  prepared  and  kept  in  the 
said  office,  giving  the  names  and  addresses  of  the  married 
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women  named  in  all  such  commissions  filed  in  the  said  office 
after  the  31st  December,  1882.  The  same  rules  shall  apply 
to  searches  in  the  index  so  to  be  prepared  as  to  searches  in 
the  other  indexes  and  registers  kept  in  the  Central  Office. 

8.  [Provides  for  certain  costs."] 

9.  [Repeals  existing  rules  and  orders,  except  as  to  certain 
certificates  not  lodged  before  1st  January,  1883.] 

10.  These  roles  shall  take  effect  from  and  after  the  31st 
December,  1882. 


Sect.  II. 
Rules  under  Section  2  of  the  Conveyancing  Act,  1882.  (a) 

1.  Every  requisition  for  an  official  search  shall  state  the 
name  and  address  of  the  person  requiring  the  search  to  be 
made.  Every  requisition  and  certificate  shall  be  filed  in  the 
office  where  the  search  was  made. 

2.  Every  person  requiring  an  official  search  to  be  made 
pursuant  to  section  2  of  the  Conveyancing  Act,  1882,  shall 
deliver  to  the  officer  a  declaration  according  to  the  Forms  I. 
and  II.  in  the  Appendix,  purporting  to  be  signed  by  the 
person  requiring  the  search  to  be  made,  or  by  a  solicitor, 
which  declaration  may  be  accepted  by  the  officer  as  sufficient 
evidence  that  the  search  is  required  for  the  purposes  of  the 
said  section.  The  declaration  may  be  made  in  the  requisi- 
tion, or  in  a  separate  document. 

3.  Requisitions    for    searches    under    section    2    of    the 

- —   ■ • 

(a)  These  rules  should  be  read  in  connection  with  K.  S.  C,  1883, 
Order  lxi.  Rule  9,  which  provides  that — 

All  deeds  which  by  any  statute  or  statutory  rule  are  directed  or  per- 
mitted to  be  enrolled  in  any  of  the  Courts  whose  jurisdiction  has  been 
transferred  to  the  High  Court  of  Justice,  may  be  enrolled  in  the  Enrol- 
ment Department  of  the  Central  Office ; 

And  with  Rule  23  of  the  same  Order,  which  provides  that — 
The  Clerk  of  Enrolments  and  each  of  the  following  Registrars, 
namely — 

The  Registrar  of  Bills  of  Sale, 

The  Registrar  of  Certificates  of  Acknowledgments  of  Deeds  by 

Married  Women,  and 
The  Registrar  of  Judgments, 
shall,  on  a  request  in  writing  giving  sufficient  particulars,  and  on  pay- 
ment of  the  prescribed  fee,  cause  a  search  to  be  made  in  the  registers  or 
indexes  under  his  custody,  and  issue  a  certificate  of  the  result  of  the 
search. 


156  THE  CONVEYANCING  ACT,   1882. 

Conveyancing  Act,  1882,  shall  be  in  the  Forms  III.  to  VI.  in 
the  Appendix,  and  certificates  of  the  results  of  such  searches 
shall  be  in  the  Forms  VII.  to  X.,  with  snch  modifications  as 
the  circumstances  may  require. 

4.  Where  a  certificate  setting  forth  the  result  of  a  search 
in  any  name  has  been  issued,  and  it  is  desired  that  the  search 
be  continued  in  that  name,  to  a  date  not  more  than  one 
calendar  month  subsequent  to  the  date  of  the  certificate,  a 
requisition  in  writing  in  the  Form  XI.  in  the  Appendix  may 
be  left  with  the  proper  officer,  who  shall  cause  the  search 
to  be  continued,  and  the  result  of  the  continued  search  shall 
be  endorsed  on  the  original  certificate,  and  upon  any  office 
copy  thereof  whioh  may  have  been  issued,  if  produced  to  the 
officer  for  that  purpose.  The  endorsement  shall  be  in  the 
Form  XII.  in  the  Appendix  with  such  modifications  as 
circumstances  require. 

5.  Every  person  shall  upon  payment  of  the  prescribed  fee 
be  entitled  to  have  a  copy  of  the  whole  or  any  part  of  any 
deed  or  document  enrolled  in  the  Enrolment  Department  of 
the  Central  Office. 

Rule  under  the  Conveyancing  and  Law  of  Property  Act,  1881. 

6.  An  alphabetical  index  of  the  names  of  the  grantors  of 
all  powers  of  attorney  filed  under  section  48  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  shall  be  prepared 
and  kept  by  the  proper  officer,  and  any  person  may  search 
the  index  upon  payment  of  the  prescribed  fee.  No  person 
shall  take  copies  of  or  extracts  from  any  power  of  attorney 
or  other  document  filed  under  that  section  and  produced  for 
his  inspection.  All  copies  or  extracts  which  may  be  required 
shall  be  made  by  the  Office.  (6). 


(b)  See  C.  A.,  8.  48  (3),  and  the  note  thereon. 
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APPENDIX. 


FORM  I. 

Declarations  by  Separate  Instrument  as  to  Purposes 

of  Search. 

Supreme  Court  of  Judicature, 

Central  Office. 

To  the  Clerk  of  Enrolments, 
or  The  Registrar  of, 

Royal  Courts  of  Justice, 
London. 

In  the  Matter  of  A.B.  and  CD. 

I  declare  that  the  search  (or  searches)  in  the  name  (or 
names)  of  required  to  be  made  by  the  requisition  for 

search,  dated  the  is  (or  are)  required  for  the  purposes 

of  a  sale  (or  mortgage,  or  lease,  or  as  the  case  may  be),  by 
A.B.  to  CD. 

Signature, 

Address, 

Descripti 

Dated 


iture,  "\ 
9ss,  and  > 
'iption     ) 


FORM  II. 

Declaration  as  to  purposes  of  Search  contained  in 

the  Requisition. 

I  declare  that  the  above-mentioned  search  is  required  for 
the  purposes  of  a  sale  (or  mortgage,  or  lease,  or  as  the  case  may 
be),  by  A.B.  to  OLD. 
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FORM  III. 
Requisition  fob  Search  in  thk  Ehbolmekt  Office  (d)  todir 

THE  CONYEYANCINQ  ACT,  1882,  8.  2.(6) 

Supreme  Court  of  Judicature, 

Central  Office. 

Requisition  for  Search. 

To  the  Clerk  of  Enrolments, 

Royal  Courts  of  Justice, 
London. 

In  the  Matter  of  A.B.  and  CD. 

Pursuant  to  section  2  of  the  Conveyancing  Act,  1882, 
search  for  deeds  and  other  documents  enrolled  during  the 
period  from  18      to  18      ,  both  inclusive,  in  the 

following  name  (or  names). 


Surname. 


Christian  Name 
or  Names. 


Usual  or  last 

known  Place  of 

Abode. 


Title,  Trade,  or 
Profession. 


(Add  declaration,  Form  II.) 

(State  if  an  office  copy  of  the  certificate  is  desired,  and  whether 
it  is  to  be  sent  by  post  or  called  for.) 

Signature,  address,  and] 
description  of  person  | 
requiring  the  search  J 

Dated 


(a)  Now  the  Enrolment  Department  of  the  Central  Office:  see  R.  S.  C. 
1883,  0.  lxi.,  r.  9. 

(b)  But  see  that  s.f  suhs.  11,  and  note  on  "  Enrolled  Deeds,"  Part  II 
ch.  iii. 
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FORM  IV. 

Requisition  for  Search  in  the  Bills  of  Sale  Department 
under  the  Conveyancing  Act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 

Central  Office. 

Requisition  for  Search. 

To  the  Registrar  of  Bills  of  Sale, 
Royal  Courts  of  Justice, 
London. 

In  the  Matter  of  A.B.  and  CD. 

Pursuant  to  section  2  of  the  Conveyancing  Act,  1882, 
search  for  instruments  registered  or  re-registered  as  bills  of 
sale  during  the  period  from  18      to  18      ,  both 

inclusive,  in  the  following  name  (or  names). 


Surname. 


Christian  Name 
or  Names. 


Usual  or  last 

known  Place  of 

Abode. 


Title,  Trade,  or 
Profession. 


(Add  declaration,  Form  II.) 

(State  if  an  office  copy  of  the  certificate  is  desired,  and  whether 
it  is  to  be  sent  by  post  or  called  for.) 

Signature,  address,  and] 
description  of  person  | 
requiring  the  searchj 
Dated 
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FORM  V. 

Requisition  for  Search  in  the  Reqistrt  of  Certificates  of 
Acknowledgments  of  Deeds  bt  Married  Women  under 
the  Conveyancing  Act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 

Central  Office. 

Requisition  for  Search. 

To  the  Registrar  of  Certificates  of  Acknowledgments  of 
Deeds  by  Married  Women, 

Royal  Courts  of  Justice, 
London. 

In  the  Matter  of  A.B.  and  CD. 

Pursuant  to  section  2  of  the  Conveyancing  Act,  1882, 
search  for  Certificates  of  Acknowledgments  of  Deeds  by 
Married  Women  during  the  period  from  18    to 

18     ,  both  inclusive,  according  to  the  particulars  mentioned 
in  the  schedule  hereto. 

The  Schedule. 


Surname. 


Christian 
Name  or 
Names  of 
Wife  and 
Husband. 


Date  of  Cer- 
tificate if  the 
Search  relates 
to  a  particular 
Certificate. 


Date  of  Deed 

if  the  Search 

relates  to  a 

particular 

Deed. 


County,  Parish, 

or  place  in 
which  the  Pro- 
perty is  situate, 

or  other  de- 
scription of  the 
Property. 


(Add  declaration,  Form  II.) 

(State  if  an  office  copy  of  the  certificate  is  desired,  and  whether 
4t  is  to  be  sent  by  post  or  called  for.) 

Signature,  address,  and) 
description  of  person  | 
requiring  the  search) 
jDated 
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FORM  VI. 

Requisition  fob  Search  in  the  Registry  of  Judgments 
under  the  Conveyancing  Act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 

Central  Office. 

Requisition  for  Search. 

To  the  Registrar  of  Judgments, 
Royal  Courts  of  Justice, 
London. 

In  the  Matter  of  A.B.  and  CD. 

Pursuant  to  section  2  of  the  Conveyancing  Act,  1882, 
search  for  judgments,  revivals,  decrees,  orders,  rules  and  lis 
pendens,  and  for  judgments  at  the  suit  of  the  Crown, 
statutes,  recognizances,  Crown  bonds,  inquisitions,  and  accep- 
tances of  office  for  the  period  from  18  to 
18  ,  both  inclusive,  and  for  executions  for  the  period  from 
the  29th  July,  1864  (or  as  the  case  may  require),  to  the 
18  ,  both  inclusive,  and  for  annuities  for  the  period 
from  the  26th  April,  1855  (or  as  the  case  may  require),  to  the 
18     ,  both  inclusive,  in  the  following  name  (or  names). 


Surname. 


Christian  Name 
or  Names. 


Usual  or  last 

known  Place  of 

Abode. 


Title,  Trade,  or 
Profession. 


(Add  declaration,  Form  II.) 

(State  if  an  office  copy  of  the  certificate  is  desired,  and  whether 
it  is  to  he  sent  by  post  or  called  for.) 

Signature,  address,  and] 
description  of  person  j 
requiring  the  search; 
Dated 

[Note. — This  requisition  does  not  expressly  refer  to  a  search  for  writs 
of  execution  on  Crown  debts,  which  is  the  proper  search  since  1st 
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November,  1865,  under  28  &  29  Vict.  c.  104.  That  search  is  a  general 
search  not  limited  in  time  except  by  the  date  of  commencement  of  the 
register.  It  is  made  in  the  same  register  as  the  search  for  executions 
on  ordinary  judgments  (Dart,  V.  &  P.  495,  5th  ed.),  and  will  therefore 
be  included  under  the  general  expression  "  for  executions."  The  day, 
29th  July,  1884,  mentioned  in  this  requisition,  is  the  earliest  day  from 
which  writs  of  execution  on  ordinary  judgments  are  registered  in  the 
name  of  the  judgment  debtor  pursuant  to  27  &  28  Vict,  a  112,  but  no 
search  for  those  writs  is  necessary,  although  the  purchaser  or  mortgagee 
must  see  that  the  vendor  or  mortgagor  is  in  possession  at  the  time  of 
completion  (see  Part  II.,  ch.  iii.,  for  searches  required  by  this  requisi- 
tion).] 


FORM  VII. 

Certificate  of  Search  bt  Enrolment  Department  under 
the  Conveyancing  Act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 
Central  Office, 

Enrolment  Department. 

Certificate  of  Search  pursuant  to  Section  2  of  the 

Conveyancing  Act,  1882. 

In  the  Matter  of  A.B.  and  CD. 

This  is  to  certify  that  a  search  has  been  diligently  made 
in  the  Enrolment  Office  for  deeds  and  other  documents  in 
the  name  [or  names]  of  ,  for  the  period  from  to 

,  both  inclusive,  and  that  no  deed  or  other  document 
has  been  enrolled  in  the  said  office  in  that  name  [or  in  any 
one  or  more  of  those  names]  during  the  period  aforesaid, 
or  and  that  except  the  described  in  the  schedule 

hereto  no  deed  or  document  has  been  enrolled  in  that  name 
[or  in  any  one  or  more  of  those  names]  during  the  period 
aforesaid. 

The  Schedule. 
Dated 
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FORM  VIII. 

Certificate  of  Search  bt  the  Registrar  of  Bills  of 
Sale  under  the  Conveyancing  Act,  1882. 

Supreme  Court  of  Judicature, 
Central  Office, 

Bills  of  Sale  Department. 

Certificate  of  Search  pursuant  to  Section  2  of  the 
Conveyancing  Act,  1882. 

In  the  Matter  of  A.B,  and  G.D. 

This  is  to  certify  that  a  search  has  been  diligently  made 
in  the  Register  of  Bills  of  Sale  in  the  name  [or  names]  of 
,  for  the  period  from  ,  18  ,  to  ,  18  ,  both  in- 
clusive, and  that  no  instrument  has  been  registered  or 
re-registered  as  a  bill  of  sale  in  that  name  [or  in  any  one  or 
more  of  those  names]  during  that  period,  or,  and  that 
except  the  described  in  the  schedule  hereto,  no  instru- 
ment has  been  registered  or  re-registered  as  a  bill  of  sale  in 
that  name  [or  in  any  one  or  more  of  those  names]  during 
the  period  aforesaid. 
Dated 

The  Schedule. 


FORM  IX. 

Certificate  of  Search  by  Registrar  of  Certificates  of 
Acknowledgments  of  Deeds  by  Married  Women  under 
the  Conveyancing  Act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 

Central  Office. 

Registry  of  Certificates  of  Acknowledgments  of  Deeds  by 

Married  Women. 

Certificate  of  Search  pursuant  to  Section  2  of  the 
Conveyancing  Act,  1882. 

In  the  Matter  of  AJB.  and  CD. 

This  is  to  certify  that  a  search  has  been  diligently  made 
in  the  Office  of  the  Registrar  of  Certificates  of  Acknowledg- 

M  2 
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ments  of  Deeds  by  Married  Women  in  the  name  [or  names] 
of  ,  for  the  period  from  ,  to  18  ,  both  inclusive, 
for  a  certificate  dated  the  ,  or  for  certificates  of  ac- 

knowledgment of  a  deed  dated  the  ,  or  for  certificates 
of  acknowledgments  of  deeds  relating  to  (fill  in  the  descrip- 
tion of  the  property  from  the  Requisition),  and  that  no  such 
certificate  has  been  filed  in  that  name  [or  in  any  one  or 
more  of  those  names]  during  the  period  aforesaid,  or  and 
that  except  the  certificate  [or  certificates]  described  in  the 
Schedule  hereto,  no  such  certificate  has  been  filed  in  that 
name  [or  in  any  one  or  more  of  those  names]  during  the 
period  aforesaid. 


Surname. 


Christian 
Names  of 
Wife  and 
Husband. 


Date  of 
Certificate. 


Date  of  Deed. 


County,  Parish, 
or  Place  in 

which  Property 
situated,  or 

other  description 

of  the  Property. 


Dated         day  of 


188 


FORM  X. 

Certificate  of  Search  by  Registrar  of  Judgments  under 

Conveyancing  Act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 

Central  Office. 

The  Registry  of  Judgments. 

Certificate  of  Search  pursuant  to  Section  2  of  the 
Conveyancing  Act,  1882. 

In  the  Matter  of  A.B.  and  CD. 

This  is  to  certify  that  a  search  has  been  diligently  made 
in  the  Office  of  the  Registrar  of  Judgments  for  judgments, 
revivals,    decrees,    orders,   rules,    lis    pendens,    judgments 
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at  the  suit  of  the  Crown,  Statutes,  recognizances,  Crown 
bonds,  inquisitions,  and  acceptances  of  office,  for  the  period 
from  18  ,  to  18  ,  both  inclusive,  and  for  executions 
for  the  period  from  18     ,  to  18     ,  both  inclusive, 

and  for  annuities  for  the  period  from  ,  to  ,  18  , 
both  inclusive,  in  the  name  \or  names]  of  ,  and  that  no 
judgment,  revival,  decree,  order,  rule,  lis  pendens,  judgment 
at  the  suit  of  the  Crown,  statute,  recognizance,  Crown  bond, 
inquisition,  acceptance  of  office,  execution,  or  annuity  has 
been  registered  or  re-registered  in  that  name  [or  in  any  one 
or  more  of  those  names]  during  the  respective  periods 
covered  by  the  aforesaid  searches,  or  and  that  except  the 
mentioned  in  the  Schedule  hereto,  no  judgment,  revival, 
decree,  order,  rule,  lis  pendens,  judgment  at  the  suit  of  the 
Crown,  statute,  recognizance,  Crown  bond,  inquisition, 
acceptance  of  office,  execution,  or  annuity  has  been  registered 
or  re-registered  in  that  name  [or  in  any  one  or  more  of  those 
names]  during  the  respective  periods  covered  by  the  afore- 
said search. 

The  Schedule. 
Dated  the        day  of        ,  188  . 


FORM  XI. 

Requisition  foe  Continuation  of  Search  under  the 

Conveyancing  Act,  1882. 

Supreme  Court  of  Judicature, 

Central  Office. 

Requisition  for  Continuation  of  Search. 

To  the  Clerk  of  Enrolments, 
or  The  Registrar  of 

Royal  Courts  of  Justice, 
London,  W.C. 

In  the  Matter  of  A.B.  and  CD. 

Pursuant  to  section  2  of  the  Conveyancing  Act,  1882, 
continue  the  search  for   [  ],  made  pursuant  to   the 

requisition  dated  the        day  of        18     ,  in  the  name  [or 
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names]  of        ,  from  the        day  of         to  the        day  of 
18     ,  both  inclusive. 

Signature,  address,  and  \ 
description  of  person  > 
requiring  the  search  J 
Dated 


FOBM  XII. 

Certificate  of  Result  of  continued  Search  under  the 
Conveyancing  Act,  1882,  s.  2,  to  be  endorsed  on 
Original  Certificate. 

This  is  to  certify  that  the  search  [or  searches]  mentioned 
in  the  within- written  certificate  has  [or  have]  been  diligently 
continued  to  the  day  of  ,  18  ,  and  that  up  to  and 
including  that   date    [except    the  mentioned   in    the 

schedule  hereto  (these  words  to  be  omitted  where  nothing  is 
found)\  no  deed  or  other  document  has  been  enrolled,  or  no 
instrument  has  been  registered  or  re-registered  as  a  bill  of 
sale,  or  no  certificate  has  been  filed,  or  no  judgment,  revival, 
decree,  order,  rule,  lis  pendens,  judgment  at  the  suit  of  the 
Crown,  statute,  recognizance,  Crown  bond,  inquisition, 
acceptance  of  office,  execution,  or  annuity,  has  been  registered 
or  re-registered  in  the  within-mentioned  name  [or  in  any 
one  or  more  of  the  within-mentioned  names]. 

Dated 
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CHAPTER  VI. 

THE  CONVEYANCING  AND  LAW  OP  PROPERTY  ACT,  1892. 

56  &  56  VICT.  c.  13. 

An  Act  to  amend  the  Conveyancing  and  Lew*  of  Property 
Act,  1881.  [20th  June,  1892.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,      ss.  l,  s. 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  authority  of  the  same,  as  follows : 

Preliminary. 

1. — (1.)  This  Act  maybe  cited  as  the  Conveyancing  Short  title  »nd 
and  Law  of  Property  Act,  1892,  and  the  Conveyancing  and  44  &  45  Viot. 
Law  of  Property  Act,  1881,  and  the  Conveyancing  Act,  Jg4^^  Vict 
1882,  and  this  Act  shall  be  read  together  and  may  c.  39. 
be  cited  together  as  the  Conveyancing  Acts,  1881, 1882, 
and  1892. 

(2.)  This  Act  does  not  extend  to  Scotland. 

Leases,  Under-leases,  Forfeiture. 

2. — (1.)  A  lessor  shall  be  entitled  to  recover  as  a  debt  Costs  of 
due  to  him  from  a  lessee,  and  in  addition  to  damages  (if  forfeiture  in 
any)  all  reasonable  costs  and  expenses  properly  incurred  ^Jf  ^k' 
by  the  lessor  in  the  employment  of  a  solicitor  and  sur-  execution. 
veyor  or  valuer,  or  otherwise,  in  reference  to  any  breach 
giving  rise  to  a  right  of  re-entry  or  forfeiture  which,  at 
the  request  of  the  lessee,  is  waived  by  the  lessor  by 
writing  under  his  hand,  or  from  which  the  lessee  is 
relieved,  under  the  provisions  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  or  of  this  Act. 
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as. 

Costs  in 
reference  to 
breach. 


41  Leasee. 


»» 


M  Relieved." 


In  Skinners'  Co.  v.  Knight,  1891,  2  Q.  B.  542,  the  Court  of  Appeal 
held  a  lessee  not  liable  to  pay  to  his  lessors  (plaintiffs  in  an  action  for 
ejectment),  as  compensation  for  breach  of  a  covenant  in  the  lease,  the 
lessors'  costs  of  employing  a  solicitor  and  surveyor  in  the  preparation 
and  service  of  the  notice  required  by  C.  A.,  s.  14  (1).  This  amending 
subs,  gives  a  lessor,  in  the  cases  where  it  applies,  a  right  of  action  for 
such  costs. 

It  Is  conceived  that,  independently  of  the  amending  subs.,  the  Court 
has  power,  where  the  lessee  is  applying  for  relief  (in  Skinners'  Co.  v. 
Knight  he  was  not),  to  make  the  payment,  by  the  lessee,  of  such 
costs,  a  term  of  the  relief,  under  C.  A.,  s.  14  (2) ;  or  to  order  their 
payment,  by  the  lessee,  as  "  charges  or  expenses "  under  C.  A.,  s.  69 
(7) :  compare  Be  Smith's  S.  R, 1891,  3  Ch.  65,  pp.  73-5,  a  decision 
on  S.  L.  A.,  s.  46  (6). 

Notwithstanding  C.  A.,  s.  14  (3),  "lessee"  does  not  include  an 
nnderlessee  except  as  against  bis  own  underlessor ;  that  subs,  is  to  be 
construed  only  so  as  to  make  the  provisions  of  C.  A.,  s.  14 — as  amended 
by  C.  A.,  1892 — applicable  as  between  a  derivative  lessor  and  bis 
lessee,  as  well  as  between  the  head  lessor  and  his  lessee :  see  Nind  v. 
Nineteenth  Century  Building  Society,  1894,  2  Q.  B.  226. 

The  lessee  is  not  "  relieved  "  unless  there  is  some  intervention  of 
the  Court  under  C.  A.,  s.  14  (2) :  see  S.  C. 

(2.)  Sub-section  six  of  section  fourteen  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881,  is  to  apply  to 
a  condition  for  forfeiture  on  bankruptcy  of  the  lessee,  or 
on  taking  in  execution  of  the  lessee's  interest  only  after 
the  expiration  of  one  year  from  the  date  of  the  bank- 
ruptcy, or  taking  in  execution,  and  provided  the  lessee's 
interest  be  not  sold  within  such  one  year,  but  in  case  the 
lessee's  interest  be  sold  within  such  one  year,  sub-section 
six  shall  cease  to  be  applicable  thereto. 

(3.)  Sub-section  two  of  this  section  is  not  to  apply  to 
any  lease  of — 

(a)  Agricultural  or  pastoral  land : 

(i)  Mines  or  minerals : 

(e)  A  house  used  or  intended  to  be  used  as  a  public- 
house  or  beershop : 

(d)  A  house  let  as  a  dwelling-house,  with  the  use  of 

any  furniture,  books,   works  of  art,  or  other 
chattels  not  being  in  the  nature  of  fixtures : 

(e)  Any  property  with  respect  to  which  the  personal 

qualifications  of  the  tenant  are  of  importance 
for  the  preservation  of  the  value  or  character  of 
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the  property,  or  on  the  ground  of  neighbourhood     ss.  2, 3, 4. 

to  the  lessor,  or  to  any  person  holding  under 

him. 

It  seems  that  a  condition  for  forfeiture  on  bankruptcy  is  not  enforce-  Bankruptcy  of 
able  against  an  assignee  where  the  assignor  has  become  bankrupt  after  lessee  who  has 
the  assignment :  Smith  v.  Qronow,  1891,  2  Q.  B.  394.  assigned. 

3.  In  all  leases  containing  a  covenant,  condition,  or  No  fine  to  be 
agreement  against  assigning,  underletting,  or  parting  Kcen^to°r 
with  the  possession,  or  disposing  of  the  land  or  property  assign. 
leased  without  licence  or  consent,  such  covenant,  con- 
dition, or  agreement  shall,  unless  the  lease  contains  an 
expressed  provision  to  the  contrary,  be  deemed  to  be 

subject  to  a  proviso  to  the  effect  that  no  fine  or  sum  of 
money  in  the  nature  of  a  fine  shall  be  payable  for  or  in 
respect  of  such  licence  or  consent ;  but  this  proviso  shall 
not  preclude  the  right  to  require  the  payment  of  a 
reasonable  sum  in  respect  of  any  legal  or  other  expense 
incurred  in  relation  to  such  licence  or  consent. 

This  s.  does  not  affect  the  principle  of  the  decision  in  Barrow  v.  Forfeiture  for 

Isaacs,  1891, 1  Q.  B.  417,  that  the  Court  can  give  no  relief  against  assigning 

forfeiture,  where  there  has  been  an  assignment  without  licence  or  without  leave, 
consent. 

4.  Where  a  lessor  is  proceeding  by  action  or  otherwise  Power  of 

to  enforce  a  right  of  re-entry  or  forfeiture  under  any  ^c^nde^0" 
covenant,  proviso,  or  stipulation  in  a  lease,  the  Court  lessees  on; 
may,  on  application  by  any  person  claiming  as  under-  gu^rforiewes. 
lessee  any  estate  or  interest  in  the  property  comprised  in 
the  lease  or  any  part  thereof  either  in  the  lessor's  action 
(if  any)  or  in  any  action  brought  by  such  person  for  that 
purpose,  make  an  order  vesting  for  the  whole  term  of  the 
lease  or  any  less  term  the  property  comprised  in  the 
lease  or  any  part  thereof  in  any  person  entitled  as  under- 
lessee  to  any  estate  or  interest  in  such  property  upon 
such  conditions,  as  to  execution  of  any  deed  or  other 
document,  payment  of  rent,  costs,  expenses,  damages, 
compensation,  giving  security,  or  otherwise,  as  the  Court 
in  the  circumstances  of  each  case  shall  think  fit,  but  in 
no  case  shall  any  such  under-lessee  be  entitled  to  require 
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ss.  4, 5.      a  lease  to  be  granted  to  him  for  any  longer  term  than  he 
had  under  his  original  sub-lease. 


*  Is  proceed- 
in**  »» 
lng. 


Application  by 
under-lessee. 


Relief. 


Terms  of 
vesting  order. 


The  under-lessee  must  apply  for  relief  before  the  lessor  has  re-entered : 
see  Rogers  v.  Rice,  1892,  2  Ch.  170. 

It  may  happen  that  proceedings  are  carried  through  to  execution 
before  the  under-lessee — who  may  be  a  mere  mortgagee,  not  in  possession 
— hears  of  them ;  and  query,  if  in  such  a  case,  the  Court  would  set 
aside  the  execution,  and  give  the  under-lessee  leave  to  defend :  see  the 
last  cited  case. 

The  under-lessee's  application  may  be  by  way  of  counterclaim  in  the 
lessor's  action,  though  brought  in  the  Q.  B.  D. :  see  Gholmdetf*  School 
v.  Sewdl,  1893,  2  Q.  B.  254. 

Wider  relief  may  be  given  under  this  s.  to  an  under-lessee  than  the 
lessee  could  ask.  In  the  last  cited  case  the  lessor  relied  on  a  forfeiture 
by  the  lessee's  bankruptcy.  The  property  was  a  public  house,  so  that 
the  lessee  could  not  have  got  relief  under  subs.  2  of  this  Act,  by  reason 
of  subs.  3  (c) ;  but  it  was  held  in  the  same  case  (1894,  2Q.B.  906) 
that  this  s.  nevertheless  authorized  relief  to  the  under-lessee. 

The  powers  of  the  Court,  under  this  s.,  in  relation  to  the  terms  of 
the  vesting  order,  seem  far  wider  than  those  under  similar  provisions 
in  the  Bankruptcy  Acts,  1883  and  1890  (see  s.  55  of  the  former  Act, 
and  8. 13  of  the  latter ;  and  Re  Firdey,  21  Q.  B.  D.  475  ;  Re  Smith, 
25  ib.  536) ;  and  see  as  to  the  extent,  and  the  mode  of  exercise,  of 
those  powers,  Cholmdey's  School  v.  Sewell,  1894,  2  Q.  B.  906. 

It  is  conceived  that  where,  as  in  the  last  cited  case,  judgment  is  given, 
for  the  lessor,  coupled  with  an  order  vesting  the  property  in  the  under- 
lessee  for  the  length  of  his  sub-term,  his  original  sub-term  is  gone  by 
the  forfeiture  (see  Great  Western  Railway  Go.  v.  Smith,  2  Ch.  D., 
235,  at  p.  253) ;  and  that  a  new  term  is  created  by  the  vesting  order, 
in  respect  of  which  the  under-lessee  must  give  the  lessor  proper  cove- 
nants, and  a  proper  condition  of  re-entry :  compare  the  forms  of  Deeds 
of  Defeazance,  given  by  lessees  for  reviving  conditions  of  re-entry  lost 
under  the  rule  in  Dumpor's  Ca^  in  Davidson's  Conveyancing,  2nd  ed., 
vol.  v.  pt.  ii.  p.  1032 ;  By  the  wood  and  Jarman,  3rd  ed.,  vol.  Hi.  pp. 
685,  687-95. 

5.  In  section  fourteen  of  the  Conveyancing  and  Law 
,  of  Property  Act,  1881,  as  amended  by  this  Act,  and  in 

1^^S?M  this  Acfc»  " lease  "  8ha11  ako  include  an  agreement  for  a 
lessee."  lease  where  the  lessee  has  become  entitled  to  have  his 

lease  granted,  and  "under-lease"  shall  also  include  an 
agreement  for  an  under-lease  where  the  under-lessee  has 
become  entitled  to  have  his  under-lease  granted,  and  in 
this  Act "  under-lessee  "  shall  include  any  person  deriving 
title  under  or  from  an  under-lessee. 


Interest  given 
by  vesting 
order. 


Extension  of 
definitions  of 
••lease," 
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This  b.,  in  giving  the  extended  meaning  to  the  words  "  lease/'  SS.  5,  6. 

u  under-lease,"  carries  out  the  view  of  the   law  set  out  in  Swain  v.  — — 

Ayrea ;  Lowiher  v.  Heaver ;  and  Strong  v.  Stringer,  cited  in  the  note  "  **?**  i       » 

on  C.  A.,  s.  14  (1).  unaer-iease. 

Trustees. 

6.     A  separate  set  of  trustees  or  a  separate  trustee  may  TnuUe  may  ft* 
be  appointed  under  the  fifth  section  of  the  Conveyancing  tSm!^mU 
Act,  1882,  of  a  pari  only  of  the  trust  property,  notwithstand-  of  property 
ing that  no  new  trustees  or trustee  are  to  be  appointed  of  other  frurLl* 
parts  of  the  trust  property,  and  any  existing  trustee  may  a^^lt6tt0^ 
be  appointed  or  remain  one  of  such  separate  set  of  trustees  ; 
and  every  appointment  already  made  of  a  separate  set  of 
trustees  shall  be  valid,  notwithstanding  that  there  was  no 
retiring  trustee  of  other  parts  of  the  trust  property,  and 
that  no  new  trustees  were  appointed  of  such  other  parts 
thereof 

This  s.  is  repealed  by  the  T.  A.,  and  s.  10  of  that  Act  takes  its  place. 
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PART   II. 


CHAPTER  I. 

THE  LAND  CHARGES  REGISTRATION  AND  SEARCHES 

ACT,  1888. 

51  &  52  VICT.  c.  51. 

An  Act  for  registering  certain  Charges  on  Land,  and  for 
facilitating  Searches  for  them.     [24th  December,  1888.] 

s&  l,  2,  3,  4.  £e  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 


Introduc- 
tory. 


Short  title. 

Commence* 
ment. 


Extent. 
Interpretation. 


Part  I. — Introductory. 

1.  This  Act  may  be  cited  as  the  Land  Charges  Regis- 
tration and  Searches  Act,  1888. 

2.  This  Act  shall  come  into  operation  on  the  first  day 
of  January,  one  thousand  eight  hundred  and  eighty-nine, 
which  day  is  in  this  Act  referred  to  as  the  commence- 
ment of  this  Act :  Provided  that  any  rules  under  this 
Act  may  be  made,  and  any  other  thing  for  the  purpose 
of  bringing  this  Act  into  operation  may  be  done,  at  any 
time  after  the  passing  thereof,  but  any  such  rules  or 
thing  shall  not  take  effect  until  the  commencement  of 
this  Act. 

3.  This  Act  shall  not  extend  to  Scotland  or  Ireland. 

4.  In  this  Act : 

"Land"  includes  lands,  messuages,  tenements,  and 
hereditaments  corporeal  and  incorporeal  of  any 
tenure. 
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"  Purchaser  for  value  "  includes  a  mortgagee  or  lessee,         s.  4. 
or  other  person  who  for  valuable  consideration     lNTR0DUC. 
takes  any  interest  in  land  or  in  a  charge  on  land,        T0RY- 
and  "  purchase "  has    a   meaning  corresponding 
with  purchaser. 

"Person"  includes  a  body  of  persons  corporate  or 
unincorporate. 

"Prescribed"  means  prescribed  by  any  general  rules 
made  in  pursuance  of  this  Act. 

"  Act  of  Parliament "  includes  local  and  personal  Act. 

"  Land  charge  "  means  a  rent  or  annuity  or  principal 
moneys  payable  by  instalments,  or  otherwise,  with 
or   without  interest  charged,  otherwise  than  by 
deed,  upon  land,  under  the  provisions  of  any  Act 
of  Parliament,  for  securing  to  any  person  either 
the  moneys  spent  by  him  or  the  costs,  charges, 
and  expenses  incurred  by  him  under  such  Act,  or 
the  moneys  advanced  by  him  for  repaying  the 
moneys  spent,  or  the  costs,  charges,  and  expenses 
incurred  by  another  person  under  the  authority 
of  an  Act  of  Parliament,  and  a  charge  under  the 
thirty-fifth  section  of  the  Land   Drainage  Act,  24  &  25  Vict. 
1861,  or  under  the  twenty-ninth  section  of  the  J^iKw  Vict, 
Agricultural  Holdings  (England)  Act,  1883,  but  c.  6i. 
does  not  include  a  rate  or  scot. 

"  Land  charge  "  also  includes  charges  under  s.  31  of  the  Agricultural 
Holdings  (England)  Act :  see  Tenants  Compensation  Act,  1890,  8.  3. 

But  not  charges  created  "  in  invitum,"  e.g.  under  s.  257  of  the 
Public  Health  Act,  1875 :  see  s.  10,  infra,  and  Beg.  v.  Land  Registry, 
24  Q.  B.  D.  178. 

"  Deed  of  arrangement "  has  the  same  meaning  as  in  50  &  51  Vict, 
the  Deeds  of  Arrangement  Act,  1887.  c"  57' 

"Judgment"  does  not  include  an  order  made  by  a 
court  having  jurisdiction  in  bankruptcy  in  the 
exercise  of  that  jurisdiction,  but,  save  as  aforesaid, 
includes  any  order  or  decree  having  the  effect  of 
a  judgment. 
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S.  5. 

Registration 

op  Writs 

and  Orders 

AFFECTING 

Land. 

Writ*  and 
orders. 


Register  of 
writs  and 
orders  affect- 
ing land. 


Part  II. — Registration  of  Writs  and  Orders 

AFFECTING  LAND. 

The  Bankruptcy  Court  still  evades  the  duty  of  keeping  a  proper 
record  of  bankruptcies  and  receiving  orders  so  as  to  facilitate  a  search, 
which  at  present  is  the  most  onerous  of  all  searches,  and  cannot  be 
made  with  any  certainty  as  to  a  correct  result. 

Writs  or  orders  not  in  bankruptcy  require  to  be  re-registered  under 
this  Act  every  five  years :  s.  5  (3). 

The  Crown  not  being  mentioned,  its  process  of  execution  is  not 
affected  by  the  Act:  see  Ex  parte  Postmaster- General,  10  Ch.  D. 
595. 

Registration  under  this  Act  supersedes  registration  in  the  Supreme 
Court :  s.  5  (4). 

The  search  will  be  in  the  names  of  the  vendor  or  mortgagor  and 
their  predecessors  in  title,  dead  or  living  :  see  Form  of  Elegit.  R.  S.  C, 
1883,  App.  H.  Form  3 ;  R.  S.  C.  1883,  0.  42,  R.  23 ;  Be  Shephard, 
43  Ch.  D.  131 ;  s.  5  (2),  infra. 

Search  for  lis  pendens  must  still  be  made  to  the  same  extent  as  if 
this  Act  had  not  passed  :  s.  6  (b). 

5. — (1.)  There  shall  be  established  and  kept  at  the 
Office  of  Land  Registry  a  register  of  writs  and  orders 
affecting  land,  and  there  may  be  registered  therein,  in 
the  prescribed  manner,  any  writ  or  order  affecting  land 
issued  or  made  by  any  Court  for  the  purpose  of  enforcing 
a  judgment,  statute,  or  recognizance,  and  any  order 
appointing  a  receiver  or  sequestrator  of  land. 

"  Any  Court,"  "  any  order  "  :  these  words  seem  to  cover  an  order  of 
a  County  Court  appointing  a  receiver  under  s.  2  (3)  of  the  Tithe  Act, 
1891 ;  but  query  as  to  an  order  under  s.  2  (2) :  see  definition  of  "  Judg- 
ment "  in  s.  4,  supra. 

(2.)  Every  entry  made  in  pursuance  of  this  section 
shall  be  made  in  the  name  of  the  person  whose  land  is 
affected  by  the  writ  or  order  registered. 

(3.)  The  registration  of  a  writ  or  order  in  pursuance  of 
this  Act  shall  cease  to  have  effect  at  the  expiration  of 
five  years  from  the  date  of  the  registration,  but  may  be 
renewed  from  time  to  time,  and,  if  renewed,  shall  have 
effect  for  five  years  from  the  date  of  the  renewal. 

(4.)  [Registration  of  a  writ  or  order  in  pursuance  of 
this  section  shall  have  the  same  effect  as,  and  make 
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unnecessary,  registration  thereof  in  the  Central  Office  of      ss.  5, 6. 
the  Supreme  Court  of  Judicature  in  pursuance  of  any  K&mRkTiox 

Other  Act.  of  Writs 

and  Orders 

Power  to  vacate  the  registration  of  a  writ  or  order  affecting  land      affecting 

(formerly  wanting :  see  Cook  v.  Cook,  15  P.  D.  116)  has  been  given  ' 

by  S.  L.  A.  1890,  s.  19,  infra,  Part  V.,  ch.  vi. 

6.  Every  such  writ  and  order  as  is  mentioned  in  Protection  of 

section  five,  and  every  delivery  in  execution  or  other  againsTnon- 

proceeding  taken  in  pursuance  of  any  such  writ  or  order,  registered 

or  in  obedience  thereto,  shall  be  void  as  against  a  pur-  orders. 
chaser  for  value  of  the  land  unless  the  writ  or  order  is 
for  the  time  being  registered  in  pursuance  of  this  Act. 

"  Unless  ...  for  the  time  being  " :  the  words  in  ss.  9  and  12,  infra, 
are  "  unless  and  until.11 

There  is  no  provision  for  re-registration  of  Deeds  of  Arrangement 
or  of  Land  Charges. 

Provided  that — 

(a)  Where  the  writ  or  order  is  at  the  commencement 

of  this  Act  registered  in  pursuance  of  the  Act 
of  the  session  held  in  the  twenty-seventh  and 
twenty-eighth  years  of  Her  Majesty,  chapter 
one  hundred  and  twelve,  intituled  "  An  Act  to 
amend  the  law  relating  to  future  judgments, 
statutes,  and  recognizances,"  nothing  in  this 
section  shall  affect  the  operation  of  such  writ 
or  order  until  the  expiry  of  the  period  for 
which  it  is  so  registered ; 

"  The  period  "  mast  be  the  three  months  for  which  registration  holds 
good  under  s.  1  of  23  &  24  Vict.  c.  38,  the  provisions  of  which  Act  are, 
by  27  &  28  Vict.  c.  112,  s.  3  (and  see  s.  4)  to  be  followed  in  registering 
under  the  latter  Act.  It  follows,  that  since  31st  March,  1889,  searches 
in  the  Central  Office  for  executions,  otherwise  than  on  Crown  debts, 
have  become  unnecessary. 

(b)  Where  the  proceeding  in  which  the  writ  or  order 

was  issued  or  made  is  for  the  time  being 
registered  as  a  lis  pendens  in  the  name  of  the 
person  whose  land  is  affected  by  the  writ  or 
order,  nothing  in  this  section  shall  affect  the 
operation  of  such  registration. 
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ss.  7, 8, 9.     Part  III. — Eegistration  of  Deeds  op  Arrangement. 


Registration 
op  Deeds  of 
Arrange- 
ment. 


Deeds  of 
arrangement. 

Register  of 
deeds  of 
arrangement 
affecting  land. 


Registration 
of  deeds  of 
arrangement. 


Protection  of 
purchasers 
against  un- 
registered 
deeds  of 
arrangement. 


All  deeds  of  arrangement,  whether  executed  before  or  after  the  com- 
mencement of  the  Act,  must  be  registered  (s.  9),  but  one  year  was 
allowed  for  registration  of  deeds  executed  before  1889  (s.  9). 

The  search  will  be  iu  the  names  of  the  vendor  or  mortgagor,  and 
their  predecessors  in  title. 

7.  A  register  (in  this  Act  called  the  register  of  deeds 
of  arrangement  affecting  land)  shall  be  kept  at  the 
Office  of  Land  Registry,  and  deeds  of  arrangement  may 
be  registered  therein,  in  the  prescribed  manner,  in  the 
name  of  the  debtor. 

8.  A  deed  of  arrangement  may  be  registered  in  the 
register  of  deeds  of  arrangement  affecting  land  on  the 
application  of  a  trustee  of  the  deed,  or  of  a  creditor 
assenting  to  or  taking  the  benefit  of  the  deed,  and  the 
registration  may  be  vacated  pursuant  to  an  order  of  the 
High  Court  of  Justice  or  any  judge  thereof. 

9.  Every  deed  of  arrangement,  whether  made  before 
or  after  the  commencement  of  this  Act,  shall  be  void  as 
against  a  person  who,  after  the  commencement  of  this 
Act,  becomes  a  purchaser  for  value  of  any  land  comprised 
therein  or  affected  thereby,  unless  and  until  such  deed 
is  registered  in  the  register  of  deeds  of  arrangement 
affecting  land :  Provided  that  nothing  in  this  section 
shall  affect  any  deed  of  arrangement  made  before  the 
commencement  of  this  Act  until  the  expiration  of  one 
year  from  the  commencement  of  this  Act  if  registered 
within  that  year. 


Registration 
of  Land, 
Charges. 

Land  charges 
after  1888. 


Before  1889. 


Against  whom. 


Part  IV. — Eegistration  of  Land  Charges. 

Only  land  charges  created  after  1888  are  absolutely  required  to  be 
registered  under  this  Act. 

As  to  land  charges  before  1889  the  same  searches  must  be  made  as 
formerly.  The  provision  in  e.  13  for  registration  on  an  assignment 
made  after  1888,  gives  assistance,  but  cannot  be  relied  on,  as  there 
may  be  no  such  assignment. 

The  search  (s.  10)  must  be  in  the  name  of  the  person  entitled 
whether  legally  or  equitably  to  the  freehold  in  possession  when  the 
charge  was  created ;  so  that  it  cannot  be  confined  to  the  name  of  the 
immediate  vendor  or  mortgagor,  but  must  be  carried  back  against  all 
owners  in  possession  for  the  time  being. 
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10.  A  register,  in  this  Act  called  the  register  of  land  ss.  10,  n,  12, 

charges,  shall  be  kept  at  the  Office  of  Land  Kegistry,         1_ 

and    land    charges  may  be  registered  therein   in  the   Registration 

..     ,  b  J  e  of  Land 

prescribed  manner : —  Charges. 

(1.)  In  the  case  of  freehold  land,  in  the  name  of  the  Re^^T^f 

person  beneficially  entitled  to  the  first  estate  of  land  charge*. 

freehold  at  the  time  of  the  creation  of  the  land 

charge : 
(2.)  In  the  case  of  copyhold  land,  in  the  name  of  the 

tenant  on  the  court  rolls  at  the  time  of  the 

creation  of  the  land  charge. 
Provided  that  where  the  person  by  or  on  behalf  of  whom 
the  application  was  made  pursuant  to  which  the  land 
charge  was  created  was  beneficially  entitled  to  a  lease 
for  lives  or  a  life  at  a  rent  or  to  a  term  of  years  the  land 
charge  shall  be  registered  also  in  the  name  of  that 
person. 

As  to  searches  by  an  intending  lessee  or  purchaser  of  leaseholds  for 
land  charges  by  owners  of  the  leasehold  interest,  see  33  Solicitors' 
Jour.,  295,  298. 

1L  The  expenses  incurred  by  the  person  entitled  to  Expenses. 
a  land  charge  created  before  the  commencement  of  this 
Act  in  causing  the  charge  to  be  registered  in  the  register 
of  land  charges  shall  be  deemed  to  form  part  of  such 
land  charge,  and  shall  be  recoverable  by  him  accordingly 
on  the  day  for  payment  of  any  part  of  such  land  charge 
next  after  such  expenses  are  incurred. 

12.  A  land  charge  created  after  the  commencement  of  Protection  of 
this  Act  shall  be  void  as  against  a  purchaser  for  value  of  j^^*™ 
the  land  charged  therewith,  or  of  any  interest  in  such  registered 
land,  unless  and  until  such  land  charge  is  registered  in  c  arges* 
the  register  of  land  charges  in  the  manner  mentioned  in 

this  Act. 

13.  After  the   expiration  of  one  year  from  the  first  Non-registered 
assignment  by  act  inter  vivos,  occurring  after  the  com-  easting*!?6 

mencement  of  this  Act,  of  a  land  charge  created  before  com™enc?- 

'  ,  -ii  ment  °*  t'lls 

the  commencement  of   this  Act,  the  person    entitled  Act. 

thereto  shall  not  be  able  to  recover  the  same,  or  any 
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ss.  13, 14,  15,  part  thereof,  as  against  a  purchaser  for  value  of  the  land 

16>  17>  18'     charged  therewith  or  of  any  interest  in  such  land,  unless 

Registration   such  land  charge  is  registered  in  the  registry  of  land 

Charges,      charges  in  the  manner  mentioned  in  this  Act  prior  to 

the  completion  of  the  purchase. 

Vacation  of  J4#  The  registration  of  a  land  charge  may  be  vacated 

en  ry*  pursuant  to  an  order  of  the  High  Court  of  Justice  or  any 

judge  thereof. 


Supple- 
mental. 


Index  to 
registers. 


Searches. 


Official 
searches. 


45  &  46  Vict. 
c.  39. 


44  &  45  Vict, 
c.  41. 


General  rules. 


Part  V.— Supplemental. 

15.  An  alphabetical  index  in  the  prescribed  form 
shall  be  kept  at  the  Office  of  Land  Registry  of  all  entries 
made  in  any  register  kept  at  that  office  pursuant  to  this 
Act. 

See  Rule  3  in  ch.  ii.,  infra. 

16.  Any  person  may  search  in  any  register  or  index 
kept  in  pursuance  of  this  Act  on  paying  the  presented 
fee. 

The  word  "  presented  "  in  this  s.  obviously  should  be  "  prescribed." 

17.  The  provisions  as  to  searches  in  the  Central  Office, 
requisitions,  certificates,  officers,  clerks,  persons,  and  for 
the  protection  of  solicitors,  trustees,  agents,  and  other 
persons  in  a  fiduciary  position  contained  in  the  second 
section  to  the  Conveyancing  Act,  1882,  except  so  much 
of  those  provisions  as  relates  to  the  making  of  general 
rules,  shall  apply  to  searches  in  any  register  or  index 
kept  in  pursuance  of  this  Act  in  the  register  of  lis  pendens, 
the  register  of  deeds  of  arrangement  affecting  land,  and  the 
register  of  land  cliarges9  in  the  same  manner  as  if  this  Act 
had  been  described  in  Part  I.  of  the  First  Schedule  to 
the  Conveyancing  and  Law  of  Property  Act,  1881. 

The  words  in  italics  seem  superfluous. 

18.  The  Lord  Chancellor  may  at  any  time  after  the 
passing  of  this  Act,  and  from  time  to  time,  with  the 
concurrence  of  the  Commissioners  of  Her  Majesty's 
Treasury  as  to  fees,  make  such  general  rules  as  may  be 
required  for  carrying  this  Act  into  effect. 
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CHAPTEE  II. 

RULES  UNDER  THE  LAND  CHARGES  REGISTRATION 
AND  SEARCHES  ACT,   1888  (1st  JANUARY,  1889). 

Rule  1. — The  several  Registers  established  by  the  Act 
shall  contain  the  following  particulars  respectively,  or  such 
other  particulars  as  the  Registrar  shall  from  time  to  time 
determine : — 

(1.)  The  Register  of  Writs  and  Orders  shall  contain : — 

(a)  The  name,  address,  and  description  of  the  person 

whose  land  is  affected. 

(b)  The  date  and  nature  of  the  writ  or  order,  and  the 

court,  aud  the  action  or  matter,  by  and  in  which 
the  writ  or  order  was  issued  or  made. 

(c)  The  date  of  registration,  and  of   any   renewal   of 

registration. 

(d)  The  name  and  address  of  the  applicant  or  of  the 

solicitor  (if  any)  making  the  application. 
(2.)  The  Register  of  Deeds  of  Arrangement  shall  contain : — 
(a)  The  name,  address,  and  description  of  the  person 

whose  land  is  affected. 
(h)  The    date    of   the    deed   and    the  names   of    the 

parties,  provided   that  where  the   creditors  are 

numerous  it  shall  not  be  necessary  to  specify  more 

than  three. 

(c)  The  date  of  registration. 

(d)  The  name  and  address  of  the  applicant  or  of  the 

solicitor  (if  any)  making  the  application. 
(3.)  The  Register  of  Land  Charges  shall  contain  : — 

(a)  The  name,  address,  and  description,  and  capacity 

(that  is  to  say,  whether  (i.)  beneficially  entitled  to 
the  first  estate  of  freehold;  (ii.)  tenant  on  the 
Court  Rolls.;  or  (iii.)  beneficially  entitled  to  a  lease 
for  lives  or  a  life  at  a  rent  or  for  years)  of  the 
person  in  whose  name  the  registration  is  made. 

(b)  The  date  of  tjie  charge,  the  statute  under  which 
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it  is  made,  and  the  parish   in  which  the  land 
charged  is  situated. 

(c)  The  date  of  registration. 

(d)  The  name  and  address  of  the  applicant  or  of  the 

solicitor  (if  any)  making  the  application. 

Bale  2. — Every  application  for  registration  shall,  unless 
made  by  a  solicitor,  be  supported  by  the  statutory  declaration 
of  the  applicant  as  to  the  truth  of  the  particulars  set  forth 
in  it. 

Rule  3. — The  alphabetical  index  shall  consist  of  the 
Registers  themselves,  all  entries  in  such  registers  being 
made  alphabetically  in  the  manner  now  used  in  the  Register 
of  Judgments  in  the  Central  Office  of  the  High  Court  of 
Justice,  or  in  such  other  manner  as  the  Registrar  shall  from 
time  to  time  determine. 

Rule  4. — Applications  for  registration,  searches  (official 
and  otherwise),  and  official  certificates  shall  be  made  on, 
and  shall  furnish  the  particulars  set  forth  in,  the  several 
forms  for  those  purposes  given  in  the  Schedule  hereto,  or  in 
such  other  forms  as  the  Registrar  shall  from  time  to  time 
determine. 

Rule  5. — Forms  shall  be  sold  at  the  Office  of  Land 
Registry. 

Rule  6. — Certificates  of  official  searches  shall  be  marked 
with  the  stamp  of  the  Search  Department  of  the  Land 
Registry,  and  shall  be  issued  as  soon  as  possible  after  receipt 
of  the  applications. 

Rule  7. — In  any  case  of  modification  or  cancellation  of 
entries  on  the  Register,  such  evidence  in  respect  thereof  as 
the  Registrar  shall  from  time  to  time  think  necessary  shall 
be  required. 

Rule  8. — These  Rules  may  be  cited  as  the  Land  Charges 
Rules,  1889. 


THE  SCHEDULE.— FORMS. 

Form  1. — Application  to  Register  a  Writ  or  Order. 

Form  2. — Application  to  Register  a  Deed  of  Arrangement. 

Form  3. — Application  to  Register  a  Land  Charge. 

Form  4. — Declaration  in  support  of  an  Application  to  Register. 
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Form  5. — Application  for  an  Official  Search. 

[This  Form  5  provides  for  the  following  searches: — Register  of 
Writs  and  Orders  for  the  period  of  five  years  ending  the 
day  of  18     ,  inclusive ;  Deeds  of  Arrange' 

ment  from  the  day  of  18     ,  to  the  day 

of  18     ,  inclusive  ;  Land  Charges  from  the  day 

of  18     ,  to  the  day  of  18     ,  inclusive. 

As  to  the  time  over  which  tlie  last  two  searches  extend, 
see  Chapter  III.,  infra.] 

Form  6. — Declaration  by  separate  Instrument  as  to  purposes  of 

Search. 

Form  7. — Certificate  of  Official  Search. 

Form  8. — Requisition  for  Continuation  of  Official  Search, 

Form  9. — Certificate  of  Continuation  of  Official  Search  (to  be 
endorsed  on  the  original  Certificate). 

[The  Forms  are  not  set  out  here,  as  they  are  sold  at  the  Office 

of  Land  Registry.     See  Rule  5.] 
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CHAPTER  III. 


Practical 
directions  as 
to  searches. 


Judgments, 
and  writs  of 
execution  on 
judgments. 

Middlesex 
registry. 


SEARCHES  GENERALLY. 

For  full  information  as  to  searches  the  reader  is 
referred  to  Dart,  V.  &  P.,  Vol.  L,  p.  521,  6th  ed.,  and 
Elphinstone  and  Clark  on  Searches  (including  Appendix 
containing  the  foregoing  Act).  But  the  following  short 
statement  as  to  the  most  usual  searches  may  be  useful  in 
practice* 

The  search  for  judgments  registered  under  1  &  2  Vict.  c.  110,  and 
requiring  to  be  re-registered  every  five  years  uuder  2  &  3  Vict.  c.  11, 
now  only  applies  to  judgments  entered  up  on  or  before  23rd  July, 
1860. 

As  to  searches  in  the  Middlesex  Registry  for  judgments,  see  the 
Middlesex  Registry  Act,  1708,  s.  18 ;  Land  Registry  (Middlesex  Deeds) 
Act,  1891,  s.  6. 

As  to  judgments  entered  up  between  23rd  July,  1860,  and  30th  July, 
1864,  it  seems  that  under  23  &  24  Vict.  c.  38,  s.  1,  they  could  affect 
no  land,  as  to  a  purchaser  or  mortgagee,  without  the  issue  of  a  writ  or 
other  process  of  execution.  Such  writ  or  other  process,  if  issued  before 
1st  January,  1889,  required  registration  under  the  last-mentioned  Act, 
but  the  writ  or  process  lost  its  force,  if  not  executed  within  three 
mouths  of  its  registration  (b.  1).  If  issued  since  31st  December,  1888, 
it  comes  under  the  Land  Charges  Registration  and  Searches  Act,  1888, 
ss.  5,  6,  suprdy  and  is  void  against  a  purchaser  for  value,  within  the 
meaning  of  that  Act,  unless  registered  thereunder ;  and,  if  so  registered, 
it  will  be  discovered  on  searching,  under  that  Act,  at  the  Land 
Registry. 

Judgments  entered  up  since  29th  July,  1864,  bind  no  land  until  it 
is  actually  delivered  in  execution  (27  &  28  Vict.  c.  112,  s.  1).  And 
writs  or  orders  affecting  land,  issued  or  made  on  such  judgments  since 
31st  December,  1888,  must  be  registered  at  the  Land  Registry  under 
the  Act  of  1888.  The  registration  of  a  writ  under  the  Act  of  1864 
was  effectual  for  the  purposes  of  a  sale  under  s.  4  thereof,  for  three 
months  only,  so  that  no  writ  under  the  latter  Act  could  remain  in 
force  after  31st  March,  1889 :  see  s.  6  (a),  of  the  Land  Charges  Registra- 
tion and  Searches  Act,  1888,  suprd. 

If,  therefore,  the  age  of  the  vendor  or  mortgagor  is  such  that  no 
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judgment  could  have  been  obtained  against  him  on  or  before  23rd  July, 
1860,  a  search  at  the  Land  Registry  under  the  Act  of  1888,  is,  as  to 
liabilities  arising  under  judgments,  sufficient. 

The  appointment  of  a  receiver  is  equivalent  to  an  actual  delivery  in  Appointment 
execution,  within  the  meaning  of  27  &  28  Vict.  c.  112,  of  the  equitable  of  receiver- 
estate  in  land  of  a  judgment  debtor,  and  would  seem  to  be  a  "  due 
process  of  execution n  within  23  &  24  Vict,  c.  38,  s.  1 :  Hatton  v. 
$0  -  Haywwrdy  L.  R.  9  Ch.  Ap.  229 ;  Anglo-Italian  Bank  v.  Davies, 
9  Ch.  D.  275 ;  Ex  parte  Evans,  13  ib.  252 ;  Blackman  v.  Fysh,  1892, 
3  Ch.  209,  214,  217-8 ;  commenting  on  Be  Shepliard,  43  Ch.  D.  131. 

No  registration  of  writs  of  execution  was  required  by  27  &  28  Vict, 
c.  112,  except  for  the  purposes  of  a  sale  under  s.  4  (Be  Pope,  17  Q.  B.  D. 
743),  but  now  the  Land  Charges  Registration  and  Searches  Act,  1888,   Registration 
makes  provision  for  registration  of  all  writs  and  orders  (other  than  in    under  51  &  52 
bankruptcy)  affecting  land,  and  search  must  be  made  at  the  Office  of      1C  '  c'     ' 
Land  Registry. 

Crown  debts  are  liable  to  continue  in  force  against  the  debtor  longer  Crown  debts, 
than  judgments,  the  most  common  obligation  to  the  Crown  being  the 
bond  given  on  release  of  a  railway  deposit,  but  the  cases  must  be  rare 
in  which  a  Crown  debt  before  4th  June,  1839,  is  now  subsisting  so  as 
to  necessitate  a  search  at  the  Exchequer  office.  Crown  debts  after 
that  date  are  required  to  be  registered  (2  &  3  Vict.  c.  11,  s.  8) ;  and,  in 
order  to  bind  purchasers,  mortgagees,  or  creditors,  becoming  such  after 
31st  December,  1859,  to  be  re-registered  every  five  years  (22  &  23  Vict, 
c.  35,  s.  22).  So  that  for  a  Crown  debt  from  4th  June,  1839,  up  to 
and  including  1st  November,  1865,  a  search  for  five  years  only  is 
required.  As  to  Crown  debts  after  the  latter  date,  the  search  must  be 
for  writs  of  execution  registered  under  28  &  29  Vict.  c.  104,  ss.  48,  49 
(and  no  other  registration  is  necessary),  but  there  is  no  three  months' 
limit  as  there  was  in  case  of  executions  on  ordinary  judgments  under 
23  &  24  Vict.  c.  38. 

A  lis  pendens  (which  does  not  affect  chattels  or  choses  in  action :   Lis  pendens. 
Wiaram  v.  Buckley,  1894,  3  Ch.  483)  must  be  re-registered  every  five 
years  (2  &  3  Vict.  c.  11,  s.  7),  and  the  search  should  extend  over  that 
period. 

The  search  for  old  enrolled  grants  of  life  annuities  can  now  rarely,  Annuities, 
if  ever,  be  necessary. 

The  search  for  entries  of  grants  of  life  annuities  or  rent-charges  after  Rent-charges. 
26th  April,  1855,  registered  under  18  &  19  Vict.  c.  15,  s.  12,  should 
be  from  the  commencement  of  the  register  on  that  day  if  the  person 
against  whom  search  is  made  had  then  become  entitled  to  the  property 
and  attained  twenty-one  before  that  day,  but  otherwise  from  the  time 
when  he  became  entitled,  whether  in  possession  or  in  reversion,  to  the 
property,  or  the  day  when  he  attained  twenty-one,  whichever  last 
happened. 

In  case  of  entailed  property  a  search  for  enrolled  deeds  of  disentail  Disentailing 
from  the  time  when  the  tenant  in  tail  attained  twenty-one  may  be   deeda' 
advisable.     He   may  have  given  a  security  while  his  estate  was 
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Bankruptcies. 


Dealings  by 
bankrupt  with 
subsequently 
acquired 
property. 


Insolvencies. 

Search  for 
writs,  &c, 
under  Act  of 
1888. 


Extent  of 
search. 


Writs  of 
execution  on 
Crown  debts. 


reversionary,  thereby  creating  a  base  fee,  and  yet  the  deeds  might  be 
in  his  possession  without  any  default  on  the  part  of  the  creditor. 

The  search  for  bankruptcies  must  still  be  made  by  the  purchaser's 
solicitor  in  the  registers  at  the  Bankruptcy  Court  until  means  are 
afforded  for  an  official  search.  The  search  should  in  strictness  extend 
back  for  twelve  years,  but  a  five  years'  search  is  commonly  deemed 
sufficient :  Dart,  567,  6th  ed.  The  position  of  a  vendor  or  mortgagor 
is,  however,  generally  so  well  known  as  to  render  a  bankruptcy  search 
unnecessary. 

Where  the  bankrupt  has  acquired  personal  property  after  his  bank- 
ruptcy, and  his  trustee  has  not  intervened,  transactions  by  the  bankrupt 
with  any  person  dealing  with  him  bon&  fide  and  for  value,  in  respect 
of  such  property,  whether  with  or  without  knowledge  of  the  bank- 
ruptcy, are  valid  against  the  trustee  (Cohen  v.  Mitchell,  25  Q.  B.  D. 
262) ;  but  this  principle  does  not  apply  to  real  estate :  Be  New  Land 
Development  Association  <fc  Gray,  1892,  2  Ch.  138 ;  and  see  further  as 
to  the  limits  of  the  principle,  Be  Clark,  1894,  2  Q.  B.  393. 

The  search  for  insolvencies  can  rarely  now  be  necessary. 

Searches  for  writs  and  orders  for  five  years,  and  also  for  deeds  of 
arrangement  and  land  charges,  must  be  made  at  the  office  of  Land 
Registry  in  the  registers  kept  there  pursuant  to  the  Land  Charges 
Registration  aud  Searches  Act,  1888.  The  time  over  which  the  search 
for  deeds  of  arrangement  and  land  charges  should  extend  must  be 
determined  in  the  same  way  as  above  mentioned  with  respect  to  the 
time  for  a  search  in  the  rent-charge  register,  except  that,  as  to  land 
charges,  search  during  a  minority  may  be  necessary. 

The  practice  is  to  make  the  above  searches  only  since  the  last  pre- 
ceding sale  or  mortgage,  and  not  to  search  against  preceding  owners, 
it  being  assumed  that  former  purchasers  made  proper  searches  and 
found  nothing  adverse ;  but  the  same  practice  is  not  generally  observed 
in  the  case  of  searches  in  the  Yorkshire,  Middlesex,  and  Irish  Deeds 
Registries :  see,  however,  Elphinstone  and  Clark  on  Searches,  p.  144. 

The  searches  for  judgments,  lis  pendens,  and  Crown  debts  may  be 
limited  in  each  case  to  the  period  of  five  years  back  from  the  time  of 
search,  but  they  should  be  made  in  the  names  of  all  persons  who  were 
owners  since  the  last  purchase  or  mortgage  (see  Benham  v.  Keane,  1 
J.  &  H.  685,  708),  living  or  dead  (see  Be  Shephard,  43  Ch.  D.  131 ; 
R.  S.  C,  1883,  0.  42,  r.  23),  except  where  it  is  known  that  an  owner 
had  not  attained  twenty -one  on  23rd  July,  1860,  as  to  judgments,  or 
on  1st  November,  1865,  as  to  Crown  debts. 

Writs  of  execution  on  Crown  debts  are  entered  in  the  same  register 
as  those  on  judgments  under  23  &  24  Vict.  c.  38,  and  27  &  28  Vict, 
c.  112,  and  the  time  of  search  is  not  limited  except  by  the  commence- 
ment of  the  register  (1st  November,  1865)  under  28  &  29  Vict.  c.  104, 
and  no  re-registration  is  required,  so  that  the  search  for  executions 
must  be  made  generally  back  to  that  date  or  the  day  when  the  owner 
searched  against  came  of  age,  and  the  certificate  will  include  executions 
(if  any)  on  ordinary  judgments  as  well  as  those  on  Crown  debts :  see 
note  to  R.  S.  C,  December,  1882,  Form  VI.,  p.  161,  supra. 
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Search  for  Crown  debts  is  not  necessary  as  regards  copyholds :  Dart,   Copyhold*. 
562,  6th  ed. 

As  to  leaseholds,  see,  as  to  Crown  debts,  Fleetwood's  Case,  8  Co.  340 ;   LeMehold«- 
as  to  judgments,  that  case,  and  Sugden,  Vendors  and  Purchasers,  14th 
ed.,  520,  521,  524,  536-7 ;  Dart,  6th  ed.,  525,  531,  note  (s). 

The  only  search  necessary  against  trustees,  or  mortgagees,  is  for  lis  Trustees  and 
pendens  for  five  years:  except  that  where  title  is  made  through  a  mortgagees- 
mortgagee  selling  under  a  power  of  sale,  there  should  be  a  search 
against  him  for  bankruptcies :  see  Bankruptcy  Act,  1883,  s.  44  (ii.). 
It  is  not  necessary  to  make  any  search  against  mortgagees  who  have 
been  paid  off:  see  18  &  19  Vict.  c.  15,  s.  11. 

Where  the  vendor  or  mortgagor  has  in  his  possession  certificates  of  Certificates  of 
official  searches  they  ought  now  to  be  shown  on  the  abstract.  abatracted° 

In  Proctor  v.  Cooper  (2  Drew.  1)  a  purchaser  making  a  search  for 
judgments  was  held  to  have  notice  of  an  incumbrance  which  he  failed 
to  discover.    The  official  certificate  is  now  conclusive  on  all  matters  Certificate 
within  b.  2  of  the  C.  A.,  1882,  and  the  solicitor  should  rely  on  that,   conclusivc- 
and  not  search  himself:  he  must,  however,  see  that  the  requisition 
delivered  under  subs.  1  is  properly  framed. 

Subs.  11  of  the  last-mentioned  s.  excludes  from  the  operation  of  that  Enrolled  deeds, 
s.  all  enrolled  deeds,  the  object  being  to  make  the  official  certificate 
binding  only  on  those  who  make  use  of  the  office  register  for  recording 
their  incumbrances,  and  not  to  affect  the  validity  of  any  actual  con- 
veyance upon  which  the  title  to  land  depends,  as  in  case  of  a  disentail- 
ing assurance.  But  a  search  for  deeds  enrolled,  though  so  excluded, 
can  be  asked  for  (see  11.  S.  C,  December,  1882,  Form  III.,  p.  158),  and 
a  certificate  of  search  obtained.  It  will,  however,  only  extend  to  deeds 
enrolled  within  two  years,  after  which  time  enrolments  of  deeds  and 
recognizances  are  removed  to  the  Record  Office  (R.  S.  C,  1883,  0.  61, 
r.  13),  and  search  must  be  made  there  by  the  solicitor  himself.  It  is 
conceived  that  a  solicitor  will  be  justified  in  relying  on  an  official  certi- 
ficate for  enrolled  deeds  so  obtained,  so  far  as  it  extends,  though  this 
s.  does  not  expressly  exonerate  him.  The  Court  could  scarcely  make 
him  answerable  for  an  omission  by  its  own  officer. 

Under  the  Yorkshire  Registries  Act,  1884  (47  &  48  Vict  c.  54,   Yorkshire 
s.  20),  an  official  return  can  be  obtained  to  a  search.    A  solicitor,  reg18tries- 
trustee,  &c.  (s.  23),  is  held  harmless  from  any  error  in  the  return,  but 
the  return  is  not  conclusive  in  favour  of  the  purchaser. 

As  to  searches  in  the  Middlesex  Registry,  see  Middlesex  Registry  Middlesex 
Act,  1891 ;  Land  Registry  (Middlesex  Deeds)  Act,  1891,  Sched.  i.  (11).   registry. 

If  the  certificate  of  search  discloses  an  enrolled  deed  material  to  the  Office  copy 
title,  an  office  copy  of  the  enrolment  may  be  obtained  under  the  5th  of  *f  gn<JJJJfcificatte 
the  Rules  made  under  s.  2  of  C.  A.,  1882  (p.  156).  An  office  copy  is 
made  evidence  of  the  enrolment  by  12  &  13  Vict.  c.  109,  s.  19.  By 
s.  18  of  that  Act  a  certificate  of  enrolment  is  authorized  to  be  endorsed 
on  every  enrolled  deed  certifying  the  day  of  enrolment,  and  when 
sealed  and  stamped  with  the  seal  of  the  Enrolment  Office  (see  now 
Supreme  Court  of  Judicature  (Officers)  Act,  1879,  ss.  4,  5,  12  (1) ; 
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R.  S.  C,  1883,  0.  61,  rr.  6,  7),  is  evidence  that  the  deed  was  enrolled 
on  the  day  mentioned  in  the  certificate. 

Search  in  a  deeds  registry  should  be  against  each  successive  owner 
from  the  date  of  the  deed  under  which  he  acquired  his  interest  to  the 
date  of  the  registration  of  the  deed  by  which  he  parted  with  his 
interest,  both  dates  inclusive.  Whether  the  search  should  extend  over 
the  whole  period  of  the  abstract  is  a  question  to  be  considered  in  each 
case.  Search  against  a  testator  or  intestate  must  be  continued  after 
his  death  against  him  as  well  as  his  devisee  or  heir  up  to  the  date  of 
registration  of  the  conveyance  by  the  devisee  or  heir.  Where  the  will 
has  to  be  registered  within  a  given  time  and  is  not  so  registered  it  may 
be  advisable  also  to  search  against  the  heir  before  taking  a  title  from 
the  devisee.  Where  a  mortgagee  sells  under  his  power  of  sale  it  is  not 
necessary  to  search  against  the  mortgagor  after  the  date  of  registration 
of  the  mortgage.  As  to  searches  against  persons  having  power  to 
appoint  new  trustees,  see  the  T.  A.,  s.  12  (4). 

As  to  searches  in  the  Palatine  Courts  of  Durham  and  Lancaster,  see 
Elphinstone  and  Clark  on  Searches,  pp.  57-9. 
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PART  III. 


CHAPTER  I. 

THE  TRUSTEE  ACT,   1888. 
51  &  52  VICT.  c.  59. 

An  Act  to  amend  the  Law  relating  to  tlie  Duties,  Powers, 
and  Liability  of  Trustees.  [24th  December,  1888.] 

The  whole  of  this  Act — except  ss.  1  and  8— was  repealed  by  the   Repeal  and 
T.  A.  (see  s.  51  and  Schedule) ;  and  see,  for  re-enactments  similar  to  re-enactment, 
the  parts  of  this  Act  which  are  repealed,  ss.  5  (1)  (a),  8,  9, 14, 17, 18, 
19,  and  45  of  the  later  Act. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  authority  of  the  same,  as  follows ;  that 
is  to  say, 
1. — (1.)  This  Act  may  be  cited  as  the  Trustee  Act,  Short  title, 

1  ftftft  extent,  and 

•  definition. 

(2.)  This  Act  shall  not  extend  to  Scotland. 

(3.)  For  the  purposes  of  this  Act  the  expression 
"  trustee "  shall  be  deemed  to  include  an  executor  or 
administrator  and  a  trustee  whose  trust  arises  by  con- 
struction or  implication  of  law  as  well  as  an  express 
trustee,  but  not  the  official  trustee  of  charitable  funds. 

As  to  the  distinction  between  an  express  and  a  constructive  trustee,   Constructive 
see  Soar  v.  Ashwell,  1893,  2  Q.  B.  390.  °J  e* PreM 

A  Director  of  a  Company  can,  in  proceedings  taken  against  him 
on  the  footing  of  breach  of  trust,  claim  the  benefit  of  s.  8,  as  being,  Director  of 
within  the  definition  of  this  subs.,  "  a  trustee  whose  trust  arises  by  Company, 
construction  or  implication  of  law  " :  see  Be  Lands  Allotment  Com- 
pany, 1894, 1  Ch.  616. 
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A  first  mortgagee  who  has  sold  is  trustee  of  the  surplus  proceeds  : 
see  Thome  v.  Heard,  1894, 1  Ch.  599,  607. 

(4.)  The  provisions  of  this  Act  relating  to  a  trustee 
shall  apply  as  well  to  several  joint  trustees  as  to  a  sole 
trustee. 

As  to  the  effect  of  this  subs,  on  the  exception  in  s.  8  (1),  see  Moore 
v.  Knight,  1891, 1  Ch.  547,  553. 

statute  of  8. — (1.)  In  any  action  or  other  proceeding  against  a 

may bepleaded  trustee  or  any  person  claiming  through   him,  except 
by  trustees.       where  the  claim  is  founded  upon  any  fraud  or  fraudulent 

breach  of  trust  to  which  the  trustee  was  party  or  privy, 
or  is  to  recover  trust  property,  or  the  proceeds  thereof 
still  retained  by  the  trustee,  or  previously  received  by 
the  trustee  and  converted  to  his  use,  the  following 
provisions  shall  apply : — 

(a)  All  rights  and  privileges  conferred  by  any  statute 
of  limitations  shall  be  enjoyed  in  the  like  manner  and 
to  the  like  extent  as  they  would  have  been  enjoyed  in 
such  action  or  other  proceeding  if  the  trustee  or  person 
claiming  through  him  had  not  been  a  trustee  or  person 
claiming  through  him : 

(b)  If  the  action  or  other  proceeding  is  brought  to 
recover  money  or  other  property,  and  is  one  to  which  no 
existing  statute  of  limitations  applies,  the  trustee  or 
person  claiming  through  him  shall  be  entitled  to  the 
benefit  of  and  be  at  liberty  to  plead  the  lapse  of  time  as 
a  bar  to  such  action  or  other  proceeding  in  the  like 
manner  and  to  the  like  extent  as  if  the  claim  had  been 
against  him  in  an  action  of  debt  for  money  had  and 
received,  but  so  nevertheless  that  the  statute  shall  run 
against  a  married  woman  entitled  in  possession  for  her 
separate  use,  whether  with  or  without  a  restraint  upon 
anticipation,  but  shall  not  begin  to  run  against  any 
beneficiary  unless  and  until  the  interest  of  such  bene- 
ficiary shall  be  an  interest  in  possession. 

(2.)  No  beneficiary,  as  against  whom  there  would  be  a 
good  defence  by  virtue  of  this  section,  shall  derive  any 
greater  or  other    benefit    from  a  judgment    or  order 
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obtained  by  another  beneficiary  than  he  could  have 
obtained  if  he  had  brought  such  action  or  other  pro- 
ceeding and  this  section  had  been  pleaded. 

(3.)  This  section  shall  apply  only  to  actions  or  other 
proceedings  commenced  after  the  first  day  of  January 
one  thousand  eight  hundred  and  ninety,  and  shall  not 
deprive  any  executor  or  administrator  of  any  right  or 
defence  to  which  he  is  entitled  under  any  existing  statute 
of  limitations. 

"A  trustee":  see  s.  1  (3),  and  note  thereon. 

"  Fraud  or  fraudulent  breach  of  trust  to  which  the  trustee  was  party 
or  privy  " ;  these  words  indicate  moral  complicity.  A  man  cannot  be 
a  party  or  privy  to  that  in  which  he  haB  taken  no  part  and  of  which 
he  knows  nothing,  and  which  has  in  fact  been  committed  by  another 
for  his  own  benefit;  the  fraud  of  the  trustee's  agent,  for  his  own 
purposes,  is  not  enough  to  bring  the  trustee  within  this  exception : 
see  Thome  v.  Heard,  1894, 1  Ch.  599. 

"  Still " :  i.e.  at  the  date  of  the  issue  of  the  writ.  He  retains  the 
trust  property  or  the  proceeds  thereof,  if  he,  or  any  agent  for  him,  has 
it  so  that  he  can  get  it;  but  not  if  it  has  been  lost,  whether  by 
negligence  or  otherwise :  Thome  v.  Heard,  ubi  sup. 

It  was  held,  in  Be  Ourney,  1893, 1  Ch.  590,  in  an  action  against 
trustees  for  breach  of  trust  in  lending  trust  funds  on  the  security  of 
property  of  insufficient  value,  that  the  application  of  part  of  the  loan 
in  paying  off  an  existing  charge  in  favour  of  a  banking  firm  in  which 
one  of  the  trustees  was  a  partner,  did  not  bring  him  within  this 
exception. 

And  see,  on  the  necessity  of  alleging  and  proving  the  existence  of 
one  of  the  exceptions,  Be  Page,  1893, 1  Ch,  304. 

The  application  of  subs.  1  (a)  seems  doubtful :  see  Be  Bowden,  45 
Ch.  D.  444,  448,  450-1. 

Time  runs  from  the  date  of  the  breach  of  trust,  not  of  its  discovery, 
except  in  a  case  of  concealed  fraud  by  an  agent,  for  which  the  trustee 
is  liable  as  principal  (see  Thome  v.  Heard,  ubi  sup. ;  Moore  v.  Knight, 
1891, 1  Ch.  547) ;  and  where  the  breach  of  trust  was  an  investment  on 
insufficient  security,  time  runs  from  the  date  of  investment,  not  from 
its  turning  out  bad :  Be  Somerset,  1894, 1  Ch.  231. 

The  period  is  the  six  years  which  may  be  pleaded  under  21  Jac.  1, 
c.  16;  and  see  Be  Somerset,  ubi  sup.;  Be  Swain,  1891,  3  Ch.  233, 
where  the  time  (twelve  years)  for  recovery  of  the  money  as  a  legacy 
had  not  expired. 

If  a  trustee  is  liable  on  other  grounds  than  mere  trusteeship,  e.g. 
fraud  by  an  agent,  for  which  he  is  liable  as  principle,  subs.  1  will  not 
help  him :  see  Moore  v.  Knight ;  Thome  v.  Heard,  ubi  sup.  It  applies 
only  where  the  claim  is  against  the  trustee  as  such.  A.rV/  .' 

Subs.  2  and  3  do  not  apply  as  against  persons  served  with  a  decree 


"  Trustee/* 

"  Party  or 
privy." 


"  Still 
retained." 


"  Received  and 
converted  to 
his  use." 


"Conferred  by 
any  statute/' 

u  Lapse  of 
time." 


"  In  the  like 
manner,"  etc. 

Proceedings 
instituted  by 
another 
beneficiary. 
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after  1st  January,  1889,  for  general  administration,  in  an  action  com- 
menced before  that  date:  Be  Harrison,  W.  N.,  1892, 148. 
Right  or  As  to  the  rights  or  defences  to  which  executors  or  administrators 

defence  of  are  entitled  under  existing  statutes  of  limitation,  see  3  &  4  Will.  4, 

J3JSSjt»t«r.    c-  27»  «•  40;  23  &  24  Vict.  c.  38,  s.  13;  37  &  38  Vict.  c.  57,  s.  8; 

Be  Johnson,  29  Ch.  D.  964 ;  Martin  ▼.  Earl  Beauchamp,  W.  N.,  1888, 
247;  Sutton  v.  Sutton,  22  Ch.  D.  511,  517;  Be  Davis,  1891,  3 
Cb.  119. 

Ajs  to  an  executor  setting  up  his  own  "  devasta?it,"  and  claiming 
the  benefit  of  the  statute,  see  Be  Hyatt,  38  Ch.  D.  609 ;  Be  Marsden, 
26  tb.  783. 
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CHAPTER  II. 

THE  TRUST  INVESTMENT  ACT,  1889. 
52  &  53  VICT.  c.  32. 

An  Act  to  amend  the  Law  relating  to  the  Investment  of 
Trust  Funds.  [12th  August,  1889.] 

The  whole  of  this  Act— except  as.  1  and  7 — was  repealed — except  as 
to  Scotland — by  the  T.  A.  (see  s.  51  and  Schedule) ;  and  see,  for  re- 
enactments  similar  to  the  parts  of  this  Act  which  are  repealed,  ss.  1, 
2,  3,  4,  and  50  of  the  later  Act. 

Be  it  enacted  by  tbe  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : — 

1.  This  Act  may  be  cited  as  the  Trust  Investment  short  title. 
Act,  1889. 

7.  Where  the  council  of  any  county  or  borough  or  inTegtmenta 
any  urban  or  rural  sanitary  authority  are  authorized  or  of  sinking 
required  to  invest  any  money  for  the  purpose  of  a  loans  io^i  autho- 
fund  or  a  sinking  fund,  any  enactment  relating  to  such  rities* 
investment  shall   be  modified  so  far  as  to  allow  such 
money  to  be  invested  in  any  of  the  stocks,  funds,  shares, 
or  securities  in  which  trustees  are  authorized  by  this  Act 
to  invest,  except  that  such  council  or  authority  shall  not 
by  virtue  of  this  section  invest  in  any  stocks,  funds, 
shares,  or  securities  issued  or  created  by  themselves,  nor 
in  real  or  heritable  securities. 

Provided  that  it  shall  not  be  lawful  for  any  such 
council  or  authority  to  retain  any  securities  which  are 
liable  to  be  redeemed  at  a  fixed  time  at  par  or  at  any 
other  fixed  rate  and  are  at  a  price  exceeding  their 
redemption  value,  unless  more  than  fifteen  years  will 
elapse  before  the  time  fixed  for  redemption. 
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Repeal  of 
enactments  in 
schedule. 


As  to  the  effect  of  this  s.  on  the  question  whether  a  corporation  was 
a  trustee  within  the  meaning  of  the  Act,  see  Be  Manchester  Royal 
Infirmary,  43  Ch.  D.  420,  427. 

8,  The  enactments  specified  in  the  schedule  to  this  Act 
are  hereby  repealed  to  the  extent  in  the  third  column  of  that 
schedule  mentioned,  but  without  prejudice  to  the  validity  of 
any  act  done  under  any  enactment  so  repealed. 

The  repeal  of  this  s.  by  the  T.  A.  does  not  revive  these  enactments : 
Interpretation  Act,  1889,  s.  38  (2),  (a). 


SCHEDULE. 


Section  8. 


ENACTMENTS  REPEALED. 


Session  and  Chapter. 


Title. 


4  &  5  Will.  4,  c.  29. 


22  &  23  Vict.  c.  35. 


23  &  24  Vict.  c.  38. 


30  &  31  Vict.  c.  132. 


34  &  35  Vict.  c.  47. 


An  Act  for  facilitating 
the  loan  of  money 
upon  landed  securities 
in  Ireland. 

An  Act  to  further  amend 
the  law  of  property 
and  to  relieve  trus- 
tees. 

An  Act  to  further  amend 
the  law  of  property. 

An  Act  to  remove  doubts 
as  to  the  power  of 
trustees,  executors, 
and  administrators  to 
invest  trust  funds  in 
certain  securities,  and 
to  declare  and  amend 
the  law  relating  to 
such  investments. 

The  Metropolitan  Board 
of  Work8(Loans)  Act, 
1871. 


Extent  of  Repeal. 


The  whole  Act. 


Section  thirty-two. 


Section  eleven 


The  whole  Act. 


Section  thirteen. 
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CHAPTER  III. 

THE  TRUSTEE  ACT,  1893. 
56  &  57  VICT.  c.  53. 

An  Act  to  consolidate  Enactments  relating  to  Trustees. 

[22nd  September,  1893. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

Part  I. — Investments. 


s.  i. 

Investments. 


1.  A  trustee  may,  unless  expressly  forbidden  by  the 
instrument  (if  any)  creating  the  trust,  invest  any  trust 
funds  in  his  hands,  whether  at  the  time  in  a  state  of  Authorized 
investment  or  not,  in  manner  following,  that  is  to  say :       investments. 

For  the  meaning  of  the  expressions  *'  trust n  and  "  trustee,"  see  s.  50.   "  Trustee," 

It  was  held  that  the  T.  A.,  1889,  applied  to  a  Corporation  holding  "Trust  fund." 
funds  for  a  charitable  purpose :  Re  Manchester  Royal  Infirmary,  43 
Cb.  D.  420  (a  decision  partly  based  on  s.  7  of  that  Act,  which  is  not 
re-enacted  in  this) :  but  not  to  a  building  society  whose  funds  were 
invested  in  its  own  name,  or  in  the  names  of  trustees  who  had  no 
power  to  invest :  Re  National,  &c.,  Building  Society,  ib.  431 ;  but  see 
now  the  Building  Societies  Act,  1894,  s.  17. 

S.  11  of  Lord   St.  Leonard's   Act  (23   &  24  Vict.  c.  38)— now  "  Unless 
repealed  by  the  T.  A.,  1889— had  no  such  exception :  see  Re  Wedder-  I*??™1?  „ 
burn's  Trusts,  9  Ch.  D.  112.  forbldden' 

Trustees  have,  unquestionably,  under  the  words  of  this  Act,  the   "  Whether  at 
power  of  selling  investments  not  made  under  it,  for  the  purpose  of  the  time  in  a 
making  investments  authorized  by  it — a  power  which,  after  some  8tat*     invest- 
doubt  (see  Re  Manchester  Royal  Infirmary,  ubi  sup.\  it  was  held  they 
had  under  the  less  precise  terms  of  the  T.  A.,  1889 :  Hume  v.  Lopes, 
1892,  A.  C.  112. 

O 
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S.  1. 

Investments. 


"  Real 
securities." 


Dividend  at 
3  per  cent. 


(a)  In  any  of  the  parliamentary  stocks  or  public  funds 

or  Government  securities  of  the  United  Kingdom : 

(b)  On  real  or  heritable  securities  in  Great  Britain  or 

Ireland : 

Long  terms  of  years  do  not  answer  the  description  of  "  real  securities  " 
within  the  meaning  of  a  power  to  invest  on  real  securities :  Be  Boyd, 
14  Ch.  D.  626 ;  Be  Chennett,  8  ib.  492 ;  but  see  now  s.  5  (1)  (a), 
infra.  Having  regard,  however,  to  the  terms  of  that  s.  (the  marginal 
note  speaks  of  it  as  an  enlargement  of  express  powers  of  investment, 
and  the  terms  of  the  s.  seem  to  bear  out  the  note),  it  may  be  questioned 
whether  it  extends  8. 1  so  as  to  authorize  an  investment  on  such  a 
security. 

(c)  In  the  stock  of  the  Bank  of  England  or  the  Bank 

of  Ireland : 

(d)  In  India  Three  and  a  half   per  cent  stock  and 

India  Three  per  cent  stock,  or  in  any  other 
capital  stock  which  may  at  any  time  hereafter 
be  issued  by  the  Secretary  of  State  in  Council 
of  India  under  the  authority  of  Act  of  Parlia- 
ment, and  charged  on  the  revenues  of  India : 

(e)  In  any  securities  the  interest  of  which  is  for  the 

time  being  guaranteed  by  Parliament: 
(/)  In  consolidated  stock  created  by  the  Metropolitan 
Board  of  Works,  or  by  the  London  County 
Council,  or  in  debenture  stock  created  by  the 
Receiver  for  the  Metropolitan  Police  District : 
(g)  In  the  debenture  or  rent-charge,  or  guaranteed  or 
preference  stock  of  any  railway  company  in 
Great  Britain  or  Ireland  incorporated  by  special 
Act  of  Parliament,  and  having  during  each  of  the 
ten  years  last  past  before  the  date  of  investment 
paid  a  dividend  at  the  rate  of  not  less  than  three 
per  centum  per  annum  on  its  ordinary  stock : 

The  power  given  by  subs,  (o),  taken  with  R.  S.  C,  1888  (R.  S.  C, 
1883,  0.  22,  r.  17),  is  wider :  payment  of  "a  dividend"  for  ten  years 
next  before  the  date  of  investment  is  enough.  S.  4  of  the  T.  A.,  1894, 
allows  the  retainer  of  an  investment  which  has  ceased  to  be  of  the 
authorized  class. 

(h)  In  the  stock  of  any  railway  or  canal  company  in 
Great  Britain  or  Ireland  whose  undertaking  is 
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leased  in  perpetuity  or  for  a  term  of  not  less         s.  l. 
than  two  hundred  years  at  a  fixed  rental  to  any   lNVBSTHENT8.' 

such  railway  company  as  is  mentioned  in  sub-         

section  (g)f  either  alone  or  jointly  with  any  other 
railway  company : 

(t)  In  the  debenture  stock  of  any  railway  company 
in  India  the  interest  on  which  is  paid  or 
guaranteed  by  the  Secretary  of  State  in  Council 
of  India : 

(/)  In  the  "  B  "  annuities  of  the  Eastern  Bengal,  the 
East  Indian,  and  the  Scinde  Punjaub  and  Delhi 
Kail  way  8,  and  any  like  annuities  which  may  at 
any  time  hereafter  be  created  on  the  purchase 
of  any  other  railway  by  the  Secretary  of  State 
in  Council  of  India,  and  charged  on  the  revenues 
of  India,  and  which  may  be  authorized  by  Act  of 
Parliament  to  be  accepted  by  trustees  in  lieu  of 
any  stock  held  by  them  in  the  purchased  rail- 
way; also  in  deferred  annuities  comprised  in 
the  register  of  holders  of  annuity  Class  D.  and 
annuities  comprised  in  the  register  of  annuitants 
Class  C.  of  the  East  Indian  Bailway  Company : 

The  last  clause  of  this  subs.  ("  also  n — "  Company  ")  is  new. 

(k)  In  the  stock  of  any  railway  company  in  India 
upon  which  a  fixed  or  minimum  dividend  in 
sterling  is  paid  or  guaranteed  by  the  Secretary 
of  State  in  Council  of  India,  or  upon  the  capital 
of  which  the  interest  is  so  guaranteed : 

The  last  clause  of  this  subs.  ("  or  upon  " — "  guaranteed  ")  is  new. 

(7)  In  the  debenture  or  guaranteed  or  preference  stock 
of  any  company  in  Great  Britain  or  Ireland, 
established  for  the  supply  of  water  for  profit, 
and  incorporated  by  special  Act  of  Parliament 
or  by  Royal  Charter,  and  having  during  each  of 
the  ten  years  last  past  before  the  date  of  invest- 
ment paid  a  dividend  of  not  less  than  five 
pounds  per  centum  on  its  ordinary  stock : 

(m)  In  nominal  or  inscribed  stock  issued,  or  to  be 

o  2 


stock. 
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s.  i.  issued,  by  the  corporation  of   any  municipal 

Iitteotments.  borough  having,  according  to  the  returns  of  the 

last  census  prior  to  the  date  of  investment,  a 

population  exceeding  fifty  thousand,  or  by  any 
county  council,  under  the  authority  of  any  Act 
of  Parliament  or  Provisional  Order: 

S.  5  (3),  infrd,,  re-enacts  8.  27  of   the  Local   Loans  Act,  1875 
Nominal  (repealed  by  this  Act),  so  as  to  enable  trustees  to  invest  on  nominal 

debentures  and  debentures,  or  nominal  debenture  stock  issued  by  local  authorities 
nominal  under  that  Act ;  but  it  may  be  questioned  (see  note  to  subs,  (b)  above) 

t*^tUTe  whether  the  powers  of  s.  5  are  an  enlargement  of  the  general  statutory 

powers  of  investment,  given  by  this  s.  Subs.  3  of  s.  5  speaks  of  "  the 
instrument  authorizing  the  "  investment ; "  and  by  s.  50  "  instrument " 
includes  Act  of  Parliament. 

(ft)  In  nominal  or  inscribed  stock  issued  or  to  be 
issued  by  any  commissioners  incorporated  by 
Act  of  Parliament  for  the  purpose  of  supplying 
water,  and  having  a  compulsory  power  of  levy- 
ing rates  over  an  area  having,  according  to  the 
returns  of  the  last  census  prior  to  the  date  of 
investment,  a  population  exceeding  fifty  thou- 
sand, provided  that  during  each  of  the  ten  years 
last  past  before  the  date  of  investment  the  rates 
levied  by  such  commissioners  shall  not  have 
exceeded  eighty  per  centum  of  the  amount 
authorized  by  law  to  be  levied : 

(o)  In  any  of  the  stocks,  funds,  or  securities  for  the 
time  being  authorized  for  the  investment  of  cash 
under  the  control  or  subject  to  the  order  of  the 
High  Court, 

See  R.  S.  C,  1888  (R.  S.  C,  1883,  0.  22,  r.  17),  and  note  to  (g), 
above. 

and    may    also    from    time    to    time    vary    any    such 
investment. 

It  would  seem  that  a  direction  to  trustees  to  appropriate  securities 
of  a  particular  class  to  answer  a  particular  purpose — e.g.  the  payment  of 
an  annuity — is  unaffected  by  the  powers  of  s.  1.  The  trustees  cannot 
invest  on  other  securities  authorized  by  the  s.,  even  though  not 
expressly  forbidden  by  the  instrument  creating  the  trust:  see  Be 
Owthwaite,  1891,  3  Ch.  494. 
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2. — (1.)  A  trustee  may  under  the  powers  of  this  Act  ss.  2, 3, 4, 5. 

invest  in  any  of  the  securities  mentioned  or  referred  to  inv^^to, 

in  section  one  of  this  Act,  notwithstanding  that  the  same         

may  be  redeemable,  and  that  the  price  exceeds  the  PurclfMeat« 

*  J  r  premium  of 

redemption  Value.  redeemable 

(2.)  Provided  that  a  trustee  may  not  under  the  powers  8toc  8* 
of  this  Act  purchase  at  a  price  exceeding  its  redemption 
value  any  stock  mentioned  or  referred  to  in  sub-sections 
(g),  (t),  (k)9  (l),  and  (m)  of  section  one,  which  is  liable 
to  be  redeemed  within  fifteen  years  of  the  date  of  pur- 
chase at  par  or  at  some  other  fixed  rate,  or  purchase  any 
such  stock  as  is  mentioned  or  referred  to  in  the  sub- 
sections aforesaid,  which  is  liable  to  be  redeemed  at  par 
or  at  some  other  fixed  rate,  at  a  price  exceeding  fifteen 
per  centum  above  par  or  such  other  fixed  rate. 

(3.)  A  trustee  may  retain  until  redemption  any  redeem- 
able stock,  fund,  or  security  which  may  have  been 
purchased  in  accordance  with  the  powers  of  this  Act. 

See  also  T.  A.,  1894,  s.  4. 

3.  Every  power  conferred  by  the  preceding  sections  Discretion  of 
shall  be  exercised  according  to  the  discretion  of  the  trustee8' 
trustee,  but  subject  to  any  consent  required  by  the 
instrument,  if  any,  creating  the  trust  with  respect  to  the 
investment  of  the  trust  funds. 

4.  The  preceding  sections  shall  apply  as  well  to  trusts  Application  of 
created  before  as  to  trusts  created  after  the  passing  of  2„JJg 
this  Act,  and  the  powers  thereby  conferred  shall  be  in 
addition  to  the  powers  conferred  by  the  instrument,  if 

any,  creating  the  trust. 

5. — (1.)  A   trustee  having  power  to  invest  in  real  Enlargement  of 

securities,  unless  expressly  forbidden  by  the  instrument  eJ?reMtp01^etri 

creating  the  trust,  may  iuvest  and  shall  be  deemed  to 

have  always  had  power  to  invest — 

(a)  On  mortgage  of  property  held  for  an  unexpired 
term  of  not  less  than  two  hundred  years,  and 
not  subject  to  a  reservation  of  rent  greater  than 
a  shilling  a  year,  or  to  any  right  of  redemption 
or  to  any  condition  for  re-entry,  except  for  non- 
payment of  rent ;  and 
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S.  5.  See  note  to  s.  1  (b),  above. 

Investments.       (j)  Qn  any  charge,  or  upon  mortgage  of  any  charge, 
27  &  28~Vict.  made  under  the  Improvement  of  Land  Act, 

c.iu.        "  1864. 

This  subs,  replaces  s.  60  of  the  Act  of  27  &  28  Vict.  c.  114,  repealed 
by  this  Act,  as  to  trustees. 

(2.)  A  trustee  having  power  to  invest  in  the  mort- 
gages or  bonds  of  any  railway  company  or  of  any  other 
description  of  company  may,  unless  the  contrary  is 
expressed  in  the  instrument  authorizing  the  investment, 
invest  in  the  debenture  stock  of  a  railway  company  or 
such  other  company  as  aforesaid. 

This  subs,  replaces  the  Debenture  Stock  Act,  1871,  repealed  by 
this  Act. 

(3.)  A  trustee  having  power  to  invest  money  in  the 
debentures  or  debenture  stock  of  any  railway  or  other 
company  may,  unless  the  contrary  is  expressed  in  the 
instrument  authorizing  the  investment,  invest  in  any 
nominal  debentures  or  nominal  debenture  stock  issued 
38  &  39  Vict,    under  the  Local  Loans  Act,  1875. 

c.  83. 

See  note  on  s.  1  (m),  above. 

(4.)  A  trustee  having  power  to  invest  money  in 
securities  in  the  Isle  of  Man,  or  in  securities  of  the 
government  of  a  colony,  may,  unless  the  contrary  is 
expressed  in  the  instrument  authorizing  the  investment, 
invest  in  any  securities  of  the  Government  of  the  Isle 
43  &  44  Vict     °^  -^ftn>  uader  the  Isle  of  Man  Loans  Act,  1880. 

This  subs,  replaces  s.  7  of  the  Act  43  &  44  Vict.  c.  8,  repealed  by 
this  Act,  as  to  trustees. 

(5.)  A  trustee  having  a  general  power  to  invest  trust 
moneys  in  or  upon  the  security  of  shares,  stock,  mort- 
gages, bonds,  or  debentures  of  companies  incorporated  by 
or  acting  under  the  authority  of  an  Act  of  Parliament, 
may  invest  in,  or  upon  the  security  of,  mortgage  deben- 
tures duly  issued  under  and  in  accordance  with  the 
c.  78.  provisions  of  the  Mortgage  Debenture  Act,  1865. 
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This  subs,  replaces  s.  40  of  the  Act  28  &  29  Vict.  c.  78,  repealed  SS.  6,  7,  8. 
by  this  Act,  — — 

It  may  be  doubted  whether  s.  5  is  intended  to  enlarge  the  powers  lyVES™EyT*- 
given  by  s.  1 :  see  the  notes  to  s.  1  (b)  and  (m). 

6,  A  trustee  having  power  to  invest  in  the  purchase  Power  to 

x»  i       j  j  i.  i       i  •  •        i  invest,  not- 

ot  land  or  on  mortgage  of  land  may  invest  in  the  pur-  withstanding 
chase,  or  on  mortgage  of  any  land,  notwithstanding  the  jJjJJJ1^8 
same  is  charged  with  a  rent  under  the  powers  of  the 
Public  Money  Drainage  Acts,   1846  to   1856,   or  the  10  &  n  Vict. 
Landed  Property  Improvement  (Ireland)  Act,  1847,  or  c*  32' 
by  an  absolute  order  made  under  the  Improvement  of 
Land  Act,  1864,  unless  the  terms  of  the  trust  expressly 
provide  that  the  land  to  be  purchased  or  taken  in  mort- 
gage shall  not  be  subject  to  any  such  prior  charge. 

This  s.  replaces  s.  37  of  9  &  10  Vict.  c.  101 ;  s.  53  of  10  &  11  Vict, 
c.  32 ;  and  s.  61  of  27  &  28  Vict.  c.  114,  all  repealed  by  this  Act. 

7.— (1.)  A  trustee,  unless  authorized  by  the  terms  of  J™™*™* 

his  trust,  shall  not  apply  for  or  hold  any  certificate  to  inscribed  stock 

bearer  issued  under  the  authority  of  any  of  the  following  JJJ  £earer. 
Acts,  that  is  to  say : 

(a)  The  India  Stock  Certificate  Act,  1863 ;  f  7%27  Vict" 

(6)  The  National  Debt  Act,  1870 ;  "  ss  am  Viet. 

(c)  The  Local  Loans  Act,  1875 ;  38  &  39  Vict. 

(d)  The  Colonial  Stock  Act,  1877.  £08£41  Vict 
(2.)  Nothing  in  this  section  shall  impose  on  the  Bank  of  c.  59. 

England  or  of  Ireland,  or  on  any  person  authorized  to  issue 
any  such  certificates,  any  obligation  to  inquire  whether 
a  person  applying  for  such  a  certificate  is  or  is  not  a 
trustee,  or  subject  them  to  any  liability  in  the  event  of 
their  granting  any  such  certificate  to  a  trustee,  nor 
invalidate  any  such  certificate  if  granted. 

This  s.  replaces  s.  4  of  (a),  s.  29  of  (b),  s.  21  of  (c),  and  s.  12  of  (d), 
all  repealed  by  this  Act. 

8. — (1.)  A  trustee  lending  money  on  the  security  of  Loans  and 
any  property  on  which  he  can  lawfully  lend  shall  not  be  trustees  not 
chargeable  with  breach  of  trust  by  reason  only  of  the  chargeable  as 

°  »  J  breaches  or 

proportion  borne  by  the  amount  of  the  loan  to  the  value  trust. 
of  the  property  at  the  time  when  the  loan  was  made, 


only.' 
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s.  8.        provided  that  it  appears  to  the  court  that  in  making  the 
Investments.  l°an  the  trustee  was  acting  upon  a  report  as  to  the  value 

of  the  property  made  by  a  person  whom  he  reasonably 

believed  to  be  an  able  practical  surveyor  or  valuer 
instructed  and  employed  independently  of  any  owner  of 
the  property,  whether  such  surveyor  or  valuer  carried  on 
business  in  the  locality  where  the  property  is  situate  or 
elsewhere,  and  that  the  amount  of  the  loan  does  not 
exceed  two  equal  third  parts  of  the  value  of  the  property 
as  stated  in  the  report,  and  that  the  loan  was  made  under 
the  advice  of  the  surveyor  or  valuer  expressed  in  the 
report. 

This  and  the  following  subs,  replace  s.  4  of  the  T.  A.,  1888. 
"  Can  lawfully       The  security  must  not  be  one  of  a  class  which  is  attended  with 
lend  "—  hazard  (Blyth  v.  Fladgate,  1891, 1  Ch.  337) ;  or  which  in  other  respects 

By  reason       aQ(j  independently  of  value,  is  improper:  Be  Walker,  59  L.  J.  Ch. 
386,  391. 

"  Believed  to  It  was  held  in  Be  Somerset,  1893,  1  Ch.  231,  253,  that  the  words 

he  " —  "  believed  to  be  "  do  not  govern  the  words  "  instructed  and  employed," 

u  Instructed  ^  efcc<    jt  ^^^^  ^he  8Urvey0r  muBt  %n  fact  be  so  instructed  and  em- 
ployed :  see  also  Be  Walker,  ubi  sup. 
Surveyor's  To  keep  the  trustee  harmless  under  this  subs.,  the  certificate  of  the 

i  ca  e.         surveyor  should  show : 

(1)  That  the  loan  does  not  exceed  two-thirds  of  the  property  as 
estimated  by  the  surveyor  and  stated  in  the  report. 

(2)  That  the  surveyor  advises  to  the  effect  that  the  loan  may  be 
made  or  that  the  security  is  sufficient. 

Components  of  The  Act  imposes  no  condition  as  to  the  components  of  value.  They 
may  include  buildings,  mines,  timber,  or  valuable  rights  of  any  kind. 
It.  is  only  necessary  that  the  surveyor  advises  the  value  to  be  suffi- 
cient. In  the  case  of  mines  or  timber  of  large  value,  he  would  probably 
advise  some  special  provisions  as  to  working  or  cutting. 

The  statement  as  to  value  and  the  advice  must  be  in  the  report 
itself,  and  not  in  a  subsequent  letter  or  in  a  postscript  to  the  report. 
And  see,  for  a  case  which  turned  on  the  sufficiency  of  a  surveyor's 
report,  Be  Walker,  ubi  sup. 

As  to  the  law  apart  from  the  Act,  see  Fry  v.  Tapson,  28  Ch.  D. 
268 ;  Smethurst  v.  Eastings,  30  i&.  490 ;  Be  Whiteley,  32  %b.  196 ;  33 
ib.  347;  12  App.  Ca.  727 ;  Be  Olive,  34  Ch.  D.  70 ;  Bae  v.  Meek,  14 
App.  Ca.  558 ;  Be  Salmon,  42  Ch.  D.  351 ;  Sheffield,  &c,  Building 
Society  v.  Aizlewood,  44  ib.  412. 

(2.)  A  trustee  lending  money  on  the  security  of  any 
leasehold  property  shall  not  be  chargeable  with  breach 


value. 
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of  trust  only  upon  the  ground  that  in  making  such  loan       ss.  8,  9. 
he  dispensed  either  wholly  or  partly  with  the  production    investments. 
or  investigation  of  the  lessor's  title.  

A  trustee  purchasing  leaseholds  is  saved,  under  V.  &  P.  A.,  s.  2  (1)   purchase  of 
(taken  with  s.  15  of  this  Act),  and  under  C.  A.,  ss.  3  (1),  66,  from   leaseholds, 
inquiry  into  the  lessor's  title. 

(8.)  A  trustee  shall  not  be  chargeable  with  breach  of 
trust  only  upon  the  ground  that  in  effecting  the  purchase 
of  or  in  lending  money  upon  the  security  of  any  property 
he  has  accepted  a  shorter  title  than  the  title  which  a 
purchaser  is,  in  the  absence  of  a  special  contract,  entitled 
to  require,  if  in  the  opinion  of  the  court  the  title  accepted 
be  such  as  a  person  acting  with  prudence  and  caution 
would  have  accepted. 

(4.)  This  section  applies  to  transfers  of  existing 
securities  as  well  as  to  new  securities,  and  to  investments 
made  as  well  before  as  after  the  commencement  of  this 
Act,  except  where  an  action  or  other  proceeding  was 
pending  with  reference  thereto  on  the  twenty-fourth 
day  of  December  one  thousand  eight  hundred  and  eighty- 
eight. 

9. — (1.)  Where  a  trustee  improperly  advances  trust  Liability  for 
money  on  a  mortgage  security  which  would  at  the  time  1(?? b?  rea8on 

*    i       •  i  .  .  of  improper 

of  the  investment  be  a  proper  investment  in  all  respects  investments. 
for  a  smaller  sum  than  is  actually  advanced  thereon  the 
security  shall  be  deemed  an  authorized  investment  for 
the  smaller  sum,  and  the  trustee  shall  only  be  liable  to 
make  good  the  sum  advanced  in  excess  thereof  with 
interest. 

See  Be  Somerset,  1894, 1  Ch.  231,  253-4 ;  Be  Salmon,  42  Ch.  D. 
351. 

(2.)  This  section  applies  to  investments  made  as  well 
before  as  after  the  commencement  of  this  Act  except 
where  an  action  or  other  proceeding  was  pending  with 
reference  thereto  on  the  twenty-fourth  day  of  December 
one  thousand  eight  hundred  and  eighty-eight 
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S.  10. 

Various 

Powers  and 

Duties  op 

Trustees. 

Power  of 
appointing 
new  trustees* 


Executor- 
Trustee. 

o.  JL«  A. 
trustee. 

Trustees  for 
religious,  &c, 
purposes. 


Retirement 
from  "  all  or 
any  "  of  the 
trusts. 

Refusal  to  act 
— Disclaimer. 


Part  II. — Various  Powers  and  Duties  of 

Trustees. 

Appointment  of  New  Trustees. 

10. — (1.)  Where  a  trustee,  either  original  or  substituted, 
and  whether  appointed  by  a  court  or  otherwise,  is  dead, 
or  remains  out  of  the  United  Kingdom  for  more  than 
twelve  months,  or  desires  to  be  discharged  from  all  or 
any  of  the  trusts  or  powers  reposed  in  or  conferred  on 
him,  or  refuses  or  is  unfit  to  act  therein,  or  is  incapable 
of  acting  therein,  then  the  person  or  persons  nominated 
for  the  purpose  of  appointing  new  trustees  by  the  instru- 
ment, if  any,  creating  the  trust,  or  if  there  is  no  such 
person,  or  no  such  person  able  and  willing  to  act,  then 
the  surviving  or  continuing  trustees  or  trustee  for  the 
time  being,  or  the  personal  representatives  of  the  last 
surviving  or  continuing  trustee,  may,  by  writing,  appoint 
another  person  or  other  persons  to  be  a  trustee  or  trustees 
in  the  place  of  the  trustee  dead,  remaining  out  of  the 
United  Kingdom,  desiring  to  be  discharged,  refusing,  or 
being  unfit  or  being  incapable,  as  aforesaid. 

As  to  an  appointment  in  the  room  of  an  executor-trustee,  see  Be 
Moore,  21  Ch.  D.  778;  Brown  v.  Burdett,  40  Ch.  D.  244,  253;  Be 
Willey,  W.  N.,  1890, 1 ;  Eaton  v.  Daines,  W.  N.,  1894,  32. 

See  s.  47,  infra,  as  to  the  powers  of  this  Act  in  relation  to  S.  L.  A. 
trustees. 

The  powers  of  this  Act  for  the  appointment  of  new  trustees  are  by 
8.  3  of  the  Trustees  Appointment  Act,  1890,  taken  with  the  Inter- 
pretation Aot,  1889,  s.  38  (1),  extended  to  the  case  of  land  acquired 
and  held  on  trust  for  certain  religious  and  educational  purposes. 

The  s.  enables  a  trustee  to  retire  from  part  only  of  the  trusts,  and 
gets  over  the  questions  raised  in  SavUe  v.  Couper,  36  Ch.  D.  520 ;  Be 
Moss's  Trusts,  37  ib.  513,  516,  as  to  whether  this  could  be  done 
without  the  aid  of  the  Court. 

This  8,  includes  the  case  of  disclaimer.  After  disclaimer,  which 
relates  back,  the  person  disclaiming  is  considered  as  never  having  been 
a  trustee,  but  up  to  the  time  of  disclaimer  the  trust  estate  remains 
vested  in  him,  otherwise  there  would  be  nothing  to  disclaim.  The 
estate  being  vested  in  him  on  trust  at  the  moment  of  disclaimer,  he 
necessarily  is  then  a  trustee,  and  a  trustee  who  refuses,  and  can  then, 
— but  not,  of  course,  afterwards  (see  Be  Birchall,  ubi  infra) — exercise 
the  powers  of  this  subs.  The  estate  passes  to  him  without  any  express 
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assent,  but  subject  to  the  right  of  dissenting :  see  Lewin,  8th  ed.,  198 ;         s.  10. 
Smith  v.  Wheeler,  1  Vent.  128 ;  Siggers  v.  Evans,  5  Ell.  &  Bl.  367,  382 ;  - — - 

Standing  v.  Bowring,  31  Ch.D.  282.    In  D'Adhemar  v.  Bertrand,        Various 
35  Beav.  19,  it  was  assumed  that  a  disclaiming  trustee  was  included      duties  of 
in  the  words  "  trustee  who  shall  refuse  to  act "  under  Lord  Cran worth's       Trustees. 

Act,  s.  27;  see  also  Lewin,  8th  ed.,  647.     Disclaimer  of  the  office  of  

trustee  is  also  a  disclaimer  of  the  legal  estate :  Be  BirchaU,  Birchall 
v.  Ashton,  40  Ch.  D.  436. 

Bankruptcy  is  unfitness :   see  Be  Barker1*  Trusts,  1  Ch.  D.  43 ;  Be  "  Unfit  to  act." 
Adams9  Trust,  12  ib.  634 ;  Be  Hopkins,  19  ib.  61,  63 ;  Be  Roche,  2  "  Incapable  of 
Dru.  &  War.  287; — though  there  may  be  exceptional  cases  where  the  S?1?^" 
Court  will  not  exercise  the  powers  given  it  by  s.  25  (1),  infrd,  (which 
replaces  s.  147  of  the  Bankruptcy  Act,  1883,  repealed  by  this  Act), 
to  remove  a  bankrupt  trustee  :  see  the  two  first-mentioned  cases. 

A  lunatic  is  "  incapable  of  acting  "  (Be  Lemaris  Trusts,  22  Ch.  D.  Lunacy. 
633 ;  Be  Elizabeth  Blake,  W.  N.,  1887,  173) ;  and  a  new  trustee  can 
under  this  s.  be  appointed  in  his  place  (see  the  latter  case) ;  and, 
consequently,  an  effectual  vesting  declaration  can  be  made  under  s. 
12,  infra.  And  as  to  the  appointment,  in  Lunacy,  of  a  new  trustee, 
where  the  donee  of  the  power  is  a  lunatic  :  see  Be  Shortridge,  1895, 
1  Ch.  278.  But  the  s.  does  not  cover  unfitness  or  incapacity  of  Infancy, 
infancy:  Be  Tallatire,  W.  N.,  1885, 191. 

The  result  is  that  the  person  entitled  to  exercise  the  powers  of 
appointment  given  by  this  s.  can  effect  the  removal  of  an  absent,  or 
bankrupt,  or  lunatic  trustee,  and,  under  s.  12,  divest  him  of  the  trust 
estate  so  far  as  that  s.  applies. 

In  settlements  made  since  Lord  Cranworth's  Act,  the  form  of  the   Person 
power  generally  is  "that  A.  B.  shall  have  power  to  appoint  new  "nominated 
trustees,"  without  specifying  in  what  cases.    Under  that  form,  the  f°r  the  purpose 
power  being  unlimited,  A.  B.  will  be  the  "  person  nominated  for  this 
purpose"  within  the  meaning  of  this  s. :  see   Walker  &  Hughes* 
Contract,  24  Ch.  D.  698.     But  if  the  power  expressly  specifies  the 
cases  in  which  an  appointment  may  be  made,  and  includes  only  some 
of  the  cases  mentioned  in  this  s.,  then  as  regards  the  remaining  cases 
the  donee  of  the  power  is  not "  the  person  nominated  for  the  purpose  " 
within  this  s.,  and  the  appointment  must  be  made  by  the  surviving 
or  continuing  trustee  or  his  personal  representatives:  see  Cecil  v. 
Langdon,  28  Ch.  D.  1.     This  applies  whether  the  settlement  be 
made  before  or  after  the  commencement  of  this  Act. 

A  power  to  appoint  new  trustees  continues,  notwithstanding  aliena-  Alienation  of 
tion  by  the  donee  of  the  power  of  all  his  interest  (Hardaker  v.  Moor-  Jntere8t  by 
house,  26  Ch.  D.  417),  and  also  notwithstanding  a  decree  in  an   nominated." 
administration  action,  but  then  it  should  be  exercised  with  the  sanction   Administration 
of  the  Court :  Be  Gadd,  23  Ch.  D.  134 ;   Thomas  v.  Williams,  24  ib.   action. 
558,  567-6 ;  Be  Ball,  W.  N.,  1885, 17.    But  an  appointment  without 
the  Court's  sanction  would  not  be  void.  p 

Where  persons  nominated  jointly  to  appoint  fail  to  agree,  an  appoint-  nominated 
ment  may  be  made  under  this  s.,  on  the  footing  of  their  not  being   unable  or 
"able  and  willing  n  :  Be  ShepparcTs  Trusts,  W.  N.,  1888,  234.  &;<((;      unwilling. 
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A  continuing  trustee  is  one  who  is  to  continue  to  act  after  the 
completion  of  an  intended  appointment :  Be  Coates  to  Parson*,  34  Ch. 
D.  370.  A  trustee  who  has  made  up  his  mind  to  retire  is  not  a  con- 
tinuing trustee  (but  Bee  subs.  4,  infra),  and  need  not  join  in  an 
appointment  by  his  co-trustee,  unless  it  is  shown  that  he  is  willing 
and  competent  to  act  under  subs.  4 :  Be  Coates  to  Parsons,  ubi  sup. 
Nor  is  he  a  surviving  trustee  within  the  meaning  of  the  power,  though 
he  is  in  fact  the  actual  survivor:  Travis  v.  IUingworih,  2  Dr.  & 
Sm.  344. 

A  continuing  sole  trustee  is  not  bound  to  appoint  a  new  trustee : 
Peacock  v.  Colling,  33  W.  R.  528,  where,  however,  the  will  contem- 
plated a  sole  trustee  acting. 

A  deceased  sole  trustee  is  a  "  last  surviving  or  continuing  trustee '' : 
Be  Shafto's  Trusts,  29  Ch.  D.  247. 

In  a  case  where  a  sole  surviving  trustee  appointed  general  executors, 
and  also  special  executors  to  execute  the  trusts,  and  the  general 
executors  obtained  probate,  and,  before  any  grant  to  the  special 
executors,  appointed  new  trustees,  the  appointment  was  held  good: 
Be  Parker's  Trusts,  1894,  1  Ch.  707.  It  would  appear  from  the 
judgment  in  this  case  (see  p.  721),  that  executorB  cannot  exercise  the 
powers  of  this  s.  before  probate  is  granted,  and  that  it  is  competent 
for  a  testator  to  appoint  special  executors  for  the  purposes  of  a  trust 
estate. 

,  It  seems  that  the  proving  and  acting  personal  representatives  can 
alone  exercise  the  power,  and  that  the  concurrence  of  an  executor  who 
renounces  or  does  not  act  is  unnecessary  (Earl  Ghranville  v.  McNeUe 
7  Ha.  156),  but  it  is  conceived  that  all  proving  or  acting  executors, 
must  join,  and  the  usual  practice  is  to  join  all. 

Personal  representatives  of  a  deceased  trustee  are  not  bound  to 
exercise  the  power :  Be  Sarah  Knight's  Will,  26  Ch.  D.  82. 

"  Writing  "  does  not  include  a  will :  Be  Parkers  Trusts,  ubi  sup. 

Donees  of  the  power  may  not  appoint  themselves :  Be  Skeats,  42 
Ch.  D.  522 ;  Be  Newen,  1894,  2  Ch.  297  ;  and  see  Be  Shortridge, 
1895, 1  Ch.  278. 

The  Court  will  not  appoint  where  there  is  a  person  able  and  willing 
to  do  so :  Be  Higginbottom,  1892,  3  Ch.  132 ;  and  compare  the  cases 
cited  in  the  note  above — "  Administration  Action." 

Where  a  private  Act  (passed  in  1869)  incorporated  the  27th  s.  of 
Lord  Cranworth's  Act,  enabling  the  appointment  of  new  trustees, 
with  a  qualification  that  every  appointment  should  be  made  with  the 
approbation  of  the  Court,  it  was  held,  after  the  repeal  of  the  latter 
Act,  that  an  appointment  could  be  made  under  the  power  conferred 
by  C.  A.,  s.  31,  and  that  the  qualification  did  not  apply :  Be  Lloyd's 
Trusts,  W.  N.,  1888,  20. 

The  registrars  in  the  Probate  Registry  have  refused  to  grant  letters 
of  administration  merely  for  the  purpose  of  enabling  the  power  given 
by  this  s.  to  be  exercised  where  there  are  no  assets. 

The  costs,  charges,  and  expenses  of,  and  incidental  to,  the  appoint- 


THE  TRUSTEE  ACT,   1893. 


205 


S.  10. 

Vabious 

powees  and 

Duties  of 

Trustees. 


ment,  including  those  of  the  donee  of  the  power,  are  payable  out  of  the 
trust  estate :  Harvey  v.  Oliver,  57  L.  T.,  N.  S.,  239,  which  shows  the 
items  to  be  included. 

(2.)  On  the  appointment  of  a  new  trustee  for  the  whole 
or  any  part  of  trust  property —  — 

This  subs,  applies  to  appointments  under  powers  in  trust  deeds,  as 
well  as  under  the  statutory  powers ;  see  subs.  5  and  6.  It  enables  the 
appointment  of  more  new  trustees  than  one,  as  singular  includes 
plural  (see  last  note  to  G.  A.,  s.  2) ;  but  it  applies  only  where  there  is 
a  vacancy  as  to  the  whole  or  some  part  of  the  trust :  Re  Gregson's 
Trusts,  34  Ch.  D.  209 ;  Re  Nesbitt's  Trusts,  19  L.  R.  Ir.  509. 

(a)  The  number  of  trustees  may  be  increased ;  and 

(b)  A  separate  set  of  trustees  may  be  appointed  for 

any  part  of  the  trust  property  held  on  trusts  dis- 
tinct from  those  relating  to  any  other  part  or  parts 
of  the  trust  property,  notwithstanding  that  no  new 
trustees  or  trustee  are  or  is  to  be  appointed  for 
other  parts  of  the  trust  property,  and  any  existing 
trustee  may  be  appointed  or  remain  one  of  such 
separate  set  of  trustees ;  or,  if  only  one  trustee  was 
originally  appointed,  then  one  separate  trustee 
may  be  so  appointed  for  the  first-mentioned  part ; 
and 

This  subs,  replaces  s.  5  of  C.  A.,  1882,  and  s.  6  of  C.  A.,  1892,  and 
must  be  read  with  the  words  "  all  or  any  of  the  trusts,"  &c,  "  in  subs. 
1,  above.  It  is  conceived  that  it  settles  the  questions  raised  in  Savile 
v.  Couper,  and  Re  Moss's  Trusts  there  cited,  as  to  a  trustee's  power 
to  retire  from  part  only  of  the  trust. 

It  is  conceived  that  this  subs,  applies  where  two  funds  are  for  the  "  Trusts 
time  being  held  on  distinct  trusts,  though  they  may  ultimately  coalesce :  distinct. 
as  was  the  case  in  Be  Hetherington's  Trusts,  34  Gh.  D.  211;  Be 
Moss's  Trusts,  37  ib.  513 ;  in  which  cases,  however,  the  orders  appoint- 
ing the  separate  sets  of  trustees  were  made  on  applications  under  the 
Trustee  Act,  1850 ;  and  the  Court  had,  by  that  Act,  power  to  do  so, 
independently  of  s.  5  of  the  G.  A.,  1882 :  see  Be  Moss's  Trusts,  ubi  sup. 
But  there  seems  no  reason  why  trusts  which  are  distinct  for  purposes 
of  the  T.  A.,  1850,  should  not  be  so  for  purposes  of  this  subs. 

(c)  It  shall  not  be  obligatory  to  appoint  more  than 

one  new  trustee  where  only  one  trustee  was  origi- 
nally appointed,  or  to  fill  up  the  original  number 
of  trustees  where  more  than  two  trustees  were 
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originally  appointed  ;  but,  except  where  only  one 
trustee  was  originally  appointed,  a  trustee  shall 
not  be  discharged  under  this  section  from  his  trust 
unless  there  will  be  at  least  two  trustees  to  per- 
form the  trust ;  and 

Under  the  Lunacy  Act,  1890,  ss.  135, 136,  the  Judge  in  Lunacy 
will  now,  where  a  lunatic  trustee  has  two  or  more  co-trustees,  vest  in 
them  the  trust  estate,  although  by  so  doing,  the  number  of  trustees 
will  be  diminished  (Be  Leon,  1892,  1  Ch.  348);  thus  altering  the 
former  practice  in  lunacy,  as  laid  down  in  Be  Aston,  23  Gb.  D.  217. 

As  to  the  practice  of  the  High  Court  in  keeping  up  the  full  number 
of  trustees,  see  note  on  s.  25  (1)  infra. 

.  Under  Lord  Cran worth's  Act,  the  appointment  of  a  single  trustee 
was  not  invalid  (West  of  England  Bank  v.  M*rch,  23  Cb.  D.  138,146); 
but  where  there  is  a  contrary  intention  expressed  in  the  instrument 
creating  the  trust,  it  would  be :  Be  Mercer,  38  Solicitors'  Jour.  338 ; 
Htdme  v.  Hvlme,  2  MyL  &  E.  682 ;  Earl  of  Lonsdale  v.  Beckett,  2  De 
G.  &  Sm.  72 ;  and  subs.  5,  infra, 

(d)  Any  assurance  or  thing  requisite  for  vesting  the 
trust  property,  or  any  part  thereof,  jointly  in  the 
persons  who  are  the  trustees,  shall  be  executed 
or  done. 

This  subs,  must  be  read  in  connection  with  s.  12  (1),  infra,  render- 
ing a  conveyance  of  the  trust  property  unnecessary,  except  in  cases 
within  subs.  3  of  that  s. 

(3.)  Every  new  trustee  so  appointed,  as  well  before 
as  after  all  the  trust  property  becomes  by  law,  or  by 
assurance,  or  otherwise,  vested  in  him,  shall  have  the 
same  powers,  authorities,  and  discretions,  and  may  in 
all  respects  act,  as  if  he  had  been  originally  appointed 
a  trustee  by  the  instrument,  if  any,  creating  the  trust. 

(4.)  The  provisions  of  this  section  relative  to  a  trustee 
who  is  dead  include  the  case  of  a  person  nominated 
trustee  in  a  will  but  dying  before  the  testator,  and  those 
relative  to  a  continuing  trustee  include  a  refusing  or 
retiring  trustee,  if  willing  to  act  in  the  execution  of  the 
provisions  of  this  section. 

Trustee  dying         The  first  clause  of  this  subs,  does  not  enable  the  personal  representa- 
before  testator.  ^veB  0f  a  person  nominated  trustee,  but  dying  before  the  testator,  to 
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appoint  under  subs.  1 ;  the  deceased  person  was  never  a  surviviDg  or      SS.  10,  11. 

continuing  trustee:  Nicholson  v.  Field,  1893,  2  Cb.  511.  

On  the  second  clause,  see  subs.  1,  above,  note  '*  Continuing  Trustee,"        Various 
and  Re  Coates  to  Parsons,  there  cited.  6ljULi  Duties  of 

Trustees. 

(5.)  This  section  applies  only  if  and  as  far  as  a  contrary         

intention  is  not  expressed  in   the   instrument,  if  any,  Retiring 
creating  the  trust,  and  shall  have  effect  subject  to  the    ™^j*  wl  lDg 
tefms  of  that  instrument  and  to  any  provisions  therein 
contained. 

Where  under  an  instrument,  whether  dated  before  this  Act  or  sub-  t;  Contrary 
sequently,  a  limited  power  to  appoint  new  trustees  is  given  to  a  speci-  intentlon- 
fied  person,  say,  in  case  only  of  trustees  refusing,  the  power  given  to 
the  surviving  or  continuing  trustee  by  subs.  1  applies  to  all  the  other 
cases  there  mentioned,  and  the  omission  to  provide  for  all  those  cases 
is  not  sufficient  to  show  a  contrary  intention  within  this  subs. :  see 
Cecil  v.  Langdon,  28  Ch.  D.  1 ;  Re  Coates  to  Parsons,  34  ib.  370 ; 
Re  Lloyd's  Trusts,  W.  N.,  1888,  20.  *JUI  .* 

For  cases  of  contrary  intention  as  to  number  of  trustees,  see  the 
three  cases  cited  at  end  of  note  to  subs.  2  (c),  supra. 

(6.)  This  section  applies  to  trusts  created  either  before 
or  after  the  commencement  of  this  Act. 

S.  10  of  this  Act  replaces  C.  A.,  s.  31 ;  C.  A.,  1882,  s.  5 ;  and  C.  A., 
1892,  s.  6. 

11. — (1.)  Where  there  are  more  than  two  trustees,  if  Retirement  of 
one  of  them  by  deed  declares  that  he  is  desirous  of  being  TU*  e" 
discharged  from  the  trust,  and  if  his  co-trustees  and  such 
other  person,  if  any,  as  is  empowered  to  appoint  trustees, 
by  deed  consent  to  the  discharge  of  the  trustee,  and  to 
the  vesting  in  the  co-trustees  alone  of  the  trust  property, 
then  the  trustee  desirous  of  being  discharged  shall  be 
deemed  to  have  retired  from  the  trust,  and  shall,  by  the 
deed,  be  discharged  therefrom  under  this  Act,  without 
any  new  trustee  being  appointed  in  his  place. 

Under  this  subs,  the  continuing  trustees  alone  will  have  the  powers 
of  the  original  trustees.  The  due  discharge  of  one  of  several  trustees 
leaves  the  others  whole  and  sole  trustees  as  in  case  of  a  disclaimer : 
Cafe  v.  Bent,  5  Hare,  37.  If  the  power  be  merely  personal,  uncon- 
nected with  property — for  instance,  to  consent  to  a  marriage — it  is  not  a 
case  of  trusteeship  within  s.  10  and  this  s.  It  might  have  been  dis- 
claimed under  C.  A.,  1882,  s.  6 ;  but  cannot,  it  would  seem,  be  released 
under  C.  A,  b.  52 :  see  Re  Eyre,  and  Wdlev  v.  Ker,  there  cited. 
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This  subs,  does  not  contain  the  words  "  all  or  any  of  the  trusts  or 
powers,"  &c.,  which  occur  in  s.  10  (1) ;  and  it  is  conceived  that  a 
trustee  cannot,  under  it,  be  discharged  from  part  of  "  the  trust." 

(2.)  Any  assurance  or  thing  requisite  for  vesting  the 
trust  property  in  the  continuing  trustees  alone  shall  be 
executed  or  done. 

This  subs,  must  be  read  in  connection  with  s.  12  (2),  infra. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument,  if  any, 
creating  the  trust,  and  shall  have  effect  subject  to  the 
terms  of  that  instrument  and  to  any  provisions  therein 
contained. 

For  "  contrary  intention  "  as  to  number,  see  the  cases  cited  in  the 
note  to  s.  10  (2)  (c),  above. 

(4.)  This  section  applies  to  trusts  created  either  before 
or  after  the  commencement  of  this  Act. 

This  s.  replaces  s.  32  of  the  G.  A. 

Vesting  of  12. — (1.)  Where  a  deed  by  which  a  new  trustee  is 

trust  property   appointed  to  perform  any  trust  contains  a  declaration  by 

in  new  or  **  .         *  *       _  .  . 

continuing        the  appointor  to  the  effect  that  any  estate  or  interest  in 
trustees.  ^y  jan(j  gn^ject  to  the  trust,  or  in  any  chattel  so  subject, 

or  the  right  to  recover  and  receive  any  debt  or  other 
thing  in  action  so  subject,  shall  vest  in  the  persons  who 
by  virtue  of  the  deed  become  and  are  the  trustees  for 
performing  the  trust,  that  declaration  shall,  without  any 
conveyance  or  assignment,  operate  to  vest  in  those  persons, 
as  joint  tenants,  and  for  the  purposes  of  the  trust,  that 
estate,  interest,  or  right. 


Vesting 
declaration  on 
all  appoint- 
ments. 


This  s.  applies  to  all  deeds  executed  after  the  commencement  of  the 
G.  A.  by  which  a  new  trustee  is  appointed  to  perform  "  any  trust," 
and  is  not  confined  to  cases  where  the  powers  of  that  Act  or  this  Act 
are  exercised.  As  singular  includes  the  plural,  it  also  Applies  where 
more  new  trustees  than  one  are  appointed.  The  vesting  declaration 
may  therefore  now  be  used  on  an  appointment  of  a  trustee  in  the  ordi- 
nary mode  under  a  power  in  a  settlement,  and  whether  the  settlement 
Mast  be  by  and  be  dated  before  or  after  the  commencement  of  the  G.  A.  It  must  be 
in  same  deed,     foy  deed,  and  not  by  writing  merely,  though  the  mere  appointment  of 
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a  trustee  under  either  Act  may  be  by  writing  only ;  and  it  must  be          S.  12. 
contained  in  the  deed  appointing  or  discharging  the  trustee.  

Thus,  as  under  the  old  practice,  a  deed  will  always  be  necessary    p0W£m°and 
where  there  is  property  to  transfer,  and  will  be  chargeable  with  stamp      Duties  of 
duty  on  the  appointment  and  also  on  the  vesting  declaration  (Eadgett      Trustees. 
v.  Commissioners  of  Inl.  Rev.,  3  Ex.  D.  46).    In  the  case  of  a  chose  ~~T"I« 

in  action  notice  of  assignment  should  be  given.  . 

The  aid  of  this  s.  is  required  only  for  the  purpose  of  vesting  a  legal  action 
interest.    The  mere  appointment  of  a  new  trustee  or  several  new   ^0  declaration 
trustees  in  itself  operates  to  vest  all  equitable  interests  in  the  persons  for  equities, 
who  are  the  trustees  (Dodson  v.  Powell,  18  L.  J.  Gh.  237),  and  the 
object  of  this  s.  is  to  extend  that  principle,  so  far  as  is  not  inconvenient, 
to  legal  estates  and  rights.    It  may,  however,  be  convenient  to  have 
the  proper  declaration  in  all  cases. 

The  words  "  who  by  virtue  of  the  deed  become  and  are  the  trustees  Effect;  of 
for  performing  the  trttst"  include  the  old  trustees  as  well  as  the  new.  ve8  in^  c  U8€' 
The  new  trustees  become  trustees  by  virtue  of  the  deed,  but  do  not 
become  the  trustees  for  performing  the  trust,  unless  they  are  the  sole 
trustees.  The  new  and  the  old  trustees  together  become  the  trustees 
for  performing  the  trust.  But  where  there  are  no  old  trustees,  or  none 
continuing  to  act,  the  new  trustees  solely  become  the  trustees  for  per- 
forming the  trust. 

Cases  occur,  as  where  lands  are  purchased  with  settlement  money,   Where  there 
in  which  it  may  be  convenient  to  have  a  separate  actual  conveyance.  should  be 
The  declaration  which  effects  the  vesting  of  the  other  property  subject 
to  the  settlement  will  then  omit  the  property  separately  conveyed. 

(2.)  Where  a  deed  by  which  a  retiring  trustee  is  dis- 
charged under  this  Act  contains  such  a  declaration  as  is 
in  this  section  mentioned  by  the  retiring  and  continuing 
trustees,  and  by  the  other  person,  if  any,  empowered  to 
appoint  trustees,  that  declaration  shall,  without  any  con- 
veyance or  assignment,  operate  to  vest  in  the  continuing 
trustees  alone,  as  joint  tenants,  and  for  the  purposes  of 
the  trust,  the  estate,  interest,  or  right  to  which  the 
declaration  relates. 

(3.)  This  section  does  not  extend  to  any  legal  estate 
or  interest  in  copyhold  or  customary  land,  or  to  land 
conveyed  by  way  of  mortgage  for  securing  money  subject 
to  the  trust,  or  to  any  such  share,  stock,  annuity,  or  pro- 
perty as  is  only  transferable  in  books  kept  by  a  company 
or  other  body,  or  in  manner  directed  by  or  under  Act  of 
Parliament. 

Reasons  for 
The  objects  of  subs.  3  are  to  save  the  rights  of  the  lord  as  regards  exemptions. 
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SS.  12, 13. 

Various 

Powers  and 

Duties  of 

Trustees. 

Surrenderee 
not  admitted. 

Vesting  order 
made. 


Trujjt  property 
outstanding. 


Registry 
searches. 


customary  land  (which  does  not,  it  is  conceived,  include  gavelkind 
Und),  to  prevent  the  trusts  of  the  money  appearing  on  the  title  of 
land  mortgaged*  and  to  reserve  to  companies  and  other  bodies  the  right 
to  require  transfers  of  their  stock  to  be  made  in  the  statutory  form. 

The  right  of  a  surrenderee  of  copyholds  before  admittance  is  a  legal 
interest  (Jarm.  on  Wills,  vol.  i.  pp.  58,  59,4th  ed.;  Wainwright  v. 
Elwell,  1  Mad.  627 ;  and  Phillips  v.  Phillips,  1  Myl.  &  K.  664,  there 
cited),  which  id  not  within  this  s. 

As  to  property  to  which  the  vesting  declaration  does  not  apply,  and 
of  which  a  transfer  cannot  be  obtained,  a  vesting  order  will  be  made : 
Be  Harrison's  Settlement,  W.  N.,  1883,  31 ;  Re  Keelqfs  Trusts,  53 
L.  T.  487. 

The  vesting  declaration  applies  only  to  an  estate  subject  to  the  trust 
vested  in  a  person  who  was  or  is  trustee.  A  transfer  of  an  estate  out- 
standing in  any  one  else  must  be  obtained  in  the  ordinary  way.  Thus, 
suppose  an  equity  of  redemption  to  be  conveyed  on  trust  for  sale,  and 
the  mortgage  debt  to  be  afterwards  paid  off,  the  mortgagee  becomes  a 
trustee  of  the  legal  estate,  but  not  a  trustee  under  the  deed  of  trust  for 
sale.  On  an  appointment  of  new  trustees  of  the  deed  the  vesting 
declaration  would  not  operate  to  get  in  the  legal  estate  vested  in  the 
mortgagee. 

(4.)  For  purposes  of  registration  of  the  deed  in  any 
registry,  the  person  or  persons  making  the  declaration 
shall  be  deemed  the  conveying  party  or  parties,  and  the 
conveyance  shall  be  deemed  to  be  made  by  him  or  them 
under  a  power  conferred  by  this  Act. 

This  subs,  makes  it  necessary  to  search  in  Deeds  Registries  against 
any  person  having  power  to  appoint  new  trustees  as  well  as  against 
the  trustees. 

(5.)  This  section  applies  only  to  deeds  executed  after 
the  thirty-first  of  December  one  thousand  eight  hundred 
and  eighty-one. 

This  s.  replaces  C.  A.,  s.  34. 


Power  of 
trustee  for  sale 
to  sell  by 
atiction,  &c. 


Purchase  and  Sale. 

13. — (1.)  Where  a  trust  for  sale  or  a  power  of  sale  of 
property  is  vested  in  a  trustee,  he  may  sell  or  concur 
with  any  other  person  in  selling  all  or  any  part  of  the 
property,  either  subject  to  prior  charges  or  not,  and  either 
together  or  in  lots,  by  public  auction  or  by  private  con- 
tract, subject  to  any  such  conditions  respecting  title  or 
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evidence  of  title  or  other  matter  as  the  trustee  thinks  fit,  ss-  *3> 14- 
with  power  to  vary  any  contract  for  sale,  and  to  buy  in  at       various 

any  auction,  or  to  rescind  any  contract  for  sale  and  to  p£^^ t£D 

re-sell,  without  being  answerable  for  any  loss.  Trustees. 

This  s.  operates  to  supply  the  common  form  provisions  of  a  trust  for 
sale  or  a  power  of  sale. 

As  to  the  force  of  the  words  "  any  part  of  the  property,"  see  Batcheldor  Any  part . 
v.  Yates,  38  Ch.  D.  112 ;  Dayrett  v.  Hoare,  12  A.  &  E.  356 ;  Buckley 
v.  Howell,  29  Beav.  546. 

"  Subject  to  any  such  conditions : "  as  to  the  extent  of  the  trustee's  Terms  of  sale. 
discretion,  compare  Hawksley  v.  Outram,  1892,  3  Ch.  359. 

As  to  the  duty  of  trustees  where  trust  property  is  sold  along  with   As  to  sale  of 
other  property  not  subject  to  the  trust,  see  Rede  v.  Oakes,  4  D.  J.  &  trust  property 

S.  505 ;  Cooper  &  Allen's  Contract,  4  Ch.  D.  802 ;  Be  Parker  &  Beech's   a]°n*  witl> 
•v     -       .  w  •*▼    ,~~~  ,«.  ...  other  property. 

Contract,  W .  N.,  1887,  27.    The  trustees  must  exercise  their  powers 

in  a  reasonable  manner :  Dunn  v.  Flood,  25  Ch.  D.  629 ;  28  ib.  586, 

591 ;  but  as  to  depreciatory  conditions  of  sale,  see  s.  14. 

A  sufficient  trust  for  sale  may  now  be  created  by  using  the  words   Words  re- 

"  upon  trust  to  sell  the  said  premises,"  and  a  sufficient  power  of  sale   quired  in  trust 

by  using  the  words  "  with  power  to  sell  the  said  premises,"  without  ~.r  °f  Power 

more,  and  the  survivors  can  sell  (see  s.  22) ;  but  it  is  advisable  to 

specify  precisely  who  are  to  execute  the  trust  or  power. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument  creating  the 
trust  or  power,  and  shall  have  effect  subject  to  the  terms 
of  that  instrument  and  to  the  provisions  therein  contained. 

(3.)  This  section  applies  only  to  a  trust  or  power 
created  by  an  instrument  coming  into  operation  after  the 
thirty-first  of  December  one  thousand  eight  hundred  and 
eighty-one. 

This  8.  replaces  C.  A.,  s.  35. 

14. — (1.)  No  sale  made  by  a  trustee  shall  be  impeached  Power  to  sell 
by  any  beneficiary  upon  the  ground  that  any  of  the  con-  deprSoiJtoiy 
ditions  subject  to  which  the  sale  was  made  may  have  conditions. 
been  unnecessarily  depreciatory,  unless   it  also  appears 
that  the  consideration  for  the  sale  was  thereby  rendered 
inadequate. 

(2.)  No  sale  made  by  a  trustee  shall,  after  the  execution 
of  the  conveyance,  be  impeached  as  against  the  purchaser 
upon  the  ground  that  any  of  the  conditions  subject  to 
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Various 

Powers  and 

Duties  of 

Trustees. 


ss.  14, 15, 16,  which  the  sale  was  made  may  have  been  unnecessarily 

depreciatory,  unless  it  appears  that  the  purchaser  was 
acting  in  collusion  with  the  trustee  at  the  time  when  the 
contract  for  sale  was  made. 

(3.)  No  purchaser,  upon  any  sale  made  by  a  trustee, 
shall  be  at  liberty  to  make  any  objection  against  the 
title  upon  the  ground  aforesaid. 

(4.)  This  section  applies  only  to  sales  made  after  the 
twenty-fourth  day  of  December  one  thousand  eight 
hundred  and  eighty-eight. 

This  s.  replaces  T.  A.,  1888,  s.  3 ;  and  as  to  the  law  apart  from 
Statute,  see  Dunn  v.  Flood,  cited  on  s.  13,  above. 

Power  to  sell  15,  A  trustee  wbo  is  either  a  vendor  or  a  purchaser 
3?  &38  Vict.  may  seM  or  kuy  without  excluding  the  application  of 
c  78.  section  two  of  the  Vendor  and  Purchaser  Act,  1874.  * 

This  s.  replaces  V.  and  P.  A.,  s.  3.  For  a  like  indemnity  to  a 
trustee  adopting  the  C.  A.,  see  C.  A.,  s.  66. 

Married  woman  16.  When  any  freehold  or  copyhold  hereditament  is 
Z£2T   "*«d  »  •  married  woman  as  a  bare  trustee  she  may 

convey  or  surrender  it  as  if  she  were  a  feme  sole. 

This  8.  replaces  V.  and  P.  A.,  s.  6 ;  and  see  the  note  to  the  repealed 
s.  on  p.  11,  mpra. 


Power  to 
authorize 
receipt  of 
money  by 
banker  or 
solicitor. 


44  &  45  Vict, 
c.  41. 


Various  Powers  and  Liabilities. 

17. — (1.)  A  trustee  may  appoint  a  solicitor  to  be  his 
agent  to  receive  and  give  a  discharge  for  any  money  or 
valuable  consideration  or  property  receivable  by  the 
trustee  under  the  trust,  by  permitting  the  solicitor  to 
have  the  custody  of,  and  to  produce,  a  deed  containing 
any  such  receipt  as  is  referred  to  in  section  fifty-six  of 
the  Conveyancing  and  Law  of  Property  Act,  1881 ;  and  a 
trustee  shall  not  be  chargeable  with  breach  of  trust  by 
reason  only  of  his  having  made  or  concurred  in  making 
any  such  appointment ;  and  the  producing  of  any  such 
deed  by  the  solicitor  shall  have  the  same  validity  and 
effect  under  the  said  section  as  if  the  person  appointing 
the  solicitor  had  not  been  a  trustee. 
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An  attorney  of  a  trustee,  under  a  general  power  of  attorney,  cannot  s.  17. 

authorize  a  receipt  under  this  (or,  it  would  seem,  the  following)  subs.  

(Be  Hetling  &  Aferton,  1893, 3  Ch.  269) ;  though  with  express  power  he  p^™0™  D 

could :  S.  C,  p.  280.  Dotik  op° 

Though  this  subs,  uses  the  expression  "  deed  containing  any  such  Trustees. 

receipt  as  referred  to  in  "  C.  A.,  s.  56,  it  is  conceived  that  it  applies  u       „ 

where  the  receipt  is  indorsed  as  well  as  where  it  is  iu  the  body  of  the 

deed.    The  indorsement  is  part  of  the  deed,  and  moreover  an  indorsed  """?■•* 

1  '  receipt. 

receipt  is  expressly  referred  to  in  s.  56. 

Where  the  solicitor  is  himself  one  of  the  trustees  it  is  conceived  that  Solicitor  also  a 
this  subs,  does  not  enable  payment  to  be  made  to  him  as  solicitor  for  trustee, 
himself  and  co-trustees.    Such  payment  would  be  a  payment  to  one  of 
several  trustees  and  not  a  good  payment. 

And  it  is  conceived  that  payment  to  a  solicitor  producing  a  deed  of  Payment  on 
release  executed  by  trustees  would  not  be  a  sufficient  discharge  for  the  release, 
money  or  property  in  respect  of  which  the  release  is  given :  see  note 
to  C.  A.,  8.  56. 

(2.)  A  trustee  may  appoint  a  banker  or  solicitor  to  be 
his  agent  to  receive  and  give  a  discharge  for  any  money 
payable  to  the  trustee  under  or  by  virtue  of  a  policy  of 
assurance,  by  permitting  the  banker  or  solicitor  to  have 
the  custody  of,  and  to  produce,  the  policy  of  assurance 
with  a  receipt  signed  by  the  trustee,  and  a  trustee  shall 
not  be  chargeable  with  a  breach  of  trust  by  reason  only 
of  his  having  made  or  concurred  in  making  any  such 
appointment. 

There  is  nothing  as  to  a  policy  of  assurance  in  C.  A.,  s.  56 ;  it  would 
seem,  therefore,  that  payment  is  more  safely  made  to  a  trustee's  solicitor 
producing  a  policy,  than  to  an  ordinary  person's  solicitor :  Viney  v. 
Chaplin  ;  Ex  parte  Swinbanks,  cited  on  C.  A.,  s.  56. 

(3.)  Nothing  in  this  section  shall  exempt  a  trustee 
from  any  liability  which  he  would  have  incurred  if  this 
Act  had  not  been  passed,  in  case  he  permits  any  such 
money,  valuable  consideration,  or  property  to  remain  in 
the  hands  or  under  the  control  of  the  banker  or  solicitor 
for  a  period  longer  than  is  reasonably  necessary  to  enable 
the  banker  or  solicitor  (as  the  case  may  be)  to  pay  or 
transfer  the  same  to  the  trustee. 

(4.)  This  section  applies  only  where  the  money  or 
valuable  consideration  or  property  is  received  after  the 
twenty-fourth  day  of  December  one  thousand  eight 
hundred  and  eighty-eight. 
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ss.  17, 18.         (5.)  Nothing  in  this  section  shall  authorize  a  trustee 

Vawoub      *°  d°  anything  which  he  is  in  express  terms  forbidden  to 

Powers  and    do,  or  to  omit  anything  which  he  is  in  express  terms 

Duties  op 

Trustees,     directed  to  do,  by  the  instrument  creating  the  trust. 

This  s.  replaces  T.  A.,  1888,  s.  2,  with  the  addition,  for  its  special 
purposes,  of  the  general  saving  in  s.  12  (2)  of  that  Act.  The  special 
re-enactment  in  this  s.,  of  s.  12  (1)  of  that  Act  (which  makes  the  Act 
apply  generally  as  well  to  trusts  created  by  instrument  executed 
before,  as  to  trusts  created  after,  its  passing),  is  unnecessary,  owing  to 
the  express  terms  of  subs.  4  :  compare  C.  A.,  s.  56. 


Power  to 

insure 

building. 


18« — (1.)  A  trustee  may  insure  against  loss  or  damage 
by  fire  any  building  or  other  insurable  property  to  any 
amount  (including  the  amount  of  any  insurance  already 
on  foot)  not  exceeding  three  equal  fourth  parts  of  the 
full  value  of  such  building  or  property,  and  pay  the 
premiums  for  such  insurance  out  of  the  income  thereof 
or  out  of  the  income  of  any  other  property  subject  to  the 
same  trusts,  without  obtaining  the  consent  of  any  person 
who  may  be  entitled  wholly  or  partly  to  such  income. 

(2.)  This  section  does  not  apply  to  any  building  or 
property  which  a  trustee  is  bound  forthwith  to  convey 
absolutely  to  any  beneficiary  upon  being  requested  to 
do  so. 

(3.)  This  section  applies  to  trusts  created  either  before 
or  after  the  commencement  of  this  Act,  but  nothing  in 
this  section  shall  authorize  any  trustee  to  do  anything 
which  he  is  in  express  terms  forbidden  to  do,  or  to  omit 
to  do  anything  which  he  is  in  express  terms  directed  to 
do,  by  the  instrument  creating  the  trust. 

This  s.  replaces  T.  A.,  1888,  s.  7,  with  the  addition,  for  its  special 
purposes,  of  the  general  enactment  in  s.  12  of  that  Act. 

As  to  the  law  apart  from  the  Act,  see  Be  Fowler,  16  Ch.  D.  723 ; 
Fry  v.  Fry,  27  Beav.  147 ;  Lewin  on  Trusts,  8th  ed.,  580.  And  as 
to  a  trustee's  right  to  indemnity  out  of  the  trust  property  for  money 
expended  in  its  preservation,  see  Be  Leslie,  23  Ch.  D.  552;  Falcke  v. 
Scottish  Imperial  Insuratice  Co.,  34  ib.  234  ;  Be  Earl  of  WiuchUsea, 
39  ib.  168. 

The  s.  was  not  meant  to  alter  the  incidence  of  the  payments  as 
between  tenant  for  life  and  remainderman :  He  Baring,  1803, 1  Ch. 
61,  for  the  principles  as  to  which,  see  that  case,  and  Be  Courtier,  34 
Ch.  D.  136;  Debney  v.  Eckett,  39  Sol.  J.,  44. 
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19. — (1.)  A  trustee  of  any  leaseholds  for  lives  or  years        s.  19. 
which  are  renewable  from  time  to  time,  either  under  any       various 
covenant  or  contract,  or  by  custom  or  usual  practice,  may,    Powers  and 
if  he  thinks  fit,  and  shall,  if  thereto  required  by  any      Trustees. 
person  having  any  beneficial  interest,  present  or  future,  Powe7T 
or  contingent,  in  the  leaseholds,  use  his  best  endeavours  trustees  of 
to  obtein  from  time  to  time  a  renewed  lease  of  the  same  SSSk^ 
hereditaments  on  the  accustomed  and  reasonable  terms,  re?ew  and 
and  for  that  purpose  may  from  time  to  time  make  or  for  the 
concur  in  making  a  surrender  of  the  lease  for  the  time  p^p08*- 
being  subsisting,  and  do  all    such  other   acts  as  are 
requisite:   Provided  that,  where  by  the  terms  of  the 
settlement  or  will  the  person  in  possession  for  his  life  or 
other  limited  interest  is  entitled  to  enjoy  the  same  without 
any  obligation  to  renew  or  to  contribute  to  the  expense 
of  renewal,  this  section  shall  not  apply  unless  the  consent 
in  writing  of  that  person  is  obtained  to  the  renewal  on 
the  part  of  the  trustee. 

(2.)  If  money  is  required  to  pay  for  the  renewal,  the 
trustee  effecting  the  renewal  m&y  pay  the  same  out  of 
any  money  then  in  his  hands  in  trust  for  the  persons 
beneficially  interested  in  the  lands  to  be  comprised  in 
the  renewed  lease,  and  if  he  has  not  in  his  hands  sufficient 
money  for  th$  purpose,  he  may  raise  the  money  required 
by  mortgage  of  the  hereditaments  to  be  comprised  in  the 
renewed  lease,  or  of  any  other  hereditaments  for  the  time 
being  subject  to  the  uses  or  trusts  to  which  those  here- 
ditaments are  subject,  and  no  person  advancing  money 
upon  a  mortgage  purporting  to  be  under  this  power  shall 
be  bound  to  see  that  the  money  is  wanted,  or  that  no 
more  is  raised  than  is  wanted  for  the  purpose. 

(3.)  This  section  applies  to  trusts  created  either  before 
or  after  the  commencement  of  this  Act,  but  nothing  in 
this  section  shall  authorize  any  trustee  to  do  anything 
which  he  is  in  express  terms  forbidden  to  do,  or  to  omit 
to  do  anything  which  he  is  in  express  terms  directed  to 
do,  by  the  instrument  creating  the  trust. 

This  s.  replaces  T.  A.  1888,  88.  10, 11,  with  the  addition,  for  its 
special  purposes,  of  s.  12  of  that  Act.    The  s.  is  not  intended  to  alter 
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SS.  19,  20,  21.  liabilities  as  between  tenant  for  life  and  remainderman:  Be  Baring, 
1893, 1  Ch.  61.  The  costs  of  carrying  out  the  powers  of  the  s.  are 
distributable  between  those  persons  in  proportion  to  their  enjoyment 
of  the  estate :  see  that  case. 


Various 

Powers  and 

Duties  of 

Trustees. 


Power  of 
trustee  to 
give  receipts. 


20. — (1.)  The  receipt  in  writing  of  any  trustee  for  any 
money,  securities,  or  other  personal  property  or  effects 
payable,  transferable,  or  deliverable  to  him  under  any 
trust  or  power  shall  be  a  sufficient  discharge  for  the 
same,  and  shall  effectually  exonerate  the  person  paying, 
transferring,  or  delivering  the  same  from  seeing  to  the 
application  or  being  answerable  for  any  loss  or  mis- 
application thereof. 

(2.)  This  section  applies  to  trusts  created  either  before 
or  after  the  commencement  of  this  Act. 


Receipt  clause 
extended. 


Application  of 
this  s. 


Effect  of 
statutory 
receipt  clause. 


Not  retro- 
spective as  to 
receipts. 


Power  for 
executors  and 
trustees  to 
compound,  &c. 


This  s.  replaces  C.  A.,  s.  36.  It  and  that  s.  are  more  comprehensive 
than  s.  29  of  Lord  Cranworth's  Act,  which  was  confined  to  money 
payable  under  trusts  or  powers  created  after  the  passing  of  that  Act 
(8.  34).  The  power  to  give  receipts  conferred  by  22  &  23  Vict.  c.  35, 
s.  23,  had  a  similar  limited  operation :  see  Lewin  on  Trusts,  8th  ed., 
p.  452. 

Where  trustees  for  sale,  having  no  express  power  to  give  receipts, 
had  sold  to  a  railway  company,  the  power  given  by  this  Act  was  held 
to  apply,  and  the  purchase-money,  which  had  been  paid  into  Court, 
was  ordered  to  be  paid  to  them  without  serving  the  cestuis  que  trust 
(Thomas's  Settlement,  W.  N.,  1882,  7) ;  but  the  Court  may  refuse:  Be 
Smith,  40  Ch.  D.  386. 

All  trustees  having  now  a  complete  statutory  power  to  give  a 
discharge  for  the  funds  of  which  they  are  trustees,  it  not  only  is  not 
necessary  to  inquire  as  to  a  receipt  clause,  but  it  is  also  not  material 
to  inquire  whether  the  funds  have  become  vested  absolutely  in  any 
beneficial  owner,  which  would  put  an  end  to  the  operation  of  the 
receipt  clause  operating  by  contract  only.  In  every  case  payment  or 
transfer  to  duly  appointed  trustees  operates  as  a  good  discharge  what- 
ever may  be  the  position  of  the  beneficial  ownership.  Though  this 
s.  is  expressly  made  retrospective  so  as  to  include  trusts  created  before 
1894,  yet  it  only  applies  to  receipts  under  such  trusts  after  1893. 
C.  A.,  s.  36,  covers  receipts  given  between  1881  and  1894 :  see  the 
Interpretation  Act,  1889,  s.  38  (2)  (6). 

21, — (1.)  An  executor  or  administrator  may  pay  or 
allow  any  debt  or  claim  on  any  evidence  that  he  thinks 
sufficient. 

(2.)  An  executor  or  administrator,  or  two  or  more 
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SS.  21,  22. 


Various 

Powers  and 

Duties  of 

Trustees. 


trustees,  acting  together,  or  a  sole  acting  trustee  where 
by  the  instrument,  if  any,  creating  the  trust  a  sole 
trustee  is  authorized  to  execute  the  trusts  and  powers 
thereof,  may,  if  and  as  he  or  they  may  think  fit,  accept 

any  composition  or  any  security,  real  or  personal,  for  any         

debt  or  for  any  property,  real  or  personal,  claimed,  and 
may  allow  any  time  for  payment  for  any  debt,  and  may 
compromise,  compound,  abandon,  submit  to  arbitration, 
or  otherwise  settle  any  debt,  account,  claim,  or  thing 
whether  relating  to  the  testator's  or  intestate's  estate  or 
to  the  trust,  and  for  any  of  those  purposes  may  enter 
into,  give,  execute,  and  do  such  agreements,  instruments 
of  composition  or  arrangement,  releases,  and  other  things 
as  to  him  or  them  seem  expedient,  without  being 
responsible  for  any  loss  occasioned  by  any  act  or  thing 
so  done  by  him  or  them  in  good  faith. 

(3.)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  instrument, 
if  any,  creating  the  trust,  and  shall  have  effect  subject 
to  the  terms  of  that  instrument,  and  to  the  provisions 
therein  contained. 

(4.)  This  section  applies  to  executorships,  administra- 
torships  and  trusts  constituted  or  created  either  before 
or  after  the  commencement  of  this  Act. 

This  s.  replaces  C.  A.,  s.  37,  but  extends  to  an  administrator,  who 
was  not  within  that  s. :  Re  Clay  &  Tetley,  16  Ch.  D.  3. 

It  is  conceived  that  where  there  are  two  or  more  trustees  they  must 
all  act  together  under  this  8.,  except  in  trusts  of  a  public  character,  or 
where  there  is  a  special  authority  for  the  majority  to  bind  the 
minority :  see  Lewin  on  Trusts,  8th  ed.,  pp.  259,  591 ;  Luke  v.  South 
Kensington  Hotel  Co.,  11  Ch.  D.  121, 125-6. 

And  see,  on  the  powers  of  compromise,  &c.  given  by  the  s.,  West  of 
England  Bank  v.  Murch,  23  Ch.  D.  138;  Sheffield  &c.  Building 
Society  v.  Aizleivood,  44  ib.  412,  pp.  461-8 ;  Sneath  v.  Valley  Gold, 
Limited,  1893, 1  Ch.  477 ;  Mercantile  Investment  Co.  v.  International 
Co.  of  Mexico,  ib.,  p.  484,  n. ;  The  same  v.  River  Plate  Trust  &c.  Co., 
1894, 1  Ch.  578;  Re  Lands  Allotments  Co.,  ib.  616,  630,  637. 

22, — (1.)  Where  a  power  or    trust   is  given  to  or  Powers  of  two 
vested  in  two  or  more  trustees  jointly,  then,  unless  the  trwteet. 
contrary  is  expressed  in  the  instrument,  if  any,  creating 
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ss.  22,  23, 24.  the  power  or  trust,  the  same  may  be  exercised  or  per- 
vakious      formed  by  the  survivor  or  survivors  of  them  for  the  time 
Powebs  and   being. 

Duties  op 

Trustees.  (2.)  This  section  applies  only  to  trusts  constituted 
after  or  created  by  instruments  coming  into  operation 
after  the  thirty-first  day  of  December  one  thousand  eight 
hundred  and  eighty-one. 

O&t'ThiB  s.  replaces  C.  A.,  8.  38 ;  and  compare  the  Act  21  Hen.  8,  c.  4. 
As  to  survivor       This  8.  removes  any  difficulty  as  to  whether  one  surviving  executor 
of  executors       can  flejj  un(fer  a  devise  to  executors  to  sell  (see  Sug.  Powers,  126  et 

8eq.,  8th  ed.) ;  but  it  does  not  affect  the  rule  that  a  power  to  two  or 

more  by  name,  who  are  not  executors,  being  a  personal  power,  will 

not  survive :  Sug.  Powers,  128,  8th  ed. 
Executor  As  to  an  executor  who  renounces  probate,  see  20  &  21  Vict.  c.  77, 

renouncing.        8.  79,  and  Crawford  v.  Forshaw,  43  Cb.  D.  643 ;  and,  on  appeal,  1891, 

2  Ch.  261. 

Exoneration  of       23.  A  trustee  acting  or  paying  money  in  good  faith 

nsptoTo?        under  or  in  pursuance  of  any  power  of  attorney  shall  not 

certain  powers  be  liable  for  any  such  act  or  payment  by  reason  of  the 

r  ey*      fact  that  at  the  time  of  the  payment  or  act  the  person 

who  gave  the  power  of  attorney  was  dead  or  had  done 

some  act  to  avoid  the  power,  if  this  fact  was  not  known 

to  the  trustee  at  the  time  of  his  so  acting  or  paying. 

Provided  that  nothing  in  this  section  shall  affect 
the  right  of  any  person  entitled  to  the  money  against 
the  person  to  whom  the  payment  is  made,  and  that  the 
person  so  entitled  shall  have  the  same  remedy  against 
the  person  to  whom  the  payment  is  made  as  he  would 
have  had  against  the  trustee. 

This  s.  replaces  s.  26  of  Lord  St.  Leonard's  Act  (22  &  23  Vict  c. 
35) :  compare  G.  A.,  s.  47 ;  and  see  Lewin  on  Trusts,  8th  ed.,  pp. 
353-4. 

implied  24.  A  trustee  shall,  without  prejudice  to  the  pro- 

trustees/0      visions  of  the  instrument,  if  any,  creating  the  trust,  be 

chargeable  only  for  money  and  securities  actually 
received  by  him  notwithstanding  his  signing  any  receipt 
for  the  sake  of  conformity,  and  shall  be  answerable  and 
accountable  only  for  his  own  acts,  receipts,  neglects,  or 
defaults,  and  not  for  those  of  any  other  trustee,  nor  for 
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any  banker,  broker,  or  other  person  with  whom  any  trust     &*>•  '-4, 25- 
moneys,  or  securities  may   be  deposited,  nor  for  the      various 
insufficiency  or  deficiency  of  any  securities,  nor  for  any    p£w™  ApD 
other  loss,  unless  the   same  happens  through  his  own      Trustees. 
wilful  default;   and  may  reimburse  himself,  or  pay  or 
discharge  out  of  the  trust  premises,  all  expenses  incurred 
in  or  about  the  execution  of  his  trusts  or  powers. 

This  s.  replaces  s.  31  of  Lord  St  Leonard's  Act  (22  &  23  Vict., 
c.  35):  see  Lewin  on  Trusts,  8th  ed.,  p.  274;  Speight  v.  Gaunt, 
9  App.  Ca.  1 ;  Be  Brier,  26  Ch.  D.  238 ;  and  Lord  Selborne's  remarks, 
at  p.  243,  as  to  the  effect  of  the  enactment. 

Part  III. — Powers  op  the  Court.  powemok 

the  Court. 

Appointment  of  New  Trustees  and  Vesting  Orders.  

25. — (1.)  The  High  Court  may,  whenever  it  is  expedient  Power  of  the 
to  appoint  a  new  trustee  or  new  trustees,  and  it  is  found  appohit0new 
inexpedient,  difficult,  or  impracticable  so  to  do  without  trustees. 
the  assistance  of  the  Court,  make  an  order  for  the  appoint- 
ment of  a  new  trustee  or  new  trustees  either  in  substitu- 
tion for  or  in  addition  to  any  existing  trustee  or  trustees, 
or  although  there  is  no  existing  trustee.    In  particular 
and  without  prejudice  to  the  generality  of  the  foregoing 
provision,  the  Court  may  make  an  order  for  the  appoint- 
ment of  a  new  trustee  in  substitution  for  a  trustee  who  is 
convicted  of  felony,  or  is  a  bankrupt. 

This  subs,  replaces  T.  A.,  1850,  s.  32 ;  T.  A.,  1852,  as.  8,  9 ;  s.  332 
of  the  Irish  Bankrupt  and  Insolvent  Act,  1857 ;  and  s.  147  of  the 
Bankruptcy  Act,  1883  (English). 

See  Be  Smirthwaite's  Trusts,  11  Eq.  251 ;  Be  Dixon's  Trusts,  12   No  existing 
ib.  214;  Be  QUlett's  Trusts,  25  W.  R.  23;  Be  Moore,  21  Ch.  D.  231.     trustee. 
juz£v  See^  as  to  the  principle  on  which  the  discretionary  power  of  the   Bankrupt 
Court  to  remove  a  bankrupt  trustee  will  be  exercised,  Be  Adams'   trustee. 
Trust,  12  Ch.  D.  634 ;  Be  Barker's  Trust,  1  ib.  43. 

As  to  the  practice  of  the  Court  in  keeping  up  the  full  original   Diminution  in 
number  of  the  trustees,  see  Be  Gardiner's  Trusts,  33  Ch.  D.  590;  Be  number. 
Fowler's  Trusts,  W.  N.,  1886, 183 ;  Be  Price,  W.  N.,  1894, 169 ;  Oddy 
v.  Hardcastle,  39  Sol.  J.,  134 ;  and  compare  Be  Leon,  1892,  1  Ch. 
348. 

(2.)  An  order  under  this  section,  and  any  consequential 
vesting  order  or  conveyance,  shall  not  operate  further  or 
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SS.  25,  26. 

Powers  of 
the  Coubt. 


Vesting  orders 
as  to  land. 


Mortgagor  a 
trustee. 


Estates  tail. 


otherwise  as  a  discharge  to  any  former  or  continuing 
trustee  than  an  appointment  of  new  trustees  under  any 
power  for  that  purpose  contained  in  any  instrument  would 
have  operated. 

This  subs,  replaces  T.  A.,  1850,  s.  36. 

(3.)  Nothing  in  this  section  shall  give  power  to  appoint 
an  executor  or  administrator. 

See,  as  to  appointment  of  a  trustee  in  place  of  one  who  was  executor, 
Be  Moore,  21  Ch.  D.  231 ;  lie  Willey,  W.  N.,  1890, 1 ;  Eaton  v.  Daines, 
W.  N.,  1894,  32. 

26.     In  any  of  the  following  cases,  namely  : — 
(i.)  Where  the  High  Court  appoints  or  has  appointed 
a  new  trustee :  and 

See  T.  A.,  1850,  s.  34;  T.  A.,  1852,  s.  8;  Bankruptcy  Act,  1883, 
s.  147. 

(ii.)  Where  a  trustee  entitled  to  or  possessed  of  any 
land,  or  entitled  to  a  contingent  right  therein, 
either  solely  or  jointly  with  any  other  person, — 

(a)  Is  an  infant,  or 

(b)  Is  out  of  the  jurisdiction  of  the  High 

Court,  or 

(c)  Cannot  be  found ;  and 

See  T.  A.,  1850,  ss.  7-12. 

A  mortgagor  of  copyholtls,  who  has  covenanted  to  surrender,  or  of 
freeholds  by  deposit  of  deeds  and  memorandum  of  charge,  is  a  trustee 
within  this  subs. ;  see  lie  Crowe's  Mortgage^  13  Eq.  26 ;  Re  D.  Jones 
&  Go's  Mortgage  Trusts,  W.  N.,  1888,  217 ;  Seton,  5th  ed.,  p.  1030. 

As  to  estates  tail,  see  note  on  s.  32,  infra, 

(iii.)  Where  it  is  uncertain  who  was  the  survivor  of 
two  or  more  trustees  jointly  entitled  to  or 
possessed  of  any  land ;  and 

See  T.  A.,  1850,  s.  13. 

(iv.)  Where,  as  to  the  last  trustee  known  to  have  been 
entitled  to  or  possessed  of  any  land,  it  is 
uncertain  whether  he  is  living  or  dead  ;  and 

See  T.  A.,  1850,  s.  14. 
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(v.)  Where  there  is  no  heir  or  personal  representative        s.  ->g. 
to  a  trustee  who  was  entitled  to  or  possessed  of     PowERS  0F 
land  and  has  died  intestate  as  to  that  land,  or    THE  court. 
where  it  is  uncertain  who  is  the  heir  or  personal 
representative  or  devisee  of  a  trustee  who  was 
entitled  to  or  possessed  of  land  and  is  dead; 
and 

See  T.  A.,  1850,  s.  15 ;  C.  A.,  s.  30 ;  Be  Pilling's  Trusts,  26  Ch.  D. 
432 ;  Seton,  5th  ed.,  1030 ;  Be  Williams'  Trusts,  36  #.  231 ;  and  for 
meaning  of  "  devisee,"  see  s.  50,  infra. 

(vi.)  Where  a  trustee  jointly  or  solely  entitled  to  or 
possessed  of  any  land,  or  entitled  to  a  contin- 
gent right  therein,  has  been  required,  by  or  on 
behalf  of  a  person  entitled  to  require  a  convey- 
ance of  the  land  or  a  release  of  the  right,  to 
convey  the  land  or  to  release  the  right,  and 
has  wilfully  refused  or  neglected  to  convey  the 
land  or  release  the  right  for  twenty-eight  days 
after  the  date  of  the  requirement ; 

See  T.  A.,  1852,  s.  2  ;  and  as  to  the  extent  of  operation  of  that  s.,  and 
what  is  wilful  refusal  and  neglect,  see  Be  Mills9  Trusts,  37  Ch.  D. 
312  ;  40  ib.  14. 

A  petition  for  an  order  under  this  subs,  should  not  be  presented 
before  the  twenty-eight  days  have  run  out :  see  Be  Knox's  Trusts, 
1895,  Ch.  538. 

A  mortgagor  may  be  within  this  subs. :  Be  Crowe's  Mortgage,  13   Mortgagor. 
Eq.  26. 

the  High  Court  may  make  an  order  (in  this  Act  called 
a  vesting  order)  vesting  the  land  in  any  such  person  in 
any  such  manner  and  for  any  such  estate  as  the  Court 
may  direct,  or  releasing  or  disposing  of  the  contingent 
right  to  such  person  as  the  Court  may  direct. 
Provided  that — 

(a)  Where  the  order  is  consequential  on  the  appoint- 
ment of  a  new  trustee  the  land  shall  be  vested 
for  such  estate  as  the  Court  may  direct  in  the 
persons  who  on  the  appointment  are  the  trustees ; 
and 

See  T.  A.,  1850,  s.  34 ;  T.  A.,  1852,  s.  8. 
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SS.  26,  27,  28. 


Powers  of 
the  Court. 


*«  With  some 
other  person." 


Orders  as  to 
contingent 
rights  of 
unborn 
persons. 


Estate*  tail. 


Vesting  order 
in  place  of 
conveyance  by 
infant 
mortgagee. 


Mortgagee  of 
copyholds. 


(b)  Where  the  order  relates  to  a  trustee  entitled 
jointly  with  another  person,  and  such  trustee  is 
out  of  the  jurisdiction  of  the  High  Court  or 
cannot  be  found,  the  land  or  right  shall  be 
vested  in  such  other  person,  either  alone  or  with 
some  other  person. 

See  T.  A.,  1850,  8.  10.  It  was  decided  on  that  s.  that  a  vesting 
order  thereunder  did  not  sever  the  joint  tenancy :  Smith  v.  Smithy  3 
Drew,  72;  Re  Marquis  of  Bute's  Will,  John.  15  {Be  Pearson,  5  Ch.  D. 
982,  was  a  case  on  T.  A.,  1850,  a.  3,  as  to  the  jurisdiction  in  Lunacy, 
and  seems  to  nave  been  decided  "  per  incuriam" :  see  Be  Vicat,  33  Ch. 
D.  103 ;  8.  3  is  worded  much  the  same  as  8.  10,  and  the  cases  on  s.  10 
are  not  mentioned  in  Re  Pearson) ;  and  it  is  submitted,  that  having 
regard  to  the  wording  of  this  s.,  and  of  s.  32,  infra,  no  such  question 
arises  under  this  Act. 

The  Court  will  not  insist  on  "  some  other  person  "  being  brought  in, 
though  the  result  be  a  diminution  in  the  number  of  trustees :  see  Re 
Price,  W.  N.,  1894, 169 ;  Oddy  v.  Hardcastle,  39  Sol.  J.,  134. 

27.  Where  any  land  is  subject  to  a  contingent  right 
in  an  unborn  person  or  class  of  unborn  persons  who,  on 
coming  into  existence  would,  in  respect  thereof,  become 
entitled  to  or  possessed  of  the  land  on  any  trust,  the 
High  Court  may  make  an  order  releasing  the  land  from 
the  contingent  right,  or  may  make  an  order  vesting  in 
any  person  the  estate  to  or  of  which  the  unborn  person 
or  class  of  unborn  persons  would,  on  coming  into 
existence,  be  entitled  or  possessed  in  the  land. 

See  T.  A.,  1850,  s.  16. 

As  to  estates  tail,  see  Seton,  5th  ed.,  pp.  1066-7. 

28.  Where  any  person  entitled  to  or  possessed  of  land, 
or  entitled  tp  a  contingent  right  in  land,  by  way  of 
security  for  money,  is  an  infant,  the  High  Court  may 
make  an  order  vesting  or  releasing  or  disposing  of  the 
land  or  right  in  like  manner  as  in  the  case  of  an  infant 
trustee. 

See  T.  A.,  1850,  ss.  7,  8. 

For  an  order  vesting  in  the  executors  of  a  mortgagee  of  copyholds 
the  estate  of  his  infant  customary  heir,  see  Re  Franklyris  Mortgages, 
W.  N.,  1888,  217  ;  Seton,  5th  ed.,  1030. 
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29.  Where  a  mortgagee  of  land  has  died   without         s.29. 
having  entered  into  the  possession  or  into  the  receipt  of     PowEBg  0F 
the  rents  and  profits  thereof,  and  the  money  due   in     THE  Court. 
respect  of  the  mortgage  has  been  paid  to  a  person  entitled  vesting  order 
to  receive  the  same,  or  that  last-mentioned  person  con-  in  place  of  , 

*  -t  conveyance  oy 

sents  to  any  order  for  the  reconveyance  of  the  land,  then  heir,  or  devisee 
the  High  Court  may  make  an  order  vesting  the  land  in  Lrsonai     '  °F 
such  person  or  persons  in  such  manner  and  for  such  estate  representative 
as  the  Court  may  direct  in  any  of  the  following  cases, 
namely, — 

(a)  Where  an  heir  or  personal  representative  or  devisee 

of  the  mortgagee  is  out  of  the  jurisdiction  of  the 
High  Court  or  cannot  be  found ;  and 

(b)  Where  an  heir  or  personal  representative  or  devisee 

of  the  mortgagee  on  demand  made  by  or  on 
behalf  of  a  person  entitled  to  require  a  convey- 
ance of  the  land  has  stated  in  writing  that  he 
will  not  convey  the  same  or  does  not  convey 
the  same  for  the  space  of  twenty-eight  days 
next  after  a  proper  deed  for  conveying  the  land 
has  been  tendered  to  him  by  or  on  behalf  of  the 
person  so  entitled ;  and 

(c)  Where  it  is  uncertain  which  of  several  devisees  of 

the  mortgagee  was  the  survivor ;  and 

(d)  Where  it  is  uncertain  as  to  the  survivor  of  several 

devisees  of  the  mortgagee  or  as  to  the  heir  or 
personal  representative  of  the  mortgagee  whether 
he  is  living  or  dead ;  and 

(e)  Where  there  is  no  heir  or  personal  representative 

to  a  mortgagee  who  has  died  intestate  as  to 
the  land,  or  where  the  mortgagee  has  died  and 
it  is  uncertain  who  is  his  heir  or  personal  repre- 
sentative or  devisee. 

This  a.  replaces  T.  A.,  1850,  s.  19. 

The  conditions  made  necessary  by  subs,  (b)  are  stricter  than  those   Mortgagee's 
required  by  s.  26  (vi.),  to  enable  a  vesting  order  to  be  made  on  a  re*usal» 
trustee's  refusal.    The  mortgagee's  refusal  must  have  been  in  writing 
or  a  proper  conveyance  must  have  been  tendered  him :  see  Rowley  v. 
Adams,  14  Beav.  130,  and  Seton,  5th  ed.,  pp.  1029,  1049.  Survivor  of 

Subs,  (c)  is  not  extended  to  the  case  of  uncertainty  as  to  which  was  devisees. 
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SS.  29,  30,  31. 


Powers  of 
the  Court. 


Vesting  order 
consequential 
on  judgment 
for  sale  or 
mortgage  of 
land. 


u  Bound  by 
judgment. 


»» 


Vesting  order 
consequential 
on  judgment 
ibr  specific 
performance, 
&c. 


the  survivor  of  several  personal  representatives ;  the  fact  is  immaterial. 
The  estate  passes  to  the  personal  representatives  for  the  time  being, 
except  in  the  case  of  copyholds :  see  C.  A.,  s.  30. 

Subs,  (c)  applies,  pending  litigation  in  the  Probate  Division  as  to 
a  will  appointing  executors  of  a  surviving  mortgagee :  see  Be  Cook's 
Trusts,  39  Sol.  J.  331 :  and  see,  for  form  of  order,  S.  C,  W.  N.  1895, 60. 

30.  Where  any  court  gives  a  judgment  or  makes  an 
order  directing  the  sale  or  mortgage  of  any  land,  every 
person  who  is  entitled  to  or  possessed  of  the  land,  or 
entitled  to  a  contingent  right  therein  as  heir,  or  wider 
the  will  of  a  deceased  person  for  payment  of  whose  debts  the 
judgment  was  given  or  order  made,  and  is  a  party  to  the 
action  or  proceeding  in  which  the  judgment  or  order  is 
given  or  made  or  is  otherwise  bound  by  the  judgment 
or  order,  shall  be  deemed  to  be  so  entitled  or  possessed, 
as  the  case  may  be,  as  a  trustee  within  the  meaning  of 
this  Act ;  and  the  High  Court  may,  if  it  thinks  expedient, 
make  an  order  vesting  the  land  or  any  part  thereof  for 
such  estate  as  that  Court  thinks  fit  in  the  purchaser  or 
mortgagee  or  in  any  other  person. 

The  words  in  italics  are  repealed  by  T.  A.,  1894,  s.  1.  But  for  the 
repeal  the  s.  might  be  held  to  be  limited  to  the  case  of  a  sale  or  mort- 
gage for  debts :  see  Weston  v.  Filer,  5  De  G-.  &  Sm.  608.  With  the 
repeal,  it  replaces  T.  A.,  1850,  s.  29,  as  extended  by  T.  A.,  1852,  s.  1, 
(see  Beckett  v.  Sutton,  19  Gh.  D.  646,  for  the  extent  of  the  later  s.), 
and  extends  the  powers  of  those  ss.  to  vesting  orders  on  mortgages, 
which,  though  made  under  them  in  practice,  were  not  in  terms 
authorized :  see  Seton,  5th  ed.,  pp.  1057-8,  1069. 

The  powers  of  this  s,  extend  to  sales  under  s.  5  of  the  Intestates 
Estates  Act,  1884 :  see  the  Interpretation  Act,  1889,  s.  38  (1). 

As  to  binding  persons  not  parties  to  proceedings,  see  May  v. 
Newton,  34  Ch.  D.  347. 

As  to  the  order  being  conclusive  in  favour  of  a  purchaser,  see  C.  A., 
s.  70. 

31.  Where  a  judgment  is  given  for  the  specific  per- 
formance of  a  contract  concerning  any  land,  or  for  the 
partition,  or  sale  in  lieu  of  partition,  or  exchange,  of  any 
land,  or  generally  where  any  judgment  is  given  for  the 
conveyance  of  any  land  either  in  cases  arising  out  of  the 
doctrine  of  the  election  or  otherwise,  the  High  Court 
may  declare  that  any  of  the  parties  to  the  action  are 
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trustees  of  the  land  or  any  part  thereof  within  the  mean-     ss.  si,  32. 

ing  of  this  Act,  or  may  declare   that  the  interests  of     p  

unborn  persons  who  might  claim  under  any  party  to  the  the  Court. 
action,  or  under  the  will  or  voluntary  settlement  of  any 
person  deceased  who  was  during  his  lifetime  a  party  to 
the  contract  or  transactions  concerning  which  the  judg- 
ment is  given,  are  the  interests  of  persons  who,  on  coming 
into  existence,  would  be  trustees  within  the  meaning  of 
this  Act,  and  thereupon  the  High  Court  may  make  a 
vesting  order  relating  to  the  rights  of  those  persons,  born 
and  unborn,  as  if  they  had  been  trustees. 

This  s.  replaces  T.  A.f  1850,  s.  30. 

For  the  form  of  order  where  an  infant  is  defendant  in  a  foreclosure   Infant  mort- 
action,  see  Mellor  v.  Porter,  25  Ch.  D.  158— a  case  which  goes  into   K*Sor  in  fo.re- 
the  question  when  an  infant  will  be  given  a  day  to  show  cause,  and    c  osure  ac  lon* 
when  not.    Many  of  the  forms  of  orders  (see  Seton,  5th  ed.,  pp.  1057 
and  onwards)  under  this  s.  are  in  terms  prospective, — and  see  Bowra 
v.  Wright,  4  De  G.  &  Sm.  265 ;  but  see,  as  to  this,  Mellor  v.  Porter, 
ubi  sup. ;  Be  Bolton,  W.  N.,  1888,  243 ;  Be  Shortridge,  1895, 1  Ch. 
278,  285. 

It  would  seem  that  there  must  be  an  order  for  conveyance  to  bring  . 
a  case  within  this  s. :  see    Weston  v.  Filer,  5  De  G.  &  Sm.  608 ; 
Mellor  v.  Porter,  ubi  sup. 

As  to  estates  tail,  see  Seton,  5th  ed.,  pp.  1066-7.  Estates  tail. 

The  heir  of  a  living  person  is  an  "unborn  person"  within  this  s. :   "Unborn 
Basnett  v.  Moxon,  20  Eq.  182.  persona." 

32.  A  vesting  order  under  any  of  the  foregoing  pro-  Effect  of 
visions  shall  in  the  case  of  a  vesting  order  consequential  ve8tin&  ordcr* 
on  the  appointment  of  a  new  trustee,  have  the  same 
effect  as  if  the  persons  who  before  the  appointment  were 
the  trustees  (if  any)  had  duly  executed  all  proper  con- 
veyances of  the  land  for  such  estate  as  the  High  Court 
directs,  or  if  there  is  no  such  person,  or  no  such  person 
of  full  capacity,  then  as  if  such  person  had  existed  and 
been  of  full  capacity  and  had  duly  executed  all  proper 
conveyances  of  the  land  for  such  estate  as  the  Court 
directs,  and  shall  in  every  other  case  have  the  same 
effect  as  if  the  trustee  or  other  person  or  description  or 
class  of  persons  to  whose  rights  or  supposed  rights  the 
said  provisions  respectively  relate  had  been  an  ascertained 
and  existing  person  of  fujl  capacity,  and  had  executed 
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ss.  32, 33,  34.  a  conveyance  or  release  to  the  effect  intended  by  the 
Po^of     order- 

THB  Court 

'         This  s.  combines  several  enactments  in  the  separate  ss.  of  the  T.  A., 

1850,  and  the  T.  A.,  1852,  enabling  vesting  orders  to  be  made.    It  must 

be  read  with  the  definition,  in  s.  60,  infra,  of  the  words  "  convey " 

and  "conveyance." 

Estates  tail.  As  to  estates  tail,  see  Seton,  5th  ed.,  pp.  1066-7. 

Severance  of  As  to  a  vesting  order  for  the  estate  of  one  joint  tenant  working 

joint  tenancy.     no  severance  of  the  joint  tenancy,  see  note  on  s.  26  (&),  above. 

Power  to  33,  In  all  cases  where  a  vesting  order  can  be  made 

to  wnvey6"011  under  any  of  the  foregoing  provisions,  the  High  Court 

may,  if  it  is  more  convenient,  appoint  a  person  to  convey 
the  land  or  release  the  contingent  right,  and  a  conveyance 
or  release  by  that  person  in  conformity  with  the  order 
shall  have  the  same  effect  as  an  order  under  the 
appropriate  provision. 

This  s.  replaces  T.  A.,  1850,  s.  20. 
Covenants  for         The  person  appointed  to  convey  will  give  the  statutory  covenant 
tifcle>  for  title  implied  by  C.  A.,  s.  7  (1)  (F),  but  can  give  no  covenant  for 

title  on  the  part  of  the  person   for  whom  he  conveys:  Cowper  v. 

Harmer,  W.  N.,  1887,  186 ;  compare  Be  Fox,  33  Ch.  D.  37. 

Effect  of  34, — (1.)  Where  an  order  vesting  copyhold  land  in 

aTto^pyhoid.  ^y  person  is  made  under  this  Act  with  the   consent 

of  the  lord  or  lady  of  the  manor,  the  land  shall  vest 
accordingly  without  surrender  or  admittance. 

(2.)  Where  an  order  is  made  under  this  Act  appointing 
any  person  to  convey  any  copyhold  land,  that  person 
shall  execute  and  do  all  assurances  and  things  for  com- 
pleting the  assurance  of  the  land ;  and  the  lord  and  lady 
of  the  manor  and  every  other  person  shall,  subject  to 
the  customs  of  the  manor  and  the  usual  payments,  be 
bound  to  make  admittance  to  the  land  and  to  do  all 
other  acts  for  completing  the  assurance  thereof,  as  if  the 
persons  in  whose  place  an  appointment  is  made  were 
free  from  disability  and  had  executed  and  done  those 
assurances  and  things. 

This  s.  replaces  T.  A.,  1850,  s.  28. 

See,  on  the  s.,  Seton,  5th  ed.,  pp.  1030-2, 1065,  and  Bristow  v.  Booth, 
L.  R.  5  C.  P.  80. 
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The  a.  does  not  apply  only  to  cases  where  the  persons  in  whose  SS.  84,  35. 

place  the  appointment  was  made  were  under  disability:  see  Beckett  

v.  Sutton,  19  Ch.  D.  646.  STcSjS. 


35, — (1.)  In  any  of  the  following  cases,  namely  : —         «  Free  from 
(i.)  Where  the  High  Court  appoints  or  has  appointed  disability." 
a  new  trustee;  and  IT^Z 

choses  in 
Compare  T.  A.,  1850,  s.  35 ;  T.  A.,  1852,  s.  6.  action. 

(ii.)  Where  a  trustee  entitled  alone  or  jointly  with 
another  person  to  stock  or  to  a  chose  in  action — 

For  the  meaning  of  "  stock,"  see  s.  50,  infra.  t«  3toc^ »» 

Choses  in  action  can  be  passed  by  a  vesting  declaration  under  s.  12,  u  cnoBe  in 
above.  action." 

(a)  Is  an  infant,  or 

Compare  T.  A.,  1850,  s.  3. 

As  to  the  powers  of  the  Court  where  the  infant  has  a  beneficial  infant  also 
interest  in  the  stock,  see  the  definition  of  "  trust "  and  "  trustee  "  in  beneficiary, 
s.  50,  infra,  and  Be  Harwood  (infants),  20  Ch.  D.  536 ;  Be  Findlay 
(an  Infant),  32  ib.  221,  641 ;  Be  Alice  Kemp,  W.  N.,  1888,  138 ;  Be 
Barnetfs  Estate,  W.  N.,  1889,  216. 

(b)  Is  out  of  the  jurisdiction  of  the  High  Court,  or 

(c)  Cannot  be  found ;  or 

For  cases  (&)  (c),  compare  T.  A.,  1850,  ss.  22,  25. 

(d)  Neglects  or  refuses  to  transfer  stock  or  receive 

the  dividends  or  income  thereof  or  to  sue  for 
or  recover  a  chose  in  action,  according  to  the 
direction  of  the  person  absolutely  entitled 
thereto  for  twenty -eight  days  next  after  a 
request  in  writing  has  been  made  to  him 
by  the  person  so  entitled,  or 

Compare  T.  A.,  1850,  ss.  23,  24,  25. 

New  trustees  are  persons  absolutely  entitled  within  this  subs. :  Be  Person  abso- 
Bussell,  1  Sim.  N.  S.,  404;  Be  Baxter's  Trusts,  2  Sm.  &  G.  App.  V. ;   lutely  entitled. 
Be  Ellis's  Settlement,  24  Beav.  426. 

A  petition  for  an  order  under  this  subs,  should  not  be  presented 
before  the  twenty-eight  days  have  run  out:  see  Be  Knox's  Trusts, 
1895, 1  Ch.  538. 

(e)  Neglects  or  refuses  to  transfer  stock  or  receive 

the  dividends  or  income  thereof,  or  to  sue  for 

Q  2 
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s.  35.  or  recover  a  chose  in  action  for  twenty-ei^ht 

Powers  op  ^ay8  nex*  a^fcer  an  0T&eT  °f  *^e  High  Court 

the  Court.  for  that  purpose  has  been  served  on  him  ;  or 

Compare  T.  A.,  1852,  as.  4,  5. 

(iii.)  Where  it  is  uncertain  whether  a  trustee  entitled 
alone  or  jointly  with  another  person  to  stock 
or  to  a  chose  in  action  is  alive  or  dead, 

Compare  T.  A.,  1850,  es.  22,  25. 

the  High  Court. may  make  an  order  vesting  the  right  to 
transfer  or  call  for  a  transfer  of  stock,  or  to  receive  the 
dividends  or  income  thereof,  or  to  sue  /or  or  recover  a 
chose  in  action,  in  any  such  person  as  the  Court  may 
appoint : 

Provided  that — 

(a)  Where  the  order  is  consequential  on  the  appoint- 
ment by  the  Court  of  a  new  trustee,  the  right 
shall  be  vested  in  the  persons  who,  on  the  appoint- 
ment are  the  trustees ;  and 

Compare  T.  A.,  1850,  s.  35. 

(J)  Where  the  person  whose  right  is  dealt  with  by  the 
order  was  entitled  jointly  with  another  person, 
the  right  shall  be  vested  in  that  last-mentioned 
person  either  alone  or  jointly  with  any  other 
person  whom  the  Court  may  appoint. 

Compare  T.  A.,  1850,  ss.  22,  24;  T.  A.,  1852,  s.  3;  and  see  Be 
Price,  W.  N.,  1894, 169 ;  and  note  on  s.  26  (6),  above. 

(2.)  In  all  cases  where  a  vesting  order  can  be  made 
under  this  section,  the  Court  may,  if  it  is  more  convenient, 
appoint  some  proper  person  to  make  or  join  in  making 
the  transfer. 

Compare  T.  A.,  1850,  s.  20. 

(3.)  The  person  in  whom  the  right  to  transfer  or  call 
for  the  transfer  of  any  stock  is  vested  by  an  order  of  the 
Court  under  this  Act,  may  transfer  the  stock  to  himself 
or  any  other  person,  according  to  the  order,  and  the 
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Banks  of  England  and  Ireland  and  all  other  companies     ss.  35, 86. 
shall  obey  every  order  under  this  section  according  to  its     p0^^  0p 

tenor.  the  Court. 

Compare  T.  A.f  1850,  ss.  26,  55 ;  T.  A.,  1852,  sb.  6, 12. 

As  to  a  foreign  company,  see  n.  to  s.  50,  tn/rd,  as  to  the  expression   "  All  otlier 
"  stock."  companies." 

(4.)  After  notice  in  writing  of  an  order  under  this 
section  it  shall  not  be  lawful  for  the  Bank  of  England 
or  of  Ireland  or  any  other  company  to  transfer  any  stock 
to  which  the  order  relates  or  to  pay  any  dividends  thereon 
except  in  accordance  with  the  order. 

Compare  T.  A.,  1850,  ss.  26,  55. 

(5.)  The  High  Court  may  make  declarations  and  give 
directions  concerning  the  manner  in  which  the  right  to 
any  stock  qr  chose  in  action  vested  under  the  provisions 
of  this  Act  is  to  be  exercised. 

Compare  T.  A.,  1850,  8.  3L ;  and  see  Be  New  Zealand  Trust  &c.  Co., 
1893,  1  Ch.  403 ;  Be  Gregson,  1893,  3  Ch.  233 ;  Be  JolliffSs  Trusts, 
W.  N.,  1893,  84 ;  Be  Price,  W.  N.,  1894,  169. 

(6.)  The  provisions  of  this  Act  as  to  vesting  orders 
shall  apply  to  shares  in  ships  registered  under  the  Acts 
relating  to  merchant  shipping  as  if  they  were  stock. 

Compare  Merchant  Shipping  Act  Amendment  Act,  1855,  s.  10, 
repealed  by  this  Act ;  and  see  Merchant  Shipping  Act,  1894,  s.  29. 

36, — (1.)  An  order  under  this  Act  for  the  appointment  Persons 

*  /      *  •  i       J      x      i  i.  entitled  to 

of  a  new  trustee  or  concerning  any  laud,  stock,  or  chose  appiy  for 
in  action  subject  to  a  trust,  may  be  made  on  the  appli-  order8- 
cation  of  any  person  beneficially  interested  in  the  land, 
stock,  or  chose  in  action,  whether  under  disability  or  not, 
or  on   the   application  of  any  person   duly  appointed 
trustee  thereof. 

(2.)  An  order  under  this  Act  concerning  any  land, 
stock,  or  chose  in  action  subject  to  a  mortgage  may  be 
made  on  the  application  of  any  person  beneficially 
interested  in  the  equity  of  redemption,  whether  under 
disability  or  not,  or  of  any  person  interested  in  the  money 
secured  by  the  mortgage. 
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SS.  36,  37,  38, 
39. 

P0WER8  OF 

the  Court. 

"  Interested." 

Mode  of 
application. 
Powers  of  new 
trustee  ap- 
pointed by 
Court. 


Power  to 
charge  costs 
on  trust 
estate. 


Trustees  of 
charities. 


Compare  T.  A.,  1850,  &  37. 

A  contingent  interest  is  enough :  Be  SkepparcTs  Trusts,  4  D.  F.  & 
J.  423.  For  the  distinction  between  contingent  interests  which  the 
law  will  recognize  and  those  which  it  will  not,  see  Davis  v.  Angel, 
ib.  524 ;  Clowes  v.  Billiard,  4  Ch.  D.  413 ;  Be  Parsons,  45  ib.  51. 

For  mode  of  application  under  this  Act,  see  R.  S.  C,  1883,  0.  54, 
B ;  0.  55,  r.  13  A. 

37.  Every  trustee  appointed  by  a  court  of  competent 
jurisdiction  shall,  as  well  before  as  after  the  trust  property 
becomes  by  law,  or  by  assurance,  or  otherwise,  Tested 
in  him,  have  the  same  powers,  authorities,  and  discretions, 
and  may  in  all  respects  act  as  if  he  had  been  originally 
appointed  a  trustee  by  the  instrument,  if  any,  creating 
the  trust. 

Compare  T.  A.,  1850,  s.  33,  and  C.  A.,  s.  33,  and  s.  129  of  the 
Lunacy  Act,  1890. 

This  s.  replaces  C.  A.,  s.  33,  which  in  turn  replaced  s.  27  of  Lord 
Cranworth's  Act,  and  applied  to  all  instruments  past  and  future.  A 
new  trustee  appointed  by  the  Court  under  its  ordinary  jurisdiction  in 
equity  could  not  before  that  Act  exercise  a  legal  power,  as,  for  instance, 
a  power  of  sale  in  a  settlement  operating  by  revocation  and  appoint- 
ment of  uses  (see  Newman  v.  Warner,  1  Sim.  N.  S.  457,  461),  and  an 
appointment  made  on  petition  under  T.  A.,  1850,  s.  33,  was  no  mora 
effectual.  As  to  trustees  appointed  by  the  Court  of  Chancery,  see 
Morg.  Ch.  Acts,  79,  6th  ed. 

38.  The  High  Court  may  order  the  costs  and  expenses 
of  and  incident  to  any  application  for  an  order  appoint- 
ing a  new  trustee,  or  for  a  vesting  order,  or  of  and  incident 
to  any  such  order,  or  any  conveyance  or  transfer  in 
pursuance  thereof,  to  be  paid  or  raised  out  of  the  land  or 
personal  estate  in  respect  whereof  the  same  is  made,  or 
out  of  the  income  thereof,  or  to  be  borne  and  paid  in  such 
manner  and  by  such  persons  as  the  Court  may  seem  just. 

This  s.  replaces  T.  A.,  1850,  s.  51.  Compare  C.  A.,  s.  69  (7),  and 
S.  L.  A.,  ss.  46  (6),  47. 

The  words  *'  by  such  persons n  are  new :  see  Be  Sarah  Knighfs 
Will,  26  Ch.  D.  82,  91,  92 ;  see  also  Judicature  Act,  1890,  s.  5 ;  Be 
Fisher,  1894, 1  Ch.  53,  450 ;  Be  Knox's  Trusts,  1895, 1  Ch.  538. 

39.  The  powers  conferred  by  this  Act  as  to  vesting 
orders  may  be  exercised  for  vesting  any  land,  stock,  or 
chose  in  action  in  any  trustee  of  a  charity  or  society  over 
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which  the  High   Court  would  have  jurisdiction  upon  ss.  39, 40, 41. 
action  duly  instituted,  whether  the  appointment  of  the     powers  op 

trustee  was  made  by  instrument  under  a  power  or  by  the  theCourt. 
High  Court  under  its  general  or  statutory  jurisdiction. 

This  s.  replaces  T.  A.,  1850,  s.  45.  See  also,  in  relation  to  certain 
societies  for  religious  purposes,  the  Trustee  Appointment  Acts,  1850 
to  1890  (the  last  of  which— 52  &  53  Vict.  c.  19— is  cited  in  the  note 
to  s.  10  (1),  supra)  ;  and  the  Interpretation  Act,  1889,  s.  38  (1). 

40.  Where  a  vesting  order  is  made  as  to  any  land  Orders  made 
under  this  Act  or  under  the  Lunacy  Act,  1890,  or  under  Xga^to 
any  Act  relating  to  lunacy  in  Ireland,  founded  on  an  be  conclusive 
allegation  of  the  personal  incapacity   of  a  trustee  or  53*  54  Vict, 
mortgagee,  or  on  an  allegation  that  a  trustee  or  the  heir  c- 5- 

or  personal  representative  or  devisee  of  a  mortgagee  is 
out  of  the  jurisdiction  of  the  High  Court  or  cannot  be 
found,  or  that  it  is  uncertain  which  of  several  trustees  or 
which  of  several  devisees  of  a  mortgagee  was  the  survivor, 
or  whether  the  last  trustee  or  the  heir  or  personal  repre- 
sentative or  last  surviving  devisee  of  a  mortgagee  is 
living  or  dead,  or  on  an  allegation  that  any  trustee  or 
mortgagee  has  died  intestate  without  an  heir  or  has  died 
and  it  is  not  known  who  is  the  heir  or  personal  repre- 
sentative or  devisee,  the  fact  that  the  order  has  been 
so  made  shall  be  conclusive  evidence  of  the  matter  so 
alleged  in  any  court  upon  any  question  as  to  the  validity 
of  the  order ;  but  this  section  shall  not  prevent  the  High 
Court  from  directing  a  reconveyance  or  the  payment  of 
costs  occasioned  by  any  such  order  if  improperly  obtained. 

This  s.  replaces  T.  A.,  1850,  s.  44,  and  s.  140  of  the  Lunacy  Act, 
1890. 

This  s.  does  not  include  an  allegation  that  a  trustee  or  mortgagee   "  Without  an 
has  died  intestate  and  without  a  personal  representative,  which  fact,        **  '  -7h^  * 
under  s.  26  (v)  and  8.  29  (c),  is  a  ground  for  a  vesting  order.    It  was   a  per80nai 
probably  considered  that  as  the  fact  could  be  ascertained  by  search  in   repreaen- 
the  Probate  Court,  no  other  evidence  should  be  allowed.  tative  w? 

See,  however,  C.  A.,  s.  70,  under  which,  as  against  a  purchaser,  the 

order  cannot  be  invalidated  on  the  ground  of  want  of  jurisdiction. 

Application  of 

41.  The  powers  of  the  High   Court  in  England  to  ™^|  jjj£«Jf 
make  vesting  orders  under  this  Act  shall  extend  to  all  England. 
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SS.  41,  42. 

Powers  of 
the  Coubt. 

High  Court  in 
Ireland. 


Payment  into 
Court  by 
trustees. 


Payment  into 
the  P.O. 
Sarings'Baok. 


land  and  personal  estate  in  Her  Majesty's  dominions, 
except  Scotland. 

By  T.  A.,  1894,  s.  2,  these  powers  are  extended  to  the  High  Court 
in  Ireland. 

Payment  into  Court  by  Trustees. 

42. — (1.)  Trustees,  or  the  majority  of  trustees,  having 
in  their  hands  or  under  their  control  money  or  securities 
belonging  to  a  trust,  may  pay  the  same  into  the  High 
Court ;  and  the  same  shall,  subject  to  rules  of  Court,  be 
dealt  with  according  to  the  orders  of  the  High  Court. 

(2.)  The  receipt  or  certificate  of  the  proper  officer  shall 
be  a  sufficient  discharge  to  trustees  for  the  money  or 
securities  so  paid  into  Court. 

(3.)  Where  any  moneys  or  securities  are  vested  in  any 
persons  as  trustees,  and  the  majority  are  desirous  of 
paying  the  same  into  Court,  but  the  concurrence  of  the 
other  or  others  cannot  be  obtained,  the  High  Court  may 
order  the  payment  into  Court  to  be  made  by  the  majority 
without  the  concurrence  of  the  other  or  others ;  and 
where  any  such  moneys  or  securities  are  deposited  with 
any  banker,  broker,  or  other  depositary,  the  Court  may 
order  payment  or  delivery  of  the  moneys  or  securities  to 
the  majority  of  the  trustees  for  the  purpose  of  payment 
into  Court,  and  every  transfer  payment  and  delivery 
made  in  pursuance  of  any  such  order  shall  be  valid  and 
take  effect  as  if  the  same  had  been  made  on  the  authority 
or  by  the  act  of  all  the  persons  entitled  to  the  moneys 
and  securities  so  transferred,  paid,  or  delivered. 

This  s.  replaces  s.  32  of  the  Legacy  Duty  Act  (36  Geo.  3,  o.  52) ; 
the  Trustee  Belief  Act,  1847 ;  its  Amendment  Act  of  1849,  and  the 
Trustee  Belief  Act  (for  Ireland),  1848 — all  which  enactments  are 
repealed  by  this  Act. 

See  B.  S.  C.  (Trustee  Act),  1893,  rr.  4,  5  (R.  S.  C,  1883,  0.  54  B., 
r.  4 ;  0.  55,  r.  13  A.) ;  Supreme  Court  Funds  Bules,  1894,  r.  41 ;  and 
the  Direction  of  the  Judges  of  the  Chancery  Division,  given  in  the 
Appendix  to  the  Weekly  Notes,  1894 — "  Orders  and  Bules,"  p.  1. 

Under  50  &  51  Vict  c.  43,  s.  70,  the  County  Courts  Act,  1888, 
trust  funds  not  exceeding  in  value  £500  may  be  paid  into  the  Post- 
office  Savings  Bank  in  the  name  of  the  County  Court  Registrar,  to 
attend  the  orders  of  that  Court. 
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SS.  48,  44. 

Miscellaneous.  _   

Powers  of 

43.  Where  in  any  action  the  High  Court  is  satisfied    THE  CopBT- 
that  diligent  search  has  been  made  for  any  person  who,  Power  to  give 
in  the  character  of  trustee,  is  made  a  defendant  in  any  i^Soe^? 
action,  to  serve  him  with  a  process  of  the  Court,  and  that  trustee. 
he  cannot  be  found,  the  Court  may  hear  and  determine 
the  action  and  give  judgment  therein  against  that  person 
in  his  character  of  a  trustee,  as  if  he  had  been  duly 
served,  or  had  entered  an  appearance  in  the  action,  and 
had  also  appeared  by  his  counsel  and  solicitor  at  the 
hearing,  but  without  prejudice  to  any  interest  he  may 
have  in  the  matters  in  question  in  the  action  in  any 
other  character. 

Compare  T.  A.,  1850,  s.  49 ;  and  see  Annual  Practice,  1894,  note  to 
R.  S.  C,  1883,  0. 16,  r.  8. 

A  petition  or  summons  for  appointment  of  new  trustees  in  place  of 
trustees  absconding  or  not  to  be  found  need  not  be  served  on  the  latter : 
see  Be  Nicholson's  Trusts,  W.  N.,  1884,  76 ;  Hyde  v.  Benbow,  ib.  117. 

44. — (1.)  Where    a    trustee  is   for    the  time  being  Power  to 
authorized  to  dispose  of  land  by  way  of  sale,  exchange,  0f  land  or 
partition,  or  enfranchisement,  the  High  Court  may  sane-  mine™i* 
tion  his  so  disposing  of  the  land  with  an  exception  or 
reservation  of  any  minerals,  and  with  or  without  rights 
and  powers  of  or  incidental  to  the  working,  getting,  or 
carrying  away  of  the  minerals,  or  so  disposing  of  the 
minerals,  with  or  without  the  said  rights  or  powers, 
separately  from  the  residue  of  the  land. 

(2.)  Any  such  trustee,  with  the  said  sanction  previously 
obtained,  may,  unless  forbidden  by  the  instrument  creat- 
ing the  trust  or  direction,  from  time  to  time,  without  any 
further  application  to  the  Court,  so  dispose  of  any  such 
land  or  minerals. 

(3.)  Nothing  in  this  section  shall  derogate  from  any 
power  which  a  trustee  may  have  under  the  Settled  Land 
Acts,  1882  to  1890,  or  otherwise. 

This  s.  is  now  amended  by  T.  A.,  1894,  s.  3,  by  the  insertion,  after  Amendment  by 
the  word  "  trustee "  in  the  first  two  places  where  it  occurs,  of  the  T-  A*>  189*« 
words  "  or  other  person." 
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SS.  44,  45,  46. 


Powers  of 
the  Court. 


As  amended,  it  replaces  s.  2  of  the  confirmation  of  Sales  Act,  1862 
(25  &  26  Vict.,  c.  108),  and  has  the  effect  of  extending  it  to  Ireland ; 
and  includes  a  mortgagee  with  a  power  of  sale  :  Be  Beaumont's  Mort- 
gage Trusts,  12  Eq.  86;  Be  Eirsfs  Mortgage,  45  Ch.  D.  263;  Be 

Mortgagee  Merchants1  Trust  and  New  British  Iron  Co.  (decided  under  this  s. 

with  power  of    ^fae  the  Amendment),  38  Sol.  J.  253. 

"le*  As  to  the  mode  of  application,  see  R.  S.  C.  (Trustee  Act),  1893,  r.  3 

(R.  S.  C,  1883,  0.  54,  B.  rr.  2,  3) ;  and,  as  to  service  of  the  application, 
see  Be  Hirst's  Mortgage,  ubi  sup. 

See  also  S.  L.  A.,  ss.  4, 17 ;  S.  L.  A.,  1890,  s.  5 ;  and  compare  C.  A., 
s.  19  (i),  and  note. 

Power  to  make  46. — (!•)  Where  a  trustee  commits  a  breach  of  trust 
infannir^for  a*  the  instigation  or  request  or  with  the  consent  in 
breach  of  trust,  writing  of  a  beneficiary,  the  High  Court  may,  if  it  thinks 

fit,  and  notwithstanding  that  the  beneficiary  may  be  a 
married  woman  entitled  for  her  separate  use  and  re- 
strained from  anticipation,  make  such  order  as  to  the 
Court  seems  just,  for  impounding  all  or  any  part  of  the 
interest  of  the  beneficiary  in  the  trust  estate  by  way  of 
indemnity  to  the  trustee  or  person  claiming  through  him. 
(2.)  This  section  shall  apply  to  breaches  of  trust  com- 
mitted as  well  before  as  after  the  passing  of  this  Act, 
but  shall  not  apply  so  as  to  prejudice  any  question  in  an 
action  or  other  proceeding  which  was  pending  on  the 
twenty-fourth  day  of  December  one  thousand  eight 
hundred  and  eighty-eight,  and  is  pending  at  the  com- 
mencement of  this  Act. 


"Breach  of 
trust." 


"In  writing." 

Discretion  of 
Court. 


Jurisdiction  of 
palatine  and 
county  courts. 


This  s.  replaces  T.  A.,  1888,  s.  6. 

The  beneficiary  must  have  been  cognizant  at  least  of  the  facts  con- 
stituting the  breach  of  trust,  if  not  of  their  legal  effect :  Be  Somerset, 
1894,  1  Ch.  231,  274.  **r*  .• 

The  words  "in  writing"  apply  only  to  the  "consent,"  not  to  the 
instigation  or  request :  Be  Somerset,  ubi  sup. 

The  Court  is  not  bound,  in  all  events,  to  enforce  this  s.,  but  has  a 
discretion,  as  to  which  see  Be  Somerset,  ubi  sup. — especially  the  judg- 
ment of  Davey,  L.  J.,  at  pp.  274-6. 

As  to  the  nature,  apart  from  the  s.,of  the  indemnity  to  which  a 
trustee  is  entitled  in  such  a  case,  see  that  judgment,  at  p.  275  ;  and 
Baby  v.  Bidehalgh,  7  D.  M.  &  G.  104 ;  Sawyer  v.  Sawyer,  28  Ch. 
D.  595 ;  also  Butler  v.  Butler,  5  Ch.  D.  554,  557 ;  Lewin  on  Trusts, 
8th  ed.,  p.  911 ;  also,  Bolton  v.  Curre,  1895, 1  Ch.  544. 

46.  The  provisions  of  this  Act  with  respect  to  the 
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High  Court  shall,  in  their  application  to  cases  within  the 
jurisdiction  of  a  palatine  court  or  county  court,  include 
that  court,  and  the  procedure  under  this  Act  in  palatine 
courts  and  county  courts  shall  be  in  accordance  with 
the  Acts  and  rules  regulating  the  procedure  of  those 
courts. 

As  to  the  jurisdiction  of  the  Chancery  Courts  of  the  Counties 
Palatine  of  Lancaster  and  Durham,  see  the  Chancery  of  Lancaster 
Acts,  1850  to  1890  (13  &  14  Vict.  c.  43 ;  17  &  18  Vict.  c.  82 ;  and 
53  &  54  Vict.,  c.  23) ;  and  the  Palatine  Court  of  Durham  Act,  1889 
(42  &  43  Vict,  c  47).  The  jurisdiction  of  their  Common  Law  Courts 
was  transferred  to  the  High  Court  of  Justice  by  the  Judicature  Act, 
1873 :  see  s.  16. 

As  to  the  jurisdiction  of  county  courts,  see  the  County  Courts  Act, 
1888,  s.  67  (5). 

Compare  T.  A.,  1850,  s.  21.  The  Court  of  the  Duchy  Chamber  of 
Lancaster  mentioned  in  that  s.  is  not  a  Palatine  Court:  see  Black- 
stone's  Commentaries,  vol.  iii.  p.  78.  The  Court  is  not  extinct,  but  its 
jurisdiction  is  seldom  exercised :  the  jurisdiction  given  it  by  that  s. 
appears  still  to  exist. 


SS.  46,  47. 

Powers  of 
the  Court. 


Pabt  IV. — Miscellaneous  and  Supplemental. 

47. — (1.)  All  the  powers  and  provisions  contained  in 
this  Act  with  reference  to  the  appointment  of  new 
trustees,  and  the  discharge  and  retirement  of  trustees, 
are  to  apply  to  and  include  trustees  for  the  purposes  of 
the  Settled  Land  Acts,  1882  to  1890,  whether  appointed 
by  the  Court  or  by  the  settlement,  or  under  provisions 
contained  in  the  settlement. 

(2.)  This  section  applies  and  is  to  have  effect  with 
respect  to  an  appointment  or  a  discharge  and  retirement 
of  trustees  taking  place  before  as  well  as  after  the  com- 
mencement of  this  Act. 

(3.)  This  section  is  not  to  render  invalid  or  prejudice 
any  appointment  or  any  discharge  and  retirement  of 
trustees  effected  before  the  passing  of  this  Act,  otherwise 
than  under  the  provisions  of  the  Conveyancing  and  Law 
of  Property  Act,  1881. 

This  s.  replaces  S.  L.  A.,  1890,  s.  17,  repealed  by  this  Act ;  but  its 
operation  is  wider,  inasmuch  as  the  powers  and  provisions  of  this  Act 


Miscella- 
neous and 
Supplemen- 
tal. 

Application  to 
trustees  under 
Settled  Land 
Acts  of  pro- 
visions as  to 
appointment  of 
trustees. 


44  &  45  Vict, 
c.  41. 
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SS.  47.  48,  49, 
50. 

Miscella- 
neous and 
Supplemen- 
tal. 


Trust  estates 
not  affected  by 
trustee  be- 
coming a 
convict. 

33  &  34  Vict. 
0.23. 


Indemnity. 


relating  to  the  appointment  of  new  trustees,  &a,  are  wider  than  those 
of  the  C.  A.    For  instance,  they  cover  powers  given  to  the  Court. 
The  repealed  s.  met  the  decision  in  Be  Wilcock,  34  Ch.  D.  508. 

48.  Property  vested  in  any  person  on  any  trust  or  by 
way  of  mortgage  shall  not,  in  case  of  that  person  becoming 
a  convict  within  the  meaning  of  the  Forfeiture  Act,  1870, 
vest  in  any  such  administrator  as  may  be  appointed 
under  that  Act,  bat  shall  remain  in  the  trustee  or  mort- 
gagee, or  survive  to  his  co-trustee  or  descend  to  his 
representative  as  if  he  had  not  become  a  convict;  pro- 
vided that  this  enactment  shall  not  affect  the  title  to  the 
property  so  far  as  relates  to  any  beneficial  interest  therein 
of  any  such  trustee  or  mortgagee. 

See  T.  A.,  1850,  ss.  46,  47 ;  the  Forfeiture  Act,  1870 ;  and  Be  Levy 
&  Debenture  Corporation,  38  Sol.  J.  530 :  where  it  was  held  that 
the  Forfeiture  Act,  1870,  did  not  apply  to  property  vested  in  a  convict 
as  trustee  or  mortgagee. 

49.  This  Act,  and  every  order  purporting  to  be  made 
under  this  Act,  shall  be  a  complete  indemnity  to  the 
Banks  of  England  and  Ireland,  and  to  all  persons  for  any 
acts  done  pursuant  thereto ;  and  it  shall  not  be  necessary 
for  the  Bank  or  for  any  person  to  inquire  concerning  the 
propriety  of  the  order,  or  whether  the  Court  by  which  it 
was  made  had  jurisdiction  to  make  the  same. 

Compare  T.  A.,  1850,  ss.  20,  55 ;  T.  A.,  1852,  s.  7. 

Definitions.  50.  In  this  Act,  unless  the  context  otherwise  requires — 

The  Interpretation  Act,  1889,  must  he  borne  in  mind,  in  construing 
this  Act. 

The  expression  "bankrupt"  includes,  in  Ireland, 
insolvent : 

The  expression  "  contingent  right,"  as  applied  to  land, 
includes  a  contingent  or  executory  interest,  a  possi- 
bility coupled  with  an  interest,  whether  the  object 
of  the  gift  or  limitation  of  the  interest,  or  possibility 
is  or  is  not  ascertained,  also  a  right  of  entry,  whether 
immediate  or  future,  and  whether  vested  or  con- 
tingent : 
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See  also  the  note  on  8.  36,  supra.  S.  50. 

The  expressions  "  convey  "  and  "  conveyance  "  applied  miboella- 
to  any  person  include  the  execution  by  that  person  s!n!™iiw- 
of  every  necessary  or  suitable  assurance  for  con-  tal. 
veying,  assigning,  appointing,  surrendering,  or  other- 
wise  transferring  or  disposing  of  land  whereof  he  is 
seised  or  possessed,  or  wherein  he  is  entitled  to  a 
contingent  right,  either  for  his  whole  estate  or  for 
any  less  estate,  together  with  the  performance  of  all 
formalities  required  by  law  to  the  validity  of  the 
conveyance,  including  the  acts  to  be  performed  by 
married  women  and  tenants  in  tail  in  accordance 
with  the  provisions  of  the  Acts  for  abolition  of  fines 
and  recoveries  in  England  and  Ireland  respectively, 
and  also  including  surrenders  and  other  acts  which 
a  tenant  of  customary  or  copyhold  lands  can  himself 
perform  preparatory  to  or  in  aid  of  a  complete 
assurance  of  the  customary  or  copyhold  land : 

As  to  estates  tail  and  copyholds,  see  ss.  32,  34,  supra. 

The  expression  "  devisee  "  includes  the  heir  of  a  devisee 
and  the  devisee  of  an  heir,  and  any  person  who 
may  claim  right  by  devolution  of  title  of  a  similar 
description : 

The  expression  "  instrument "  includes  Act  of  Parlia- 
ment : 

The  expression  "  land  "  includes  manors  and  lordships, 
and  reputed  manors  and  lordships,  and  incorporeal 
as  well  as  corporeal  hereditaments,  and  any  interest 
therein,  and  also  an  undivided  share  of  land : 

The  expressions  "  mortgage  "  and  "  mortgagee  "  include 
and  relate  to  every  estate  and  interest  regarded  in 
equity  as  merely  a  security  for  money,  and  every 
person  deriving  title  under  the  original  mortgagee : 

The  expressions  "  pay  "  and  "  payment "  as  applied  in 
relation  to  stocks  and  securities,  and  in  connection 
with  the  expression  "  into  court "  include  the  deposit 
or  transfer  of  the  same  in  or  into  court : 

The  expression  "  possessed  "  applies  to  receipt  of  income 
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s.  50.  of,  and  to  any  vested  estate  less  than  a  life  estate, 

Mmcella-  legal  or  equitable,  in  possession  or  in  expectancy,  in, 

neou8  and  any  land : 

^tal!"*"        The  expression  "  property  "  includes  real  and  personal 
property,  and  any  estate  and  interest  in  any  pro- 
perty, real  or  personal,  and  any  debt,  and  any  thing 
in  action,  and  any  other  right  or  interest,  whether  in 
possession  or  not : 
The  expression  "  rights  "  includes  estates  and  interests : 
The  expression  "  securities  "  includes  stocks,  funds,  and 
shares ;  and  so  far  as  relates  to  payments  into  court 
35  &  36  Vict.  has  the  same  meaning  as  in  the  Court  of  Chancery 
«-  "•  (Funds)  Act,  1872 : 

This  definition  is  new:  but  it  does  not  affect  the  construction  of 
s.  35,  in  which  the  word  is  not  used.     It  affects  s.  42,  however. 

The  expression  "  stock  "  includes  fully  paid-up  shares ; 
and,  so  far  as  relates  to  vesting  orders  made  by  the 
Court  under  this  Act,  includes  any  fund,  annuity,  or 
security  transferable  in  books  kept  by  any  company 
or  society,  or  by  instrument  of  transfer  either  alone 
or  accompanied  by  other  formalities,  and  any  share 
or  interest  therein : 

•«  Stock."  "  Stock,"  in  T.  A.,  1850,  included  shares  in  a  joint  stock  company 

(see  Be  Angelo,  5  De  G.  &  Sm.  278),  whether  fully  paid  up  or  not 
(see  that  case,  and  Be  New  Zealand  Trust  &c.  Co.,  1893, 1  Ch.  403, 
410-1);  and  the  definition  here,  so  far  as  relates  to  vesting  orders, 
seems  wide  enough  to  do  the  same :  see  also  Mortice  v.  Aylmer,  10 
Ch.  148. 
«« Any  com-'  ^n^8    cannofc    cover    a   foreign    company   outside    her    Majesty's 

pany."  dominions,  or  a  company  in  Scotland :  see  s.  41,  supra. 

As  to  what  is  a  foreign  company,  see  Newby  v.  Von  Oppen,  L.  R. 
7  Q.  B.  293 ;  Haggin  v.  Comptoir  D'Escompte  de  Paris,  23  Q.  B.  D, 
519,  522 ;  Russell  v.  Cambefort,  ib.  526,  528. 

The  expression  "  transfer,"  in  relation  to  stock,  includes 
the  performance  and  execution  of  every  deed,  power 
of  attorney,  act,  and  thing  on  the  part  of  the 
transferor  to  effect  and  complete  the  title  in  the 
transferee : 

The  expression  "trust"  does  not  include  the  duties 
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incident  to  an  estate  conveyed  by  way  of  mortgage ;  ss.  50, 51,  52, 

but  with  this  exception  the  expressions  "trust "  and  J 

"trustee"  include  implied  and  constructive  trusts,  mhcella- 

and  cases  where  the  trustee  has  a  beneficial  interest  supplemen- 

in  the  trust  property,  and  the  duties  incident  to  ^_ 
the  office  of  personal  representative  of  a  deceased 
person. 

For  the  cases  of  vesting  orders  whero  an  infant  is  trustee  with  a  "  Beneficial 

beneficial  interest,  see  note  to  s.  35  (ii.)  (a),  supra.  interest. 

As  to  an  executor-trustee,  see  the  cases  cited  on  s.  25  (3),  above.  Personal 

Compare  note  to  T.  A.,  1888,  s.  1,  pp.  187-8,  suprh.  "  i^!I?mT 

Constructive 

5L  The  Acts  mentioned  in  the  schedule  of  this  Act  Trusts." 

are  hereby  repealed  except  as  to  Scotland  to  the  extent  Repea  * 
mentioned  in  the  third  column  of  that  schedule. 

52.  This  Act  does  not  extend  to  Scotland.  Extent  of  Act. 

53.  This  Act  may  be  cited  as  the  Trustee  Act,  1893.  short  title. 

54.  This  Act  shall  come  into  operation  on  the  first  Commence- 
day  of  January  one  thousand  eight  hundred  and  ninety-  ,lient* 
four. 
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CHAPTER  IV. 

THE  TRUSTEE  ACT  (1893)  AMENDMENT  ACT,  1894. 

'  57  VICT.  c.  10. 

« 

An  Act  to  amend  the  Trustee  Act,  1893. 

[18th  June,  1894.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  In  section  thirty  of  the  Trustee  Act,  1893,  the  Amendment  of 
words  "  as  heir,  or  under  the  will  of  a  deceased  person,  c.  53^  a%  $£  ' 
for  payment  of  whose  debts  the  judgment  was  given  or 

order  made  "  shall  be  repealed. 

'  See  note  to  T.  A.,  s.  30. 

2.  The   powers    conferred   on    the   High    Court    in  Extension  to 
England  by  section  forty-one  of  the  Trustee  Act,  1893,  s^&^vict. 
to  make  vesting  orders  as  to  all  land  and  personal  estate  c.  53,  s.  41. 
in  Her  Majesty's  dominions  except  Scotland,  are  hereby 

also  given  to  and  may  be  exercised  by  the  High  Court 
in  Ireland. 

3.  In  section  forty-four  of  the  Trustee  Act,  1893,  after  Amendment  of 
the  word  "  trustee  "  in  the  first  two  places  where  it  occurs  *653  g*  44lct' 
shall  be  inserted  the  words  "  or  other  person." 

See  note  to  T.  A.,  8.  44.  Liability  of 

trustee  in  case 

4.  A  trustee  shall  not  be  liable  for  breach  of  trust  by  of  change  of 
reason  only  of  his  continuing  to  hold  an  investment  investment. 

B  2 


244   THE  TRUSTEE  ACT  (1893)  AMENDMENT  ACT,   1894. 

which  has  ceased  to  be  an  investment  authorized  by  the 
instrument  of  trust  or  by  the  general  law. 

As  to  the  law  independently  of  this  s.,  see  Be  Medland,  41  Ch.  D. 
476;  and  consider  Be  Tucker,  1894,  1  Ch.  724;  Be  Irwin,  39 
Sol.  J.  233. 

Short  title.  5.  This  Act  may  be  cited  as  the  Trustee  Act  (1893) 

Amendment  Act,  1894. 


(    245    ) 


PART   IV. 


CHAPTER    I. 

SUMMARY  OF  THE  MARRIED  WOMEN'S  PROPERTY  ACTS, 

1882  &  1893. 

The  general  result  of  these  Acts  as  regards  the  form  and 
effect  of  documents  is  as  follows : — 

(1.)  As  to  disposal  of  property  or  things  in  action  Married 

(a)  Every  woman  married  after  1882,  and  woman's  power 

J  of  disposition. 

(b)  Every  woman  married  before  1883,  as  regards 

property  and  things  in  action  acquired  after 
1882, 
can  convey  as  if  she  were  a  feme  sole,  and  the  concurrence 
of  her  husband  in  any  disposition  is  not  necessary. 

(2.)  A  trust  for  the  separate  use  of  a  married  woman  Separate  use. 
appears  no  longer  necessary.      A  simple  restraint  on 
anticipation,  where  desired,  is  effectual  (s.  19),  even  in 
case  of  a  settlement  made  by  herself  of  her  own  property. 

The  decision  in  Be  Price,  28  Ch.  D.  709,  which  made 
it  advisable,  for  the  purpose  of  giving  a  married  woman 
full  powers  of  testamentary  disposition,  still  to  express 
gifts  to  be  "  for  her  separate  use,"  has  been  set  aside  by 
s.  3  of  the  M.  W.  P  A,  1893. 

It  may  be  questioned  whether  a  married  woman  can  Married 
alone  be  protector  in  respect  of  a  life  estate  which  is  her  JTJJJJJJ^,,  of 
separate  property  under  this  Act,  but  is  not  expressly  settlement." 
by  the  settlement  settled  to  her  separate  use :   see  Fines 
&  Recoveries  Act,  s.  24 ;  and  compare  Be  Smith's  Estate, 
35  Ch.  D.  589 ;  Be  Drummond  &  Davis,  41  Ch.  D.  524.     Acknowled  . 

(3.)  Acknowledgment  of  deeds  is  only  necessary  where  meat. 
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Executrix  or 
trustee. 


Power  of 
appointment 
not  necessary 

Covenant  to 
settle  future 
property. 


Where  wife  an 
infant. 


Post-nuptial 
settlement  by 
married 


woman. 


Separation 
deeds. 


the  property  was  acquired  and  the  woman  was  also 
married  before  1883,  in  which  case  the  mode  of  acknow- 
ledgment is  now  simplified  by  C.  A.,  1882,  s.  7. 

(4.)  A  married  woman  can  be  made  an  executrix  or 
trustee  without  any  inconvenient  consequences  as  regards 
mode  of  dealing  with  the  property. 

(5.)  It  is  no  longer  necessary  to  give  a  married  woman 
a  power  of  appointment  in  order  to  enable  her  to  dispose 
of  property  either  by  deed  or  will. 

(6.)  In  settlements  it  is  sufficient  that  she  alone  cove- 
nants to  settle  her  future  property.  According  to  the 
decisions  on  s.  19  it  seems  that  the  covenant  of  the 
husband  alone  still  has  effect  as  before  the  Act  to  bind 
the  wife's  property  though  made  her  separate  property 
under  the  Act.  Where  the  wife  is  an  infant  at  the  time 
of  marriage,  her  covenant  remains  in  force  if  she  dies 
without  having  done  any  act  to  avoid  it:  Burndby  v. 
Equitable  Bev.  Int.  Soc.,  28  Ch.  D.  416.  On  attaining 
twenty-one,  and  though  still  under  coverture,  she  can  by 
deed  effectually  ratify  it  (Be  Hodson,  1894,  2  Ch.  421) ; 
and  she  may  be  put  to  her  election  to  confirm  the  settle- 
ment or  take  nothing  under  it  unless  she  is  restrained 
from  anticipation:  WiUoughby  v.  Midctteton,  2  J.  &  H. 
344 ;  Smith  v.  Lucas,  18  Ch.  D.  531 ;  Be  VardwCs  Trusts, 
31  Ch.  D.  275. 

(7.)  A  covenant  by  a  married  woman  will  no  longer 
be  void,  but  a  covenant  by  her  to  settle,  and  also  a 
settlement  by  her  of  real  or  personal  estate,  will,  unless 
a  consideration  is  given,  be  voluntary  and  liable  to  all 
the  incidents  of  a  voluntary  covenant  or  settlement. 
The  principle  of  Teasdale  v.  Braithwaite,  4  Ch.  D.  85, 
5  ib.  630,  and  Be  Foster  and  Lister,  6  Ch.  D.  87,  no 
longer  applies. 

(8.)  Except  that  a  woman  in  settling  her  property  has 
the  power,  which  a  man  has  not,  to  restrain  herself  from 
anticipation  during  coverture,  all  settlements  by  women 
are  now  placed  on  the  same  footing  as  settlements  by 
men  (s.  19). 

(9.)  It  is  conceived  that  a  wife  can  now  contract  with 
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her  husband  for  purposes  of  a  separation  deed,  and  that 
the  concurrence  of  a  trustee  is  unnecessary  to  support  it 
as  a  settlement  for  value:  McGregor  v.  McGregor,  21 
Q.  B.  D.  424.  For  the  effect  of  such  a  contract  on  her 
power  to  pledge  her  husband's  credit  for  her  necessaries, 
see  Eastland  v.  Burchett,  3  Q.  B.  D.  432 ;  Wilson  v.  Glossop, 
20  ib.  354. 

(10.)  It  seems  that  a  document  sealed  and  delivered  ^eds  i 
by  a  married  woman  is  now  her  deed  at  common  law,  and 
not  merely  a  writing  sealed  and  delivered,  she  being  for 
all  purposes  of  property  and  contract  a  feme  sole ;  but 
the  Act  does  not  expressly  say  so. 

(11.)  The  Act  seems  to  render  obsolete  as  to  women  Equity  to 
married  after  1882  all  the  cases  as  to  fraud  on  the  8ett  emen " 
husband's  marital  rights  (but  see  Pollock  on  Contracts, 
3rd  ed.,  p.  266),  and  also,  as  regards  property  devolving 
after  1882  on  any  married  woman,  all  the  cases  as  to 
reduction  in  possession,  and  as  to  her  equity  to  a  settle- 
ment. 

(12.)  It  is  conceived  that  under  a  gift  after  1882  to  Joint  tenancy. 
husband  and  wife  in  terms  which  would  make  them  joint 
tenants  if  they  were  not  married,  they  will  no  longer  take 
as  one  person  or  hold  by  entireties,  but  take  as  joint 
tenants  in  the  same  manner  as  two  unmarried  persons : 
see  Thornier/  v.  Thorrdey,  1893,  2  Ch.  229.  So  under  a 
limitation  to  husband  and  wife  and  the  heirs  of  their 
bodies  they  will  take  as  tenants  in  common  in  tail :  see 
Fearne,  G.  B.  39,  40.  But  husband  and  wife  still  take 
only  one  moiety  where  there  is  a  gift  to  them  and  a 
third  person,  without  any  indication  of  an  intention  to  dis- 
place the  technical  rule :  see  Be  Jupp,  Jupp  v.  Buohwell, 
39  Ch.  D.  148  ;  Be  March,  Mander  v.  Harris,  27  Ch.  D. 
166  ;  Be  Dixon,  42  Ch.  D.  306. 

(13.)  The  Act  contains  no  express  provision   as  to  Husband's 
whether  a  husband  married  after  1882,  or  a  husband  J^,£ityof 
married  before   1883  in  respect  to  property  acquired  wife  intestate. 
after  1882,  will,  in  the  absence  of  any  disposition  by 
the  wife  during  her  life  or  by  will,  become  absolutely 
entitled  in  his  marital  right  to  the  wife's  personal  estate 


248     MARRIED  WOMEN'S  PROPERTY  ACTS,  1882,  1893. 


Preserved  by 
Statute  of 
Frauds,  s.  25. 


Wife  not  feme 
sole  uuder  Act 
of  1870. 


Estate  by 
curtesy. 


The  wife's 
terra  and 
chattels. 


on  taking  out  letters  of  administration,  or  will  become 
tenant  by  the  curtesy.  Under  the  old  law  equity  only 
interfered  just  so  far  as  was  necessary  to  give  effect  to 
the  separate  use.  By  the  death  of  the  wife  without 
making  any  disposition,  the  separate  use  was  exhausted, 
and  all  the  husband's  rights  remained  as  if  it  had  never 
existed:  see  Cooper  v.  Macdonaid,  7  Ch.  D.  296,  per 
Jessel,  M.R  Now  (see  M.  W.  P.  A.,  s.  1)  the  wife 
takes  as  a  feme  sole,  and  is  a  separate  individual :  the 
husband  takes  nothing  in  his  marital  right  during  the 
coverture.  As  regards  personal  estate,  s.  25  of  the  Statute 
of  Frauds  (29  Ch.  ii.  c.  3)  gave  to  the  husband  bene- 
ficially the  personal  estate  of  his  wife  dying  intestate,  as 
well  as  the  right  to  take  out  letters  of  administration, 
and  still  remains  operative :  Be  Lambert,  Stanton  v.  Lam- 
bert, 39  Ch.  D.  626 ;  and  see  Smart  v.  Tranter,  43  Ch.  D. 
587 ;  Surman  v.  Wharton,  1891,  1  Q.  B.  491.  No  such 
question  arose  on  the  Married  Women's  Property  Act, 
1870  (33  &  34  Vict.  c.  93),  which  does  not  use  the  words 
"  feme  sole,"  but  only  the  ordinary  expressions  "  separate 
use  "  (see  ss.  1,  3,  4,  5,  7,  8,  10, 12)  and  "  separate  pro- 
perty "  (see  ss.  2-5,  9, 11, 13, 14),  not  interfering  there- 
fore with  the  husband's  marital  rights  further  than  is 
done  by  the  same  expressions  used  in  a  settlement  or 
will. 

(14.)  The  estate  by  the  curtesy  was  an  extension 
during  the  husband's  whole  life  (arising  on  birth  of 
inheritable  issue)  of  his  freehold  in  right  of  his  wife 
during  the  joint  lives  (Burton,  Real  Prop.,  145-6),  where 
the  estate  of  the  wife  was  an  inheritance  in  possession : 
Fearne,  C.  R  341-2.  The  estate  by  the  curtesy  still 
exists  (see  Hope  v.  Hope,  1892,  2  Ch.  336);  but  it  is  con- 
ceived that  it  is  wholly  changed  in  its  nature.  The 
husband  has  no  present  freehold  in  his  wife's  right,  nor 
can  he  have  any  remainder,  there  being  no  particular 
estate.  He  must  take  by  quasi  descent  in  the  same 
manner  as  the  heir. 

(15.)  The  wife's  term  of  years  in  land,  and  her  chattels 
passing  by  delivery,  acquired  after  1882,  no  longer  vest 
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legally  in  the  husband,  nor  are  they  capable  of  being 
assigned  by  him.  He  must  now,  it  seems  (but  see  Hope 
y.  Hope,  vbi  sup.)  take  out  letters  of  administration  to 
complete  his  title  on  her  death:  Swman  v.  Wharton, 
1891,  1  Q.B.  491,  is  no  authority  to  the  contrary,  for 
there  the  marriage  took  place,  and  the  property  was  the 
wife's,  before  1883. 

(16.)  Also  marriage  is  no  longer  a  severance  of  the  wife's  joint 
wife's  joint-tenancy  in  chattels  passing  by  delivery  (see  JJJJJJJ1* 
Wms.  Pers.  P.  409,  9th  ed. ;  Be  Butler's  Trusts,  38  Ch.  D.  °  *  *  " 
286). 

(17.)  Under  the  Statutes  of  Limitation  there  is  no  Coverture  now 
longer  in  regard  to  property  acquired  after   1882  any        I8a 
saving  in  favour  of  a  wife  on  account  of  the  disability  of 
•coverture.     She  is  free  to  sue. 

(18.)  The  Act  does  not  enable  a  donor  to  make  a  wife  divorced 
conveyance  or  devise  to  husband  and  wife  which  will  ^herowa*1 
put  them  in  the  same  position  as  before  the  Act ;  but  property, 
see   Tasker  v.  Tasker  &  Lowe,  1895,  P.  1,  as  to  para- 
phernalia.   Every  married   woman  coming   within  the 
terms  of  the  Act  appears  now  to  be  made  a  completely 
•distinct  person  from  her  husband  for  all  purposes  con- 
nected with  her  own  property.     The  Act  does  not  affect 
her  right  to  dower  or  freebench,  or  under  the  Statutes  of 
Distribution,  in  respect  to  her  husband's  property. 

(19.)  The  Act  affords  no  assistance  in  the  disposition  Disability  of 
•by  a  woman  married  before  1883  of  property  acquired  man-led  before 
by  her  before  that  year.     She  can  still  only  dispose  by  1883- 
acknowledged   deed  (under  the  Fines  and  Recoveries 
Act,  3  &  4  Will.  4,  c.  74,  as  amended  by  C.  A.,  1882,  s.  7) 
of  land  or  an  interest  in  land  or  money  liable  to  be  laid 
out  in  land.     She  can  also,  under  20  &  21  Vict.  c.  57, 
dispose   of   a  reversionary  interest  in  personal   estate 
acquired  under  an  instrument  dated  after  1857,  and  not 
derived  under  her  marriage  settlement.    The  latter  Act  whether 
only  applies  to  a  reversionary  interest  in  personal  estate,  c  57j  ia  ap1pli'. 
and  did  not  make  it  clear  that  either  she  or  her  husband  cable  to  chose* 
.-separately  or  together  could  assign  a  simple  chose  in  action, 
for  instance,  a  debt  or  a  policy  of  assurance  effected  in 
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her  name,  as  distinguished  from  an  equitable  chose  in 
action,  Mich  as  a  legacy' or  other  money  held  in  trust  for 
her,  which  would  come  under  the  description  of  personal 
estate :  see  Be  Jenkinson,  24  Beav.  64,  at  p.  73 ;  Fryer  v. 
Morland,  3  Ch.  D.  675,  at  pp.  685,  686.  But  Chitty,  J., 
has  decided  that  the  Act  applies  to  a  policy  of  assurance : 
see  WUherby  v.  Baekham,  W.  N.,  1891,  57. 

Under  the  Intestates  Estates  Act,  1890  (53  &  54  Vict.  c.  29),  where 
a  man  dies  intestate  after  1st  September,  1890,  leaving  no  issue,  his 
widow  takes  his  whole  real  and  personal  estate  if  not  exceeding  in  net 
value  £500,  or  if  exceeding  in  net  value  that  sum  she  takes  a  charge 
for  £500  with  interest  at  4  per  cent,  from  his  death  and  also  takes  the 
same  share  and  interest  in  the  residue  as  if  it  had  been  the  whole  real 
and  personal  estate  and  the  Act  had  not  been  passed. 

As  to  exemption  from  Income  Tax,  of  profits,  from  certain  sources,, 
of  wife  living  with  her  husband,  see  Finance  Act,  1894,  s.  34  (2). 


(    251     ) 


CHAPTER  II. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1882. 
45  &  46  VICT.  c.  75. 

An  Act  to  consolidate  and  amend  the  Acts  relating  to  the 
Property  of  Married  Women.         [18th  August,  1882.] 

Whereas  it  is  expedient  to  consolidate  and  amend  the  s.  l. 
Act  of  the  thirty-third  and  thirty-fourth  Victoria, 
chapter  ninety-three,  intituled  "The  Married  Women's 
Property  Act,  1870,"  and  the  Act  of  the  thirty-seventh 
and  thirty-eighth  Victoria,  chapter  fifty,  intituled  "An 
Act  to  amend  the  Married  Women's  Property  Act, 
1870  " : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

This  Act  is  retrospective  as  to  procedure :  James  v.  Barraud%  31 
W.  R.  786 ;  Gloucestershire  Bg.  Co.  v.  Phillipps,  12  Q.  B.  D.  536. 

1. — (1.)  A  married  woman  shall,  in  accordance  with  the  Married 
provisions  of  ihis  Act,  be  capable  of  acquiring,  holding,  "o™** to  be 
and  disposing  by  will  or  otherwise,  of  any  real  or  personal  holding  pro- 
property  as  her  separate  property,  in  the  same  manner  ^tractlne fM 
as  if  she  were  a  feme  sole,  without  the  intervention  of  *  feme  sole. 
any  trustee. 

The  whole  effect  of  this  s.  appears  to  be  contained  in  the  words 
"feme  sole  "  and  "  without  the  intervention  of  a  trustee" :  see  Be  Cuno, 
43  Ch.  D.  12, 16 ;  Hope  v.  Hope,  1892,  2  Ch.  336,  341-2.  Before  the 
Act  it  was  competent  for  a  married  woman  to  "  acquire,  hold,  and 
dispose  of"  property,  but  she  was  not  entirely  in  the  same  position 
as  a  feme  sole,  and  the  intervention  of  a  trustee  was  necessary  to 
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prevent  the  legal  estate  or  right  vesting  in  her  husband,  and  to  enable 
it  to  pass  without  an  acknowledged  deed.  The  words  "separate 
property n  seem  equivalent  to  "property  belonging  to  her  for  her 
separate  use  " :  see  Be  Bovoen,  1892,  2  Ch.  291.  This  subs.,  taken  by 
itself,  is  merely  enabling ;  it  does  not  say  whether,  in  order  to  enable 
a  married  woman  to  take  separate  property  it  must  be  expressly  given 
to  her  as  such,  in  the  same  manner  as  formerly  in  case  of  property 
given  for  her  separate  use.  This,  however,  appears  provided  for  by  s. 
2  as  to  a  woman  married  after  1882,  and  by  s.  5  as  to  a  woman 
married  before  1883,  in  respect  to  property  acquired  after  1882.  Under 
these  ss.  she  is  "  entitled  to  have  and  to  hold,  and  to  dispose  of  in 
manner  aforesaid,  as  her  separate  property,"  so  that  an  absolute 
separate  title  is  thereby  created,  and  it  seems  quite  independent  of 
the  terms  of  gift,  so  that  it  is  not  now  legally  possible  to  create  the 
old  status  as  to  property  between  husband  and  wife. 

As  to  the  force  of  the  words  "  in  accordance  with  the  provisions  of 
this  Act,"  see  Re  Cuno,  ubi  sup. ;  Be  Harris9  S.  E.,  28  Ch.  D.  171. 

Pearson,  J.,  held  that  the  s.  is  confined  in  its  operation  to  property 
acquired  during  the  coverture,  and  consequently  a  will  made  or  re- 
published during  widowhood  is  necessary  in  order  to  dispose  of  property 
acquired  during  widowhood :  Be  Price,  Stafford  v.  Stafford,  28  Ch.  D. 
709 ;  but  see  now  M.  W.  P.  A.,  1893,  s.  3. 

But  a  will  made  before  this  Act  by  a  married  woman  dying  during 
the  coverture  would  pass  separate  property  acquired  under  this  Act : 
Be  Bowen,  1892,  2  Ch.  291. 

Where  property  was  held  in  trust  for  a  widow  for  life  for  her  separate 
use  and  after  her  death  for  such  persons  as  she  should  during  coverture 
by  will,  and  when  discovert  by  deed  or  will  appoint,  and  in  default,  for 
her  absolutely,  so  that  before  her  second  marriage  she  was  entitled  to 
have  it  transferred  to  her  absolutely, — it  was  held  that  she  remained 
so  entitled  after  her  second  marriage  subsequently  to  the  Act:  Be 
Onslow,  Plowden  v.  Qayford,  39  Ch.  D.  622 ;  and  see  Be  Davenport, 
1895, 1  Ch.  361. 

Notwithstanding  this  Act,  a  married  woman  cannot  make  a  valid 
gift  by  will  under  a  statute  enabling  gifts  by  will  for  certain  purposes 
(as  the  Church  Building  Act,  43  Geo.  3,  c.  108),  but  not  extending  to 
"  women  covert  without  their  husbands " :  Be  Smithy  ^Clements  v. 
Ward,  35  Ch.  D.  589. 

As  to  the  exercise  by  a  married  woman  of  a  general  power  of  ap- 
pointment by  will,  see  s.  4,  post,  and  n. 

And  it  seems  doubtful  if  this  Act  anywhere  enables  a  married  woman 
to  release  or  disclaim  a  power  under  C.  A.,  1881,  s.  52,  and  C.  A., 
1882,  s.  6,  when  the  power  is  not  coupled  with  an  interest.  See  those 
ss.,  and  Be  Davenport,  ubi  sup.;  and  on  the  distinction  between 
"  power  "  and  "  property  " :  Ex  parte  Gilchrist,  Be  Armstrong,  17  Q. 
B.  D.  521 ;  Be  Boper,  39  Ch.  D.  482. 

Though,  as  will  be  subsequently  shown,  the  wording  of  s.  18  is 
rather  deficient,  it  seems  reasonably  clear  that  this  subs,  and  ss.  2  and 
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5  include  all  trust  property.    The  words  are  in  strictness  only  appli-  5  1# 

cable  to  property  of  which  she  is  beneficial  owner,  but  as  she  is  liable  

separately  on  contract  or  in  tort,  and  her  husband  need  not  be  a  party 
to  any  action  (subs.  2),  the  same  reasoning  applies  as  in  Bailie  v.  Bank 
of  England,  4  K.  &  J.  564. 

But  where  husband  and  wife  come  together,  to  an  inn  with  luggage,   Innkeeper's 
the  innkeeper's  lien  attaches  on  the  wife's  luggage  being  her  separate     en* 
property  even  where  the  husband  alone  is  liable  for  the  bill :  Gordon 
v.  SUber,  25  Q.  B.  D.  491. 

(2.)  A  married  woman  shall  be  capable  of  entering 
into  and  rendering  herself  liable  in  respect  of  and  to  the 
extent  of  her  separate  property  on  any  contract,  and  of 
suing  and  being  sued,  either  in  contract  or  in  tort  or 
otherwise,  in  all  respects  as  if  she  were  a  feme  sole,  and 
her  husband  need  not  be  joined  with  her  as  plaintiff  or 
defendant,  or  be  made  a  party  to  any  action  or  other 
legal  proceeding  brought  by  or  taken  against  her;  and 
any  damages  or  costs  recovered  by  her  in  any  such 
action  or  proceeding  shall  be  her  separate  property ;  aud 
any  damages  or  costs  recovered  against  her  in  any  such 
action  or  proceeding  shall  be  payable  out  of  her  separate 
property,  and  not  otherwise. 

See  also  M.  W.  P.  A.,  1893,  s.  1. 

As  to  "  contracts "  under  this  subs.,  and  their  nature,  see  Scott  v.  "  Contract." 
Morley,  20  Q.  B.  D.  120 ;  Holtby  v.  Hodgson,  24  ib.  103 ;  Jay  v. 
Robinson,  25  ib.  467 ;  Whittaker  v.  Kershaw,  45  Ch.  D.  320.  A  married 
woman  can  make  a  joint  contract,  and  judgment  recovered  against 
the  co-contractor  bars  an  action  against  her :  Hoare  v.  Niblett,  1891, 
1  Q.  B.  781. 

Under  this  subs,  a  married  woman  may  sue  alone  for  a  tort  committed  Married 
before  the  commencement  of  the  Act  (  Weldon  v .  Winslow,  13  Q.  B.  D.  ^°e™*^  ma? 
784 ;  Lowe  v.  Fox,  15  ib.  667),  and  for  a  trespass  on  a  house  occupied  tj0Il  aionY  !" 
by  her  (  Weldon  v.  Be  Bathe,  14  Q.  B.  D.  339),  and  she  may  petition 
alone  (Be  Outwits  Trusts,  31  W.  R.  374 ;  but  see  Be  Smith's  Estate, 
35  Ch.  D.  589,  596),  and  is  not  liable  to  give  security  for  costs :  Threl-  Security  for 
fall  v.  Wilson,  8  P.  D.  18 ;  Severance  v.  Civil  Service  Supply  Associa-  C08ta- 
Hon,  48  L.  T.  485 ;  Be  Isaac,  Jacob  v.  Isaac,  30  Ch.  D.  418 ;  Be 
Thompson,  38  Ch.  D.  317,  318 ;  see,  however,  Be  Bobinson,  Pindar 
v.  Bobinson,  W.  N.,  1885,  147 ;  Weldhen  v.  Scattergood,  W.  K,  1887, 
69,  which  seem  in  direct  conflict  with  the  cases  previously  quoted. 

And  for  purposes  of  an  injunction,  her  undertaking  as  to  damages   Undertaking 
is  sufficient :  Be  Prynne,  W.  N.,  1885, 144 ;  Pike  v.  Cave,  W.  N.,  as  *°  dam*Ses- 
1893,  91.  Security  for 

But  where  she  appeals,  having  no  separate  property,  and  without  a  costs  of  appeal. 
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next  friend,  she  may  be  ordered  to  give  security  for  costs  of  the  appeal : 
Whittaker  v.  Kershaw,  44  Ch.  D.  296. 

And  where,  instead  of  suing  alone,  she  sues  by  a  next  friend  who 
is  not  a  responsible  person,  security  for  costs  may  be  required :  Be 
Thompson,  ubi  sup. 

It  would  seem,  from  the  last  cited  case,  that  a  married  woman  who, 
after  the  M.  W.  P.  A.,  institutes  proceedings  by  a  next  friend,  cannot 
proceed  without  one,  the  next  friend  being  alone  liable  for  costs.  But 
query  if  this  be  so  where  proceedings  have,  before  the  Act,  been  instituted 
by  her  by  a  next  friend.  She  cannot  act  as  next  friend  or  guardian 
ad  litem  (Be  Duke  of  Somerset,  Thynne  v.  St.  Maur,  34  Ch.  D.  465); 
and  her  husband  is  still  liable  for  her  torts  (Seroka  v.  Kattenburg,  17 
Q.  B.  D.  177) ;  and  he  may  recover  from  her  separate  estate  money  lent 
to  her  or  paid  by  her  direction  after,  but  not  before,  marriage :  Butler 
v.  Butler,  14  Q.  B.  D.  831 ;  16  ib.  374. 

And  as  to  the  wife's  right  to  damages  for  personal  injuries  to  her, 
recovered  in  an  action  in  which  she  and  her  husband  are  co-plaintiffs, 
see  BeasUy  v.  Boney,  1891, 1  Q.  B.  609,  and  s.  5,  infra. 

Before  the  M.  W.  P.  A,  1893  (which,  however  (s.  1),  only  applies 
to  contracts  entered  into  after  the  passing  of  the  Act),  it  was  necessary, 
in  order  that  a  married  woman  should  be  liable  under  this  subs.,  that 
she  should  have  had  separate  property  at  the  time  of  the  contract  (Be 
Shakespear,  Deakin  v.  Lakin,  30  Ch.  D.  169 ;  PaUiser  v.  Gurney,  19 
Q.  B.  D.  519 ;  Stoydon  v.  Lee,  1891, 1  Q.  B.  661),  and  not  have  been 
restrained  from  anticipation  (see  s.  19,  infra  ;  Draycott  v.  Harrison, 
17  Q.  B.  D.  147),  and  where  she  was  so  restrained  a  judgment  against 
her  on  a  promissory  note  made  after  the  Act  had  no  effect  (Beckett  v. 
Tasker,  19  Q.  B.  D.  7  ;  Smith  v.  WhitUek,  55  L.  J.  Q.  B.  D.  286) ;  but 
arrears  or  savings  of  an  income  which  she  could  not  anticipate,  would 
do :  Fitzgibbon  v.  Blake,  3  Ir.  Ch.  Rep.  328 ;  Butler  v.  Cumpston,  7 
Eq.  16 ;  Cox  v.  Bennett,  1891, 1  Ch.  617  :  see,  however,  Hood-Barrs 
v.  Cathcart,  1894,  2  Q.  B.  559,  570 ;  PUlers  v.  Edwards,  39  Sol.  J.  96. 

As  to  the  effect  of  the  words  "  in  tort  or  otherwise,"  see  Whittaker 
v.  Kershaw,  45  Ch.  D.  320. 

For  a  form  of  judgment  under  this  Act,  see  Scott  v.  Motley,  20 
Q.  B.  D.  120;  Downe  v.  Fletcher,  21  ib.  11 ;  see  also  Bursffly.  Tanner, 
13  ib.  691 ;  NichoUs  v.  Morgan,  16  L.  R.  Ir.  409. 

Judgment  under  R.  S.  C,  1883,  Or.  xvi.,  r.  52,  may  be  ordered 
against  a  married  woman,  third  party,  as  a  feme  sole,  charging  her 
separate  estate  even  in  respect  of  a  liability  incurred  before  the  Act : 
Gloucestershire  Bg.  Co.  v.  Phillipps,  12  Q.  B.  D.  533. 

A  judgment  against  a  married  woman  may  be  the  foundation  of  a 
garnishee  order :  Holtby  v.  Hodgson,  24  Q.  B.  D.  103. 

And  an  order  against  her  to  pay  costs  can  be  enforced  against 
arrears,  accrued  since  the  institution  of  the  proceedings,  but  before  the 
order,  of  income  which  she  is  restrained  from  anticipating  (see  Cox.  v. 
Bennett,  1891, 1  Ch.  617,  distinguishing  Be  Glanvill,  31  Ch.  D.  532; 
see  also  Hyde  v.  Hyde,  13  P.  D.  166 ;  Michell  v.  Michell,  1891,  P.  208) ; 
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but  an  ordinary  judgment  cannot,  it  seems,  be  enforced  by  any  kind  3. 1. 

of  order  or  process  against  arrears  of  such  income  accrued  subsequently  

to  the  judgment  (Hood-Barrs  v.  Caihcart,  uhi  sup.) ;  nor,  it  seems, 
can  any  contract,  judgment,  or  order  bind,  under  this  s.,  any  arrears  of 
such  income,  even  though  due  and  payable,  before  they  have  actually 
come  to  her  hands :  see  that  case,  at  p.  570 ;  and  Pillers  v.  Edwards, 
ubi  sup, 

(3.)  Every  contract  entered  into  by  a  married  woman 
shall  he  deemed  to  he  a  contract  entered  into  by  her  with 
respect  to  and  to  hind  her  separate  property9  unless  the 
contrary  he  shown. 

This  subs,  is  repealed  by  M.  W.  P.  A.,  1893,  s.  4.    It  was  not  retro-   Not  retro- 
spective :  Condan  v.  Leyland,  27  Ch.  D.  632.  spective. 

The  contrary  was  shown,  if  she  had  no  property  but  what  she  could  "p011*™** 
not  anticipate  (Harrison  v.  Harrison,  13  P.  D.  180) ;  or  but  that 
and  her  own  and  her  children's  clothes :  Leak  v.  Driffield,  24  Q.  B. 
D.  98. 

(4.)  Every  contract  entered  into  by  a  married  woman 
with  respect  to  and  to  hind  her  separate  property  shall  bind 
not  only  the  separate  property  which  she  is  possessed  of  or 
entitled  to  at  the  date  of  the  contract,  but  also  all  separate 
property  which  she  may  thereafter  acquire. 

This  subs,  is  also  repealed  by  the  M.  W.  P.  A.,  1893,  s.  3.  It  was 
not  retrospective :  Conolan  v.  Leyland,  27  Gh.  D.  632 ;  TurnhuU  v. 
Forman,  15  Q.  B.  D.  234 ;  Be  Roper,  Roper  v.  Doncaster,  39  Oh. 
D.  482.  It  renders  obsolete  (see  Cox  v.  Bennett,  1891,  1  Oh.  617, 
622-3)  the  decision  in  Pike  v.  Fitzgibbon,  17  Oh.  D.  454,  that  the 
contract  of  a  married  woman  bound  so  much  only  of  her  separate  estate 
not  subject  to  restraint  on  anticipation  as  existed  at  the  date  of  the 
contract,  and  remained  when  judgment  was  enforced. 

As  to  the  definition  of  "  contract,"  see  s.  24. 

"  Thereafter,"  U.  during  the  coverture  (Beckett  v.  Tasker,  19  Q.  B.  D. 
7) ;  but  so  that  income,  which  she  cannot  anticipate,  is  not  bound :  see 
Hood-Barrs  v.  Catkcart,  1894,  2  Q.  B.  559. 

The  M.  W.  P.  A.,  1893,  applies  only  to  contracts  entered  into  after 
the  passing  of  the  Act,  and  it  repeals  the  two  preceding  subss.  absolutely. 
But  their  effect  as  to  acts  done  under  them  is  preserved :  see  Interpre- 
tation Act,  1889,  s.  38  (2),  (5)  and  (c). 

(5.)  Every  married  woman  carrying  on  a  trade  sepa- 
rately from  her  husband  shall,  in  respect  of  her  separate 
property,  be  subject  to  the  bankruptcy  laws  in  the  same 
way  as  if  she  were  a  feme  sole. 
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SS.  1,  2,  3.  It  is  conceived  that  this  subs,  is  not  restrictive,  and  that  a  married 

woman  who  does  not  carry  on  a  trade,  is,  as  a  feme  sole  in  respect  to 

Married  ner  pfQ^^  subject  to  the  bankruptcy  law  in  the  same  way  as  any 

trading.  other  non-trader :  but  see  Esher,  M.R.,  in  Holiby  v.  Hodgson,  24  Q.  B. 

D.  105, 106. 

A  married  woman  cannot,  however,  be  made  bankrupt  under  a 
bankruptcy  notice  on  a  judgment  in  the  form  in  Scott  v.  Motley  (see 
Be  Lynes,  1893,  2  Q.  B.  113) ;  nor  can  a  widow :  Be  Hetoett,  1895, 
1Q.B.328. 

A  married  woman  carrying  on    trade  in  partnership  with  her 

husband  does  not  carry  on  trade  separately  from  him :  Be  Helsby, 

W.  N.,  1893, 189.  KfdUx 

Married  A  married  woman  on  becoming  bankrupt  cannot  be  required  to 

woman  s  exercise  in  favour  of  the  trustee  in  bankruptcy  a  general  power  of 

general  power.  appointmenfc  (&>  parte  Gilchrist,  Be  Armstrong,  17  Q.B.  D.  521),  but 

her  life  interest  settled  to  her  separate  use  without  any  restraint  on 

anticipation  passes  to  the  trustee  notwithstanding  8. 19 :  Be  Armstrong, 

Ex  parte  Boyd,  21  Q.  B.  D.  264. 

As  to  what  constitutes  separate  business,  see  Re  Dearmer,  James  v. 
Dearmer,  W.  N.,  1885,  212 ;  LoveUv.  Newton,  4  C.  P.  D.  7 ;  Smith  v. 
Hancock,  1894,  2  Ch.  377. 

Property  of  a  2.  Every  woman  who  marries  after  the  commence- 
aftw'uw  Act  ment  °f  this  Act  shall  be  entitled  to  have  and  to  hold  as 
to  be  held  by  her  separate  property  and  to  dispose  of  in  manner  afore- 
jofe.**  said  all  real  and  personal  property  which  shall  belong 

to  her  at  the  time  of  marriage,  or  shall  be  acquired  by 
or  devolve  upon  her  after  marriage,  including  any  wages, 
earnings,  money,  and  property  gained  or  acquired  by  her 
in  any  employment,  trade,  or  occupation  in  which  she  is 
engaged  or  which'  she  carries  on  separately  from  her 
husband,  or  by  the  exercise  of  any  literary,  artistic,  or 
scientific  skill. 

Accordingly  the  examination  of  a  woman  married  since  1882,  as  to 

her  consent  under  S.  E.  A.,  s.  50,  is  not  necessary:  Biddell  v.  Errington, 

26  Ch.  D.  220;    Re  Robinson's  S.  E.,  38   Sol.  J.  325  (but  see 

Fines  and  Be  Smith's  Estate,  35  Ch.  D.  589,  596).    And  in  the  case  of  a  deed 

Recoveries  Act.  executed  by  her  under  a.  40  of  the  Fines  and  Recoveries  Act,  the 

husband's  concurrence  and  acknowledgment  by  her  are  not  required: 
see  Be  Drummond  and  Davie,  1891, 1  Ch.  524. 

As  to  a  married  woman's  exemption  from  Income  Tax,  see  Finance 
Act,  1894,  s.  34  (2). 

Loans  by  wife        3.  Any  money  or  other  estate  of  the  wife  lent  or 
to  husband.       entrusted  by  her  to  her  husband  for  the  purpose  of  any 


SS.  3,  4,  5. 
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trade  or  business  carried  on  by  him,  or  otherwise,  shall 
be  treated  as  assets  of  her  husband's  estate  in  case  of  his 
bankruptcy,  under  reservation  of  the  wife's  claim  to  a 
dividend  as  a  creditor  for  the  amount  or  value  of  such 
money  or  other  estate  after,  but  not  before,  all  claims  of 
the  other  creditors  of  the  husband  for  valuable  con- 
sideration in  money  or  money's  worth  have  been 
satisfied. 

This  8.  applies  unless  it  is  shown  that  money  was  not  lent  to  the  To  what  debts, 
husband  for  the  purpose  of  his  business  (Be  Oenese,  Ex  parte  District  &°->  applicable. 
B.  of  London,  16  Q.  B.  D.  700;  Ex  parte  TidsweU,  Be  TidsweU,  35 
W.  R  669 ;  Alexander  v.  BarnhiU,  21  L.  R.  Ir.  511 ;  Mackintosh  v. 
Pogose,  1895, 1  Ch.  505) ;  but  if  lent  to  a  trading  partnership  of 
which  the  husband  is  a  member,  the  wife,  so  far  as  respects  the 
joint  estate,  is  not  postponed  to  other  creditors :  Be  Tuff,  Ex  parte 
Nottingham,  19  Q.  B.  D.  88. 

It  is  conceived  that  this  s.  leaves  the  wife  free  to  enforce  any 
security  she  takes  from  her  husband  for  the  loan :  compare  Ex  parte 
Shea,  4  Gh.  D.  789 ;  Badeley  v.  Consolidated  Bank,  34  Ch.  D.  536 ; 
38  ib.  238. 

This  s.  is  not  retrospective :  Be  Home,  Ex  parte  Some,  54  L.  T.  301. 

This  s.  does  not  apply  where  a  widow,  administratrix — there  being 
no  bankruptcy — exercised  her  right  of  retainer :  In  re  May,  45  Gb.  D. 
499,  following  Lee  v.  Nuttall,  12  Ch.  D.  61.  For  its  application  in 
postponing  the  claim  of  a  widow  (who  had  no  right  of  retainer),  ic  an 
administration  action,  the  costs  of  which  left  not  enough  assets  to  pay  ^_ 
the  testator's  other  creditors  in  full,  see  Be  Long,  39  Sol.  J.  329.      <    ^r  -  J-  ?  *t<z~ 

4.  The  execution  of  a  general  power  by  will   by  a  Execution  of 
married  woman  shall  have  the  effect  of  making  the  pro-  genera  P°W€r 
perty  appointed  liable  for  her  debts  and  other  liabilities 

in  the  same  manner  as  her  separate  estate  is  made  liable 
under  this  Act 

This  s.  applies  only  to  contracts  made  after  its  commencement  (Be   To  what 

Boper,  Boper  v.  Doncaster,  39  Ch.  D.  482) ;  but  it  applies  to  them,  liabilities  thu 

whether  the  married  woman  had  separate  property  at  their  date,  or  *'  app  es* 

not:  Be  Ann,  1894, 1  Ch.  549.    As  to  the  law  apart  from  the  Act, 

see  those  cases  and  Pike  v.  Fitzgibbon,  17  Ch.  D.  at  p.  466 :  and  Be 

Parkin,  1892,  3  Ch.  510  (as  to  ante-nuptial  contracts).  Property 

acquired  after 

5.  Every  woman  married  before  the  commencement  of  the  Act  by  a 
this  Act  shall  be  entitled  to  have  and  to  hold  and  to  rieTworeUie 
dispose  of  in  manner  aforesaid  as  her  separate  property  £cfc •  *°  **  held 
all  real  and  personal  property,  her  title  to  which,  whether  fe,ne  sole. 

s 
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SS.  5,  6. 


When  title 
mast  accrue. 


"Spes 


successions. 


» 


As  to  stock, 
&c,  to  which 
a  married 
woman  is 
entitled. 


Tested  or  contingent,  and  whether  in  possession,  rever- 
sion, or  remainder,  shall  accrue  after  the  commencement 
of  this  Act,  including  any  wages,  earnings,  money,  and 
property  so  gained  or  acquired  by  her  as  aforesaid. 

The  date  when  the  title,  whether  vested  or  contingent,  was  acquired 
to  any  property,  and  not  the  date  when  it  falls  into  possession,  governs 
the  application  of  the  Act  (Reid  v.  Reid,  31  Ch.  D.  402  ;  Re  Dixon, 
35  %b.  4) ;  but  a  mere  "  spes  successionis  "  is  no  title :  Re  Parsons,  45 
Ch.  D.  51. 

Under  an  exercise  of  a  special  power,  title  accrues  when  the  power 
is  exercised,  not  when  it  is  created :  Re  Crawshay,  1891,  3  Gh.  176, 
180 ;  Sweetapple  v.  Eorlock,  11  Ch.  D.  745  ;  Re  Butler's  Trusts,  I.  R. 
3  Eq.  138. 

A  will,  made  before  the  Act,  by  a  married  woman,  will,  independ- 
ently of  s.  3  of  the  M.  W.  P.  A.,  1893,  pass  separate  property  accruing 
to  her  under  this  s. :  Re  Bowen,  1892,  2  Ch.  291. 

This  8.  includes  money  recovered  by  the  verdict  of  a  jury :  Beasley 
v.  Roney,  1891, 1  Q.  B.  409. 

6.  AH  deposits  in  any  post  office  or  other  savings  bank, 
or  in  any  other  bank,  all  annuities  granted  by  the  Com- 
missioners for  the  Beduction  of  the  National  Debt  or  by 
any  other  person,  and  all  sums  forming  part  of  the  public 
stocks  or  funds,  or  of  any  other  stocks  or  funds  transfer- 
able in  the  books  of  the  Governor  and  Company  of  the 
Bank  of  England,  or  of  any  other  bank,  which  at  the 
commencement  of  this  Act  are  standing  in  the  sole  name 
of  a  married  woman,  and  all  shares,  stock,  debentures, 
debenture  stock,  or  other  interests  of  or  in  any  corpora- 
tion, company,  or  public  body,  municipal,  commercial,  or 
otherwise,  or  of  or  in  any  industrial,  provident,  friendly, 
benefit,  building,  or  loan  society,  which  at  the  commence- 
ment of  this  Act  are  standing  in  her  name,  shall  be 
deemed,  unless  and  until  the  contrary  be  shown,  to  be 
the  separate  property  of  such  married  woman ;  and  the 
fact  that  any  such  deposit,  annuity,  sum  forming  part  of 
the  public  stocks  or  funds,  or  of  any  other  stocks  or  funds 
transferable  in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England  or  of  any  other  bank,  share, 
stock,  debenture,  debenture  stock,  or  other  interest  as 
aforesaid,  is  standing  in  the  sole  name  of  a   married 
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woman  shall  be  sufficient  prima  facie  evidence  that  she  ss.  6, 7. 
is  beneficially  entitled  thereto  for  her  separate  use,  so  as 
to  authorize  and  empower  her  to  receive  or  transfer  the 
same  and  to  receive  the  dividends,  interests,  and  profits 
thereof,  without  the  concurrence  of  her  husband,  and  to 
indemnify  the  Postmaster  General,  the  Commissioners 
for  the  Eeduction  of  the  National  Debt,  the  Governor 
and  Company  of  the  Bank  of  England,  the  Governor  and 
Company  of  the  Bank  of  Ireland,  and  all  directors, 
managers,  and  trustees  of  every  such  bank,  corporation, 
company,  public  body,  or  society  as  aforesaid,  in  respect 
thereof. 

This  a.  applies  to  funds  in  the  sole  name  of  a  married  woman  at  the 
commencement  of  the  Act,  although  "  name,"  and  not  "  sole  name," 
occurs  in  the  14th  line.  The  next  s.  applies  to  those  subsequently 
transferred  to  her  sole  name.  The  words  "  beneficially  entitled  "  appear 
to  exclude  the  case  of  trust  property,  which,  however,  seems  supplied 
by  s.  18. 

This  s.  uses  the  old  expressions  "  separate  property  of  a  married 
woman,"  and  "separate  use,"  but  nothing  seems  to  arise  thereon. 
The  words  "separate  use"  and  "separate  property  of  a  married 
woman  "  seem  to  be  used  as  equivalent  expressions :  see  first  note  to 
s.  1  (1)  of  this  Act. 

As  to  the  law  under  the  M.  W.  P.  A.,  1870,  see  that  Act,  ss.  3-5, 
and  Howard  v.  Bank  of  England,  19  Eq.  275. 

7.  All  sums  forming  part  of  the  public  stocks  or  funds,  As  to  stock, 
or  of  any  other  stocks  or  funds  transferable  in  the  books  frca'nBferred, 
of  the  Bank  of  England  or  of  any  other  bank,  and  all  &c.,  to  a  mar- 

,       ,  . .  j  ...  ,  ried  woman. 

such  deposits  and  annuities  respectively  as  are  men- 
tioned in  the  last  preceding  section,  and  all  shares, 
stock,  debentures,  debenture  stock,  and  other  interests 
of  or  in  any  such  corporation,  company,  public  body,  or 
society  as  aforesaid,  which  after  the  commencement  of 
this  Act  shall  be  allotted  to  or  placed,  registered,  or 
transferred  in  or  into  or  made  to  stand  in  the  sole  name 
of  any  married  woman  shall  be  deemed,  unless  and  until 
the  contrary  be  shown,  to  be  her  separate  property,  in 
respect  of  which  so  far  as  any  liability  may  be  incident 
thereto  her  separate  estate  shall  alone  be  liable,  whether 
the  same  shall  be  so  expressed  in  the  document  whereby 

s  2 


SS.  7,  8. 


Investments  in 
joint  names  of 
married 
women  and 
others. 
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her  title  to  the  same  is  created  or  certified,  or  in  the  books 
or  register  wherein  her  title  is  entered  or  recorded,  or  not 
Provided  always,  that  nothing  in  this  Act  shall  require 
or  authorize  any  corporation  or  joint  stock  company  to 
admit  any  married  woman  to  be  a  holder  of  any  shares 
or  stock  therein  to  which  any  liability  may  be  incident 
contrary  to  the  provisions  of  any  Act  of  Parliament, 
charter,  bye-law,  articles  of  association,  or  deed  of  settle- 
ment regulating  such  corporation  or  company. 

This  s.  does  not  contain  the  words  "  beneficially  entitled,"  and 
appears,  therefore,  to  include  trust  property :  see  note  to  last  s. 

8.  All  the  provisions  hereinbefore  contained  as  to 
deposits  in  any  post  office  or  other  savings  bank,  or  in 
any  other  bank,  annuities  granted  by  the  Commissioners 
for  the  ^Reduction  of  the  National  Debt  or  by  any  other 
person,  sums  forming  part  of  the  public  stocks  or  funds, 
or  of  any  other  stocks  or  funds  transferable  in  the  books 
of  the  Bank  of  England  or  of  any  other  bank,  shares, 
stock,  debentures,  debenture  stock,  or  other  interests  of 
or  in  any  such  corporation,  company,  public  body,  or 
society  as  aforesaid  respectively,  which  at  the  commence- 
ment of  this  Act  shall  be  standing  in  the  sole  name  of  a 
married  woman,  or  which,  after  that  time,  shall  be  allotted 
to,  or  placed,  registered,  or  transferred  to  or  into,  or  made 
to  stand  in,  the  sole  name  of  a  married  woman,  shall 
respectively  extend  and  apply,  so  far  as  relates  to  the 
estate,  right,  title,  or  interest  of  the  married  woman,  to 
any  of  the  particulars  aforesaid  which,  at  the  commence- 
ment of  this  Act,  or  at  any  time  afterwards,  shall  be 
standing  in  or  shall  be  allotted  to,  placed,  registered,  or 
transferred  to  or  into,  or  made  to  stand  in,  the  name  of 
any  married  woman  jointly  with  any  persons  or  person 
other  than  her  husband. 

This  6.  appears  not  to  include  trust  property  standing  in  the  names 
of  a  married  woman  jointly  with  any  persons  or  person  other  than  her 
husband,  at  the  commencement  of  the  Act,  but  does  include  trust 
property  subsequently  transferred  to  her  jointly  with  any  persons  or 
person  other  than  her  husband :  see  notes  to  last  two  ss. 

As  to  the  law  before  this  Act,  see  note  to  s.  6,  supra. 
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9.  It  shall  not  be  necessary  for  the  husband  of  any    ss,  9>  10,  n. 
married  woman,  in  respect  of  her  interest,  to  join  in  the  As  t0  stock 
transfer  of  any  such  annuity  or  deposit  as  aforesaid,  or  &c» standing 
any  sum  forming  part  of  the  public  stocks  or  funds,  or  of  names  of  a 
any  other  stocks  or  funds  transferable  as  aforesaid,  or  any  married 

j  'j     woman  and 

share,  stock,  debenture,  debenture  stock,  or  other  benefit,  others. 
right,  claim,  or  other  interest  of  or  in  any  such  corpora- 
tion, company,  public  body,  or  society  as  aforesaid,  which 
is  now  or  shall  at  any  time  hereafter  be  standing  in  the 
sole  name  of  any  married  woman,  or  in  the  joint  names 
of  such  married  woman  and  any  other  person  or  persons 
not  being  her  husband. 

10.  If  any  investment  in  any  such  deposit  or  annuity  Fraudulent 
as  aforesaid,  or  in  any  of  the  public  stocks  or  funds,  or  with^mowy  of 
in  any  other  stocks  or  funds  transferable  as  aforesaid,  or  husband. 

in  any  share,  stock,  debenture,  or  debenture  stock  of  any 
corporation,  company,  or  public  body,  municipal,  com- 
mercial, or  otherwise,  or  in  any  share,  debenture,  benefit, 
right,  or  claim  whatsoever  in,  to,  or  upon  the  funds  of 
any  industrial,  provident,  friendly,  benefit,  building,  or 
loan  society,  shall  have  been  made  by  a  married  woman 
by  means  of  moneys  of  her  husband,  without  his  consent, 
the  Court  may,  upon  an  application  under  section  seven- 
teen of  this  Act,  order  such  investment,  and  the  dividends 
thereof,  or  any  part  thereof,  to  be  transferred  and  paid 
respectively  to  the  husband ;  and  nothing  in  this  Act 
contained  shall  give  validity  as  against  creditors  of  the 
husband  to  any  gift,  by  a  husband  to  his  wife,  of  any 
property,  which,  after  such  gift,  shall  continu  e  to  be  in 
the  order  and  disposition  or  reputed  ownership  of  the 
husband,  or  to  any  deposit  or  other  investment  of  moneys 
of  the  husband  made  by  or  in  the  name  of  his  wife  in 
fraud  of  his  creditors ;  but  any  moneys  so  deposited  or 
invested  may  be  followed  as  if  this  Act  had  not  passed. 

11.  A  married  woman  may  by  virtue  of  the  power  of  Moneys  pay- 
making  contracts  hereinbefore  contained  effect  a  policy  ^Ifcy^aur- 
upon  her  own  life  or  the  life  of  her  husband  for  her  ancenotto 
separate  use ;  and  the  same  and  all  benefit  thereof  shall  esutePof  the 
enure  accordingly.  insured. 
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s.  11.  A  policy  of  assurance  effected  by  any  man  on  his  own 

life,  and  expressed  to  be  for  the  benefit  of  his  wife,  or  of 
his  children,  or  of  his  wife  and  children,  or  any  of  them, 
or  by  any  woman  on  her  own  life,  and  expressed  to  be  for 
the  benefit  of  her  husband,  or  of  her  children,  or  of  her 
husband  and  children,  or  any  of  them,  shall  create  a  trust 
in  favour  of  the  objects  therein  named,  and  the  moneys 
payable  under  any  such  policy  shall  not,  so  long  as  any 
object  of  the  trust  remains  unperformed,  form  part  of  the 
estate  of  the  insured,  or  be  subject  to  his  or  her  debts : 
Provided,  that  if  it  shall  be  proved  that  the  policy  was 
effected  and  the  premiums  paid  with  intent  to  defraud 
the  creditors  of  the  insured,  they  shall  be  entitled  to 
receive,  out  of  the  moneys  payable  under  the  policy,  a 
sum  equal  to  the  premiums  so  paid.  The  insured  may 
by  the  policy,  or  by  any  memorandum  under  his  or  her 
hand,  appoint  a  trustee  or  trustees  of  the  moneys  payable 
under  the  policy,  and  from  time  to  time  appoint  a  new 
trustee  or  new  trustees  thereof,  and  may  make  provision 
for  the  appointment  of  a  new  trustee  or  new  trustees 
thereof,  and  for  the  investment  of  the  moneys  payable 
under  any  such  policy.  In  default  of  any  such  appoint- 
ment of  a  trustee,  such  policy,  immediately  on  its  being 
effected,  shall  vest  in  the  insured  and  his  or  her  legal 
personal  representatives,  in  trust  for  the  purposes  afore- 
said. If,  at  the  time  of  the  death  of  the  insured,  or  at 
any  time  afterwards,  there  shall  be  no  trustee,  or  it  shall 
be  expedient  to  appoint  a  new  trustee  or  new  trusteen,  a 
trustee  or  trustees  or  a  new  trustee  or  new  trustees  may 
be  appointed  by  any  Court  having  jurisdiction  under  the 
is  &  u  Vict.,  provisions  of  the  Trustee  Act,  1850,  or  the  Acts  amend- 
ing  and  extending  the  same.  The  receipt  of  a  trustee 
or  trustees  duly  appointed,  or,  in  default  of  any  such 
appointment,  or  in  default  of  notice  to  the  insurance 
office,  the  receipt  of  the  legal  personal  representative  of 
the  insured  shall  be  a  discharge  to  the  office  for  the  sum 
secured  by  the  policy,  or  for  the  value  thereof,  in  whole 
or  in  part. 
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The  following  points  seem  to  arise  on  this  a.,  and  may,  it  is  con-  S.  11. 

ceived,  be  answered  or  explained  as  follows : —  — - 

1.  A  policy  effected  by  a  married  woman  remains  her  separate  Point*  *nBing 
property  if  the  objects  in  whose  favour  it  is  effected  foil,  and  can  be  p  ,."     "ff      . 
disposed  of  by  her  as  a  feme  sole  (see  88. 1, 24) :  see  Cleaver  v.  Mutual  j,  °  married 
Reserve  Fund  Life  Association,  1892, 1  Q.  B.  147.  woman. 

2.  If  the  policy  is  effected  by  a  man  for  the  benefit  of  his  wife  and  When  interest* 
children,  or  by  a  woman  for  the  benefit  of  her  husband  and  children,  vest  under, 
the  beneficiaries  acquire,  at  the  time  or  in  the  event  specified  in  the 

policy,  vested  interests  in  like  manner  as  in  case  of  an  ordinary  policy 

effected  and  assigned  to  trustees  on  trust.    If  the  wife  or  husband  is 

to  take  a  life  interest  only,  it  should  be  so  expressed :  if  there  be  no 

direction  to  the  contrary,  the  wife  and  children  take  as  joint  tenants : 

see  Be  Scyton,  34  Ch.  D.  511,  dissenting  from  Re  Adam,  23  Ch.  D. 

629;  Re  Dairies'  Policy  Trusts,  1892, 1  Ch.  90,  following  Re  Seyton. 

If  the  policy  is  effected  by  a  man  or  his  wife  for  the  benefit  of  the  How  policy 

other  alone  it  should  be  expressed  that  that  other  shall  take  only  in  shoul* **  ex" 

case  of  surviving,  as  otherwise  there  will  be  an  immediate  right  to  preM    ' 

dispose  of  it. 

3.  The  power  to  effect  a  policy  is  not,  it  seems,  as  in  the  Act  of  1870,   Policies 

confined  to  a  married  man  or  woman.    An  unmarried  man  or  woman  effected  under 

may  under  this  s.  effect  a  policy  for  any  future  wife  or  husband  and       8  s>  b^. 

,  .,,  r       j  j  unmarried 

children.  persons. 

4.  Children  only  and  not  issue  generally  are  within  the  s.  jMue  other 

5.  The  policy  under  this  s.  is  in  effect  a  complete  settlement  of  than  children 
personalty  incapable  of  being  defeated  by  the  person  making  it  though   n°t  within 
there  be  no  wife  or  children  yet  in  existence.    Nor  can  the  insured      w  8* 
surrender  the  policy ;  but  perhaps  (there  being  no  covenant  to  keep  np   Effect  of  this  s. 
the  policy)  it  might  be  exchanged  for  a  policy  for  a  smaller  sum  on  the   ?n  policy,  and 
same  life  and  free  of  premium,  this  being  the  ouly  mode  of  preserving   lts  rorren(l*r« 
the  policy  if  the  premium  cannot  be  paid. 

6.  In  the  absence  of  wife  or  husband  or  child  capable  of  taking 
under  the  trusts,  the  policy  is  part  of  the  estate  of  the  insured,  and 
would  pass  to  his  or  her  trustee  in  bankruptcy  :  see  Cleaver  v.  Mutual, 
<£c.,  Association,  ubi  sup.  A  general  power  to  surrender  should  not 
be  reserved.  If  it  were  reserved,  or  could  be  implied,  it  could  be 
exercised  by  the  trustee  in  bankruptcy  and  thus  defeat  the  settlement. 
The  only  power  reserved  (if  any)  should  be  to  apply  bonuses  in 
reduction  of  premiums,  or  to  surrender  in  exchange  for  a  policy  of 
smaller  amount  at  a  reduced  premium,  or  with  all  premiums  paid  up. 

7.  Though  this  s.  does  not,  like  the  Act  of  1870,  say  that  wife 
and  children  are  under  the  policy  to  take  "  according  to  the  interest 
expressed,"  yet  the  trusts  of  the  policy  money  may,  it  is  conceived,  be 
moulded  in  any  way  the  insured  desires  for  the  benefit  of  wife  and 
children. 

8.  The  words  "in  default  of  notice  to  the  insurance  office"  mean  Notice. 
In  default  of  notice  of  appointment  of  trustees  of  the  policy  money. 

But  during  the  insured's  life,  where  there  are  no  trustees,  notices  of 
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assignments  and  charges  must,  it  is  conceived,  be  given  to  the  office, 
there  being  no  one  else  to  receive  them,  and  the  office  must  record  and 
acknowledge  them  as  in  case  of  an  ordinary  policy.  No  other  notice 
seems  possible.  Nevertheless  the  office  may  pay  the  money  to  the 
trustees  thereof  when  appointed,  or,  if  none,  to  the  insured's  personal 
representatives,  but  should  in  each  case  hand  'over  copies  of  the 
notices. 

9.  Assuming  the  policy  to  have  no  money  value,  no  settlement  stamp 
beyond  the  10s.  for  a  Declaration  of  Trust  is  payable ,  there  being  no 
provision  made  for  keeping  up  the  policy :  see  the  Stamp  Act,  1891, 
s.104. 

10.  The  s.  does  not  expressly  authorize  the  appointment  of  trustees 
of  the  policy,  but  only  trustees  of  the  money  payable  under  the  policy. 
If  no  trustee  is  appointed,  the  policy  being  in  the  name  of  the  insured 
vests  in  him,  which  appears  unavoidable,  there  being  no  provision  in 
the  Act  vesting  it  in  any  other  person. 

11.  If  trustees  are  appointed  it  is  not  stated  that  the  policy  is  to 
vest  in  them,  but  their  receipts  are  made  a  discharge  for  the  policy 
money ;  consequently  under  the  Policies  of  Assurance  Act,  1867  (30 
&  31  Vict.  c.  144),  they  have  a  legal  right  to  sue  on  the  policy,  if 
notice  is  given  according  to  s.  3  of  that  Act,  and  this  seems  in  effect 
to  vest  the  policy  in  them  in  the  same  manner  as  an  assignment  on 
trust. 

12.  If  the  policy  names  trustees  it  does  not  seem  necessary  to  the 
effectual  appointment  of  such  trustees  that  the  insured  should  sign 
the  policy,  but  he  or  she  must  sign  any  separate  writing  appointing 
trustees. 

13.  Having  regard  to  the  other  provisions  of  the  Act,  the  effect  of 
this  s.  seems  to  be  only  to  render  unnecessary  a  deed  assigning  the 
policy  to  trustees  upon  trust,  and  (see  Holt  v.  Ever  all,  2  Ch.  D.  273) 
to  prevent  the  settlement  from  coming  within  s.  91  of  the  Bankruptcy 
Act,  1869,  or  s.  47  of  the  Bankruptcy  Act,  1883 :  see  s.  152  of  that 
Act. 

A 8  to  the  title  now  of  a  petition  for  appointment  of  new  trustees  of 
a  policy  under  M.  W.  P.  A.,  1870,  see  Be  Soutar,  26  Ch.  D.  236, 
where  Pearson,  J.,  seemed  to  think  that  s.  10  of  the  Act  of  1870  is  no 
longer  in  force,  and  he  refused  to  appoint  a  single  trustee  though 
expressly  authorized  by  that  s. :  Be  Howson,  W.  N.,  1885,  213. 

A  policy  effected  under  s.  10  of  M.  W.  P.  A.,  1870,  by  a  man  on  his 
own  life  lor  the  benefit  of  his  wife  and  children  was  authorized  to  be 
exchanged  for  another  policy  for  a  smaller  sum,  with  premiums  fully 
paid  up,  in  Bchultze  v.  Scliultze,  56  L.  J.  Ch.  356. 

It  has  been  questioned  whether  this  s.  applies  to  an  endowment 
policy  creating  a  trust  for  wile  and  children,  that  is,  a  policy  under 
which  the  money  is  payable  not  only  on  death,  but  also  on  surviving  a 
certain  age.  Such  a  policy  is  an  ordinary  life  policy  with  the  benefit 
accelerated,  and  seems  to  come  within  the  definition  of  a  "  policy 
effected  by  a  man  on  his  own  life.11    It  would  at  all  events  be  good  as. 


MARRIED  WOMEN'S  PROPERTY  ACT,   1882.         265 

a  voluntary  settlement  provided  there  is  no  bankruptcy  within  two      SS.  11,  12* 
years  and  the  person  effecting  the  policy  is  not  insolvent  at  the  date  of  ~~ 

the  policy,  otherwise  it  becomes  good  only  after  ten  years :  Bankruptcy 
Act,  1883,  s.  47. 

As  to  the  legality  and  effect  of  a  policy  effected  for  purposes  similar 
to  those  of  this  s.,  but  not  under  the  8.,  see  Re  Davies,  1892,  3  Ch.  63. 

12,  Every  woman,  whether  married  before  or  after  Remedies  of 
this  Act,  shall  have  in  her  own  name  against  all  persons  "omanVor 
whomsoever,  including   her    husband,   the   same    civil  protection  and 
remedies,  and  also  (subject,  as  regards  her  husband,  to  separate0 
the  proviso  hereinafter  contained)  the  same  remedies  and  prop^y* 
redress  by  way  of  criminal  proceedings,  for  the  protection 
and  security  of  her  own  separate   property,  as  if  such 
property  belonged  to  her  as  a  feme  sole,  but,  except  as 
aforesaid,  no  husband  or  wife  shall  be  entitled  to  sue  the 
other  for  a  tort.    In  any  indictment  or  other  proceeding 
under  this  section  it  shall  be  sufficient  to  allege  such 
property  to  be  her  property;   and  in  any  proceeding 
under  this  section  a  husband  or  wife  shall  be  competent 
to  give  evidence  against  each  other,  any  statute  or  rule  of 
law  to  the  contrary  notwithstanding:  Provided  always, 
that  no  criminal  proceedings  shall  be  taken  by  any  wife 
against  her  husband  by  virtue  of  this  Act  while  they  are 
living  together,  as  to  or  concerning  any  property  claimed 
by  her,  nor  while  they  are  living  apart,  as  to  or  concern- 
ing any  act  done  by  the  husband  while  they  were  living 
together,  concerning  property  claimed  by  the  wife  unless 
such  property  shall  have  been  wrongfully  taken  by  the 
husband  when  leaving  or  deserting,  or  about  to  leave  or 
desert,  his  wife. 

A  married  woman's  debt  against  her  husband  is  within  the  Statutes  Married 

of  Limitation  :  Re  Lady  Eastings,  Hallett  v.  Eastings,  35  Ch.  D.  94.  woman's 

An  injunction  may  be  granted  on  the  application  of  a  married  ^"ft^* 

woman  on  her  sole  undertaking  as  to  consequential  damages :  Re  ftgftinst  her 

Prynne,  53  L.  T.  45 ;  W.  N.,  1885,  144 ;  Pike  v.  Cave,  W.  N,  1893,  husband. 

91.    And  a  husband  is  not  debarred  from  proceeding  against  his  wife  Injunction, 
under  such  an  undertaking  by  the  prohibition  in  this  s.  in  regard  to 
his  wife's  torts :  Eunt  v.  Eunt,  54  L.  J.  Ch.  289 ;  W.  N.,  1884,  243. 

A  married  woman  may  not  take  criminal  proceedings  against  her  Defamatory 

husband  for  a  defamatory  libel :  Beg.  v.  Lord  Mayor  of  London,  16  libel. 
Q.  B.  D.  772. 
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As  to  this  s.  see  Reg.  v.  Britlhton,  12  Q.  B.  D.  266,  and  M.  W.  P.  A., 
1884. 

13.  A  woman  after  her  marriage  shall  continue  to  be 
liable  in  respect  and  to  the  extent  of  her  separate  pro- 
perty for  all  debts  contracted,  and  all  contracts  entered 
into  or  wrongs  committed  by  her  before  her  marriage, 
including  any  sum  for  which  she  may  be  liable  as  a  con- 
tributory, either  before  or  after  she  has  been  placed  on 
the  list  of  contributories,  under  and  by  virtue  of  the 
Acts  relating  to  joint-stock  companies ;  and  she  may  be 
sued  for  any  such  debt  and  for  any  liability  in  damages 
or  otherwise  under  any  such  contract,  or  in  respect  of 
any  such  wrong ;  and  all  sums  recovered  against  her  in 
respect  thereof,  or  for  any  costs  relating  thereto,  shall 
be  payable  out  of  her  separate  property ;  and,  as  between 
her  and  her  husband,  unless  there  be  any  contract 
between  them  to  the  contrary,  her  separate  property 
shall  be  deemed  to  be  primarily  liable  for  all  such  debts, 
contracts,  or  wrongs,  and  for  all  damages  or  costs  re- 
covered in  respect  thereof :  Provided  always,  that  nothing 
in  this  Act  shall  operate  to  increase  or  diminish  the 
liability  of  any  woman  married  before  the  commence- 
ment of  this  Act  for  any  such  debt,  contract,  or  wrong 
as  aforesaid,  except  as  to  any  separate  property  to  which 
she  may  become  entitled  by  virtue  of  this  Act,  and  to 
which  she  would  not  have  been  entitled  for  her  separate 
use  under  the  Acts  hereby  repealed  or  otherwise,  if  this 
Act  had  not  passed. 

The  debt  of  a  married  woman  as  devisee  of  land  settled  on  her  for 
life  on  her  marriage,  is  a  debt  "  contracted  by  her  before  marriage,"  and 
her  life  interest  is  liable,  notwithstanding  restraint  on  anticipation:  Be 
Eedgely,  Small  v.  Hedgdy,  34  Ch.  D.  379 ;  and  "  before  her  marriage  " 
means  "  before  her  existing  marriage,"  not  "any  marriage"  :  Jay  v. 
Robinson,  25  Q.  B.  D.  467. 

"  Debts  contracted  "  include  her  liabilities  in  respect  of  her  separate 
property :  Jay  v.  Robinson,  ubi  sup. 

As  to  the  liabilities  of  husband  and  wife  under  this  and  the  two 
following  ss.,  see  Beck  v.  Pierce,  23  Q.  B.  D.  316. 

As  to  the  liability,  apart  from  these  ss.,  of  a  man  who  marries  a 
female  contributory,  see  the  Companies  Act,  1862,  s.  78 ;  Buckley  on 
the  Companies  Acts,  6th  ed.,  pp.  78,  207. 
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" Liability  in  damages  or  otherwise"  e.g.  to  specific  performance,    SS.  13, 14, 15. 
see  Smith  v.  Lucas,  18  Ch.  D.  531,  543.  

As  to  her  liability  apart  from  the  Act,  see  Smith  v.  Lucas;  Beck  v. 
Pierce,  ubi  sup. ;  Re  Parkin,  1892,  3  Ch.  510 ;  Scott  v.  Morley,  20 
Q.  B.  D.  120, 123-4 ;  Robinson  v.  Lynes,  1894,  2  Q.  B.  577 ;  Chubb  v. 
Stretch,  9  Eq.  555 ;  Vanderheyden  v.  Matlory,  1  Comstock  (New  York 
Appeals),  452. 

14.  A  husband  shall  be  liable  for  the  debts  of  his  H^bandto  b* 
wife  contracted,  and  for  all  contracts  entered  into  and  wife»g  ^bts 
wrongs  committed  by  her,  before  marriage,  including  ^^c^. 
any  liabilities  to  which  she  may  be  so  subject  under  the  riage  to  a 
Acts  relating  to  joint-stock  companies  as  aforesaid,  to 

the  extent  of  all  property  whatsoever  belonging  to  his 
wife  which  he  shall  have  acquired  or  become  entitled  to 
from  or  through  his  wife,  after  deducting  therefrom  any 
payments  made  by  him,  and  any  sums  for  which  judg- 
ment may  have  been  bona  fide  recovered  against  him  in 
any  proceeding  at  law,  in  respect  of  any  such  debts, 
contracts,  or  wrongs  for  or  in  respect  of  which  his  wile 
was  liable  before  her  marriage  as  aforesaid ;  but  he  shall 
not  be  liable  for  the  same  any  further  or  otherwise ;  and 
any  Court  in  which  a  husband  shall  be  sued  for  any  such 
debt  shall  have  power  to  direct  any  inquiry  or  proceed- 
ings which  it  may  think  proper  for  the  purpose  of 
ascertaining  the  nature,  amount,  or  value  of  such  pro- 
perty ;  Provided  always,  that  nothing  in  this  Act  con- 
tained shall  operate  to  increase  or  diminish  the  liability 
of  any  husband  married  before  the  commencement  of 
this  Act,  for  or  in  respect  of  any  such  debt  or  other 
liability  of  his  wife  as  aforesaid. 

See  as  to  a  husband's  liability  apart  from  the  Act :  Beck  v.  Pierce, 
23  Q.  B.  D.  316. 

15.  A  husband  and  wife  may  be  jointly  sued  in  respect  Suits  for  ante- 
of  any  such  debt  or  other  liability  (whether  by  contract  nabiiftiea. 

or  for  any  wrong)  contracted  or  incurred  by  the  wife 
before  marriage  as  aforesaid,  if  the  plaintiff  in  the  action 
shall  seek  to  establish  his  claim,  either  wholly  or  in 
part,  against  both  of  them ;  and  if  in  any  such  action, 
or  in  any  action  brought  in  respect  of  any  such  debt  or 
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SS.  15,  16, 17.  liability  against  the  husband  alone,  it  is  not  found  that 

the  husband  is  liable  in  respect  of  any  property  of  the 
wife  so  acquired  by  him  or  to  which  he  shall  have 
become  so  entitled  as  aforesaid,  he  shall  have  judgment 
for  his  costs  of  defence,  whatever  may  be  the  result  of  the 
action  against  the  wife  if  jointly  sued  with  him  ;  and  in 
any  such  action  against  husband  and  wife  jointly,  if  it 
appears  that  the  husband  is  liable  for  the  debt  or 
damages  recovered,  or  any  part  thereof,  the  judgment  to 
the  extent  of  the  amount  for  which  the  husband  is  liable 
shall  be  a  joint  judgment  against  the  husband  personally 
and  against  the  wife  as  to  her  separate  property ;  and  as 
to  the  residue,  if  any,  of  such  debt  and  damages,  the 
judgment  shall  be  a  separate  judgment  against  the  wife 
as  to  her  separate  property  only. 

"  Joint  judgment n  :  as  to  the  meaning  of  these  words,  see  Beck  v. 
Pierce,  23  Q.  B.  D.  316,  321. 

Act  of  wife  16.  A  wife  doing  any  act  with  respect  to  any  property 

mtll  pro-11"  of  her  husband,  which,  if  done  by  the  husband  with 
ceedings.  respect  to  property  of  the  wife,  would  make  the  husband 

liable  to  criminal  proceedings  by  the  wife  under  this  Act, 
shall  in  like  manner  be  liable  to  criminal  proceedings  by 
her  husband. 

Evidence  in  Formerly  (see  Beg.  v.  Brittleton,  12  Q.  B.  D.  266)  in  criminal  pro- 

crirainal  cases,   ceedings  under  this  s.  a  husband's  evidence  could  not  be  received 
against  his  wile :  but  see  now  the  M.,W.  P.  A.,  1884,  s.  1. 

Questions  be-  17.  In  any  question  between  husband  and  wife  as  to 
STrffctt1  *■»  title  to  or  potion  of  property,  either  party,  or  any 
property  to  be    BUCh  bank,  corporation,  company,  public  body,  or  society 

decided  in  a  »  «j   •         i_  i_i  *     i       r      j  i 

summary  way.  a8  aforesaid  in  whose  books  any  stocks,  funds,  or  shares 

of  either  party  are  standing,  may  apply  by  summons  or 
otherwise  in  a  summary  way  to  any  judge  of  the  High 
Court  of  Justice  in  England  or  in  Ireland,  according  as 
such  property  is  in  England  or  Ireland,  or  (at  the  option 
of  the  applicant  irrespectively  of  the  value  of  the  pro- 
perty in  dispute)  in  England  to  the  Judge  of  the  County 
Court  of  the  district,  or  in  Ireland  to  the  chairman 
of  the  civil  bill  court  of  the  division  in  which  either 
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party  resides,  and  the  Judge  of  the  High  Court  of  s.  17. 
Justice  or  of  the  county  court,  or  the  chairman  of  the 
civil  bill  court  (as  the  case  may  be)  may  make. such 
order  with  respect  to  the  property  in  dispute,  and  as  to 
the  costs  of  and  consequent  on  the  application  as  he 
thinks  fit,  or  may  direct  such  application  to  stand  over 
from  time  to  time,  and  any  inquiry  touching  the  matters 
in  question  to  be  made  in  such  manner  as  he  shall  think 
fit :  Provided  always,  that  any  order  of  a  Judge  of  the 
High  Court  of  Justice  to  be  made  under  the  provisions 
of  this  section  shall  be  subject  to  appeal  in  the  same  way 
as  an  order  made  by  the  same  Judge  in  a  suit  pending 
or  on  an  equitable  plaint  in  the  said  Court  would  be ; 
and  any  order  of  a  county  or  civil  bill  court  under  the 
provisions  of  this  section  shall  be  subject  to  appeal  in 
the  same  way  as  any  other  order  made  by  the  same 
court  would  be,  and  all  proceedings  in  a  county  court 
or  civil  bill  court  under  this  section  in  which,  by  reason 
of  the  value  of  the  property  in  dispute,  such  court  would 
not  have  had  jurisdiction  if  this  Act  or  the  Married 
Women's  Property  Act,  1870,  had  not  passed,  may,  at 
the  option  of  the  defendant  or  respondent  to  such  pro- 
ceedings, be  removed  as  of  right  into  the  High  Court  of 
Justice  in  England  or  Ireland  (as  the  case  may  be),  by 
writ  of  certiorari  or  otherwise  as  may  be  prescribed  by 
any  rule  of  such  High  Court ;  but  any  order  made  or 
act  done  in  the  course  of  such  proceedings  prior  to  such 
removal  shall  be  valid,  unless  order  shall  be  made  to  the 
contrary  by  such  High  Court :  Provided  also,  that  the 
Judge  of  the  High  Court  of  Justice  or  of  the  county 
court,  or  the  chairman  of  the  civil  bill  court,  if  either 
party  so  require,  may  hear  any  such  application  in  his 
private  room :  Provided  also,  that  any  such  bank,  cor- 
poration, company,  public  body,  or  society  as  aforesaid, 
shall  in  the  matter  of  any  such  application  for  the 
purposes  of  costs  or  otherwise,  be  treated  as  a  stakeholder 
only. 

An  inquiry  was  ordered  under  this  s.  in  Phillips  v.  Phillips,  13 
P.  D.  220,  and  in  Tosher  v.  Tasker,  1895,  P.  1.    The  registrar  of  the 
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SS.  17,  18,  19.   !'•  D-  has  no  jurisdiction  to  make  an  order  under  this  s.:   Wood  v. 
'    Wood  &  White,  U  P.  D.  157. 


Married 
woman  as  an 
executrix  or 
trustee. 


Saving  of 
existing  settle- 
ments, and  the 
power  to  make 
future  settle- 
ments. 


18.  A  married  woman  who  is  an  executrix  or  adminis- 
tratrix alone  or  jointly  with  any  other  person  or  persons 
of  the  estate  of  any  deceased  person,  or  a  trustee  alone 
or  jointly  as  aforesaid  of  property  subject  to  any  trust, 
may  sue  or  be  sued,  and  may  transfer  or  join  in  trans- 
ferring any  such  annuity  or  deposit  as  aforesaid,  or  any 
sum  forming  part  of  the  public  stocks  or  funds,  or  of  any 
other  stocks  or  funds  transferable  as  aforesaid,  or  any 
share,  stock,  debenture,  debenture  stock,  or  other  benefit, 
right,  claim,  or  other  interest  of  or  in  any  such  corpora- 
tion, company,  public  body,  or  society  in  that  character, 
without  her  husband,  as  if  she  were  a  feme  sole. 

This  s.  seems  to  cover  in  certain  cases  more  than  is  necessary,  and  to 
be  scarcely  sufficient  in  others.  So  far  as  the  preceding  ss.  apply  to 
trust  property,  the  express  power  to  transfer  the  particular  items  of 
trust  property  here  mentioned  is  not  required,  more  especially  as  the 
married  woman  would  not  in  most  cases  for  the  purposes  of  transfer  be 
known  to  be  a  trustee.  On  the  other  hand,  unless  the  preceding  ss. 
do  so  apply,  no  provision  is  made  for  transfer  of  other  kinds  of  trust 
property  not  mentioned  in  this  s.,  as,  for  instance,  land  and  choses  in 
action :  and  see  Lewin  on  Trusts,  8th  ed.,  36,  and  arguments  in  Re 
Docwra,  29  Ch.  D.  693.  The  s.  seems  useful  as  an  express  provision 
that  a  married  woman,  as  personal  representative  of  a  deceased  person, 
may  transfer  funds  standing  in  the  name  of  the  deceased,  and  also 
funds  standing  at  the  commencement  of  the  Act  in  her  sole  name  of 
of  which  she  is  trustee,  or  in  her  name  jointly  with  others  as  trustees, 
to  which  cases  ss.  6  and  8  do  not  apply. 

By  s.  24  the  husband  of  a  trustee,  executrix,  or  administratrix,  is 
freed  from  all  liabilities  of  the  wife  in  those  characters,  unless  he  has 
intermeddled  with  the  trust  or  administration. 

An  order  for  payment  to  a  married  woman  as  executrix  should  con- 
tain the  words  "  on  her  separate  receipt " :  Re  Ilaviksworth,  W.  N.T 
1887, 113 ;  Seton,  5th  ed.,  p.  193. 

19.  Nothing  in  this  Act  contained  shall  interfere  with 
or  affect  any  settlement  or  agreement  for  a  settlement 
made  or  to  be  made,  whether  before  or  after  marriage, 
respecting  the  property  of  any  married  woman,  or  shall 
interfere  with  or  render  inoperative  any  restriction 
against  anticipation  at  present  attached  or  to  be  here- 
after attached  to  the  enjoyment  of  any  property  or  income 
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by  a  woman  under  any  settlement,  agreement  for  a  s.  19. 
settlement,  will,  or  other  instrument ;  but  no  restriction 
against  anticipation  contained  in  any  settlement  or 
agreement  for  a  settlement  of  a  woman's  own  property  to 
be  made  or  entered  into  by  herself  shall  have  any  validity 
against  debts  contracted  by  her  before  her  marriage,  and 
no  settlement  or  agreement  for  a  settlement  shall  have 
any  greater  force  or  validity  against  creditors  of  such 
woman  than  a  like  settlement  or  agreement  for  a  settle- 
ment made  or  entered  by  a  man  would  have  against  his 
creditors. 

"  Interfere  with  or  affect " :  as  to  tbe  meaning  of  these  words,  see 
Re  Armstrong,  21  Q.  B.  D.  264 ;  Re  Onslow,  39  Ch.  D.  622,  625. 

"  Debts  contracted  by  her  before  marriage  "  :  sec  Jay  v.  Robinson, 
25  Q.  B.  D.  467,  cited  on  a.  13,  sup. 

The  last  clause  in  this  s.,  taken  in  connection  with  s.  1  (5),  places  a  Settlement 
settlement  or  agreement  for  a  settlement  by  a  married  woman  trading  by  married 
separately  from  her  husband  within  the  principle  of  Ex  parte  Bolland,   T01?**9  ah 
L.  R.  17  Eq.  115 ;  and  see  Axford  v.  Reid,  22  Q.  B.  D.  548;  Jay  v.   vo^  again8t 
Robinson,  ubi  sup.  creditors. 

This  s.  does  not  alter  the  construction  of  a  settlement  made  before  Construction 
the  Act.    Thus  a  covenant  therein  by  husbaud  and  wife,  to  settle  all   of  settlement 
property  of  the  wife  except  that  given  to  her  separate  use,  will  still   n°t  altered, 
include  property  not  given  to  her  separate  use,  but  to  which  under  this 
Act  she  becomes  entitled  separately  as  a  feme  sole :  Stonor's  Trusts, 
24  Ch.  D.  195;  Re  Whitaker,  Christian  v.   Whitaker,  34  Ch.  D.  227. 
And  the  same  construction  has  been  put  upon  a  covenant  by  the 
husband  alone  to  settle  (Hancock  v.  Hancock,  38  ib.  78),  the  principle   Covenant  to 
stated  being  that  if  the  fund  would  be  bound  by  the  covenant  in  case  settle  by 
the  Act  had  not  passed  then  by  force  of  this  s.  the  fund  remains  bound   nusband  alone* 
notwithstanding  the  Act,  so  that  in  all  cases  where  the  fund  can  be 
reduced  into  possession  during  the  coverture,  the  covenant  of  the 
husband  binds  and  takes  away  from  the  wife  separate  property  acquired 
by  her  under  the  Act. 

The  s.  includes  settlements  "made  or  to  be  made,"  i.e.  either  Settlements 
before  or  after  the  Act  (see  Re  Johnson,  1891,  3  Ch.  48,  53 ;  Stevens  after  the  Act« 
v.  Trevor- Qarrick,  1893,  2  Ch.  307),  aud  "whether  before  or  after 
marriage."  It  is  conceived  that,  as  to  future  settlements,  the  s. 
was  meant  merely  to  leave  them  indisputably  free  to  impose 
restrictions  on  any  interest  which  a  married  woman  might  be 
given  by  them;  but  not  to  enable  her  separate  property  under  the 
Act  to  be  bound,  in  spite  of  the  Act,  by  her  husband,  actual  or 
intended,  on  the  ground  that,  but  for  the  Act,  he  would  have  had  an 
interest  to  bind,  and  so  could  have  made  an  effectual  settlement  of  it. 
Otherwise,  a  husband  can  deprive  his  wife  of  her  separate  property 
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SS.  19,  20. 


under  the  Act  by  merely  executing  a  voluntary  covenant  to  settle  it, 
and,  as  the  nature  of  the  settlement  is  not  specified,  it  would  seem  that 
he  need  not  even  settle  it  on  his  wife  or  issue.  It  was  this  absurd  result 
which  mainly  led  to  the  decision  (which  has  been  disapproved  of  in 
the  cases  above  quoted)  of  Chitty,  J.,  in  Queade's  Trusts,  W.  N.,  1884, 
225 ;  33  W.  R.  816.  There  the  wife  was  an  infant  at  the  time  of  the 
settlement  and  could  not  be  considered  in  any  way  as  an  assenting 
party  to  the  settlement,  and  it  was  held  that  her  separate  property 
under  the  Act  was  not  bound.  Upon  the  other  construction  s.  19 
enables  the  husband  to  repeal  s.  5  and  take  away  all  property  given  to 
his  wife  by  the  Act,  and  there  is  the  further  anomaly  that  though  the 
husband  is  deprived  of  his  old  rights  by  the  Act,  yet  the  rights  of 
persons  who  claim  only  through  him  are  preserved.  If  the  husband 
himself  would  have  no  title,  how  can  his  covenant  confer  a  title  on 
others,  perhaps  even  on  himself?  The  decision  in  Queade's  Trusts 
seems  a  reasonable  solution  of  the  difficulty,  namely,  that  s.  19  merely 
says  the  construction  of  the  settlement  is  not  to  be  affected  and  that 
the  Act  does  not  apply  except  where  the  wife  is  bound  by,  or  has 
assented  to,  the  settlement.  But  the  decision  in  Stevens  v.  Trevor- 
Garrick  goes  beyond  this.  In  the  case  of  Be  Armstrong,  Ex  parte 
Boyd  (21  Q.  B.  D.  270),  Lindley,  L.  J.,  said  the  words  "  interfere  with 
or  affect  any  settlement "  mean  "  invalidate  or  render  inoperative  any 
settlement."  It  would  seem  therefore  that  there  must  be  a  settlement 
valid  and  operative  against  the  wife  in  order  to  deprive  her  of  her 
separate  property  under  the  Act. 

As  to  the  effect  of  this  s.  in  preserving  the  restraint  on  anticipation, 
see  Hood-Barrs  v.  Cathcart,  1894,  2  Q.  B.  559. 


Married 
woman  to  be 
liable  to  the 
parish  for  the 
maintenance  of 
her  husband. 


31  &  32  Vict, 
c  122. 


20,  Where  in  England  the  husband  of  any  woman 
having  separate  property  becomes  chargeable  to  any 
union  or  parish,  the  justices  having  jurisdiction  in  such 
union  or  parish  may,  in  petty  sessions  assembled,  upon 
application  of  the  guardians  of  the  poor,  issue  a  summons 
against  the  wife,  and  make  and  enforce  such  order  against 
her  for  the  maintenance  of  her  husband  out  of  such 
separate  property  as  by  the  thirty-third  section  of  the 
Poor  Law  Amendment  Act,  1868,  they  may  now  make 
and  enforce  against  a  husband  for  the  maintenance  of  his 
wife  if  she  becomes  chargeable  to  any  union  or  parish. 
Where  in  Ireland  relief  is  given  under  the  provisions  of 
the  Acts  relating  to  the  relief  of  the  destitute  poor  to  the 
husband  of  any  woman  having  separate  property,  the 
cost  price  of  such  relief  is  hereby  declared  to  be  a  loan 
from  the  guardians  of  the  union  in  which  the  same  shall 
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be  given,  and  shall  be  recoverable  from  such  woman  as  if  ss.  21, 22,  23. 
she  were  a  feme  sole  by  the  same  actions  and  proceedings 
as  money  lent. 

21.  A  married  woman  having  separate  property  shall  Married 
be  subject  to  all  snch  liability  for  the  maintenance  of  her  nabie  to  tie 
children  and  grandchildren  as  the  husband  is  now  by  law  j^^^hJf 
subject  to  for  the  maintenance  of  her  children  and  grand-  her  children. 
children:   Provided  always,  that  nothing  in  this  Act 

shall  relieve  her  husband  from  any  liability  imposed  upon 
him  by  law  to  maintain  her  children  or  grandchildren. 

22.  The  Married  Women's  Property  Act,  1870,  and  Repeal  of 
the  Married  Women's  Property  Act  (1870)  Amendment  a  93, 
Act,  1874,  are  hereby  repealed:   Provided  that  such  37&38Vict 
repeal  shall  not  affect  any  act  done  or  right  acquired 

while  either  of  such  Acts  was  in  force,  or  any  right  or 
liability  of  any  husband  or  wife,  married  before  the  com- 
mencement of  this  Act,  to  sue  or  be  sued  under  the  pro- 
visions of  the  said  repealed  Acts  or  either  of  them,  for  or 
in  respect  of  any  debt,  contract,  wrong,  or  other  matter 
or  thing  whatsoever,  for  or  in  respect  of  which  any  such 
right  or  liability  shall  have  accrued  to  or  against  such 
husband  or  wife  before  the  commencement  of  this  Act. 

The  effect  of  this  s.  seems  to  be  to  preserve  the  Act  of  1870  as  to  all  How  far  Act 
policies  effected  under  it,  and  therefore  an  Insurance  office  must  for  its  of  i^°'Pre* 
protection  require  the  appointment  of  a  trustee  according  to  that  Act  and 
cannot  safely  pay  to  any  other  trustee  or  to  the  personal  representative 
of  the  person  whose  life  is  assured,  as  provided  by  this  Act :  but  see 
Be  Soutar,  26  Gh.  D.  236. 

23.  For  the  purposes  of  this  Act  the  legal  personal  Legal  repre-; 
representative  of  any  married  woman  shall  in  respect  of  married  * 
her  separate  estate  have  the  same  rights  and  liabilities  woman- 
and  be  subject  to  the  same  jurisdiction  as  she  would  be 

if  she  were  living. 

In  Surman  v.  Wharton,  1891,  1  Q.  B.  491,  it  was  held  that  a 
huBband  taking  his  intestate  wife's  leaseholds  "jure  mariti"  and 
without  letters  of  administration,  was  her  "  legal  personal  representa- 
tive" within  this  s. 

As  to  a  husband's  liability,  qua  personal  representative  of  his  wife, 
for  her  ante-nuptial  contracts,  see  Be  Parkin,  1892,  3  Ch.  510. 

T 
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SS.  24,  25,  26, 
27. 

Interpretation 
of  terms. 


24.  The  word  "contract"  in  this  Act  shall  include 
the  acceptance  of  any  trust,  or  of  the  office  of  executrix 
or  administratrix,  and  the  provisions  of  this  Act  as  to 
liabilities  of  married  women  shall  extend  to  all  liabilities 
by  reason  of  any  breach  of  trust  or  devastavit  committed 
by  any  married  woman  being  a  trustee  or  executrix  or 
administratrix  either  before  or  after  her  marriage,  and 
her  husband  shall  not  be  subject  to  such  liabilities  unless 
he  has  acted  or  intermeddled  in  the  trust  or  administra- 
tion. The  word  "  property  "  in  this  Act  includes  a  thing 
in  action. 

Administration       It  is  not  necessary  now  that  the  husband  of  a  married  woman  should 
bond.  jom  m  ^e  administration  bond  on  grant  to  her  of  letters  of  administra- 

tion :  Be  Ayres,  8  P.  D.  168. 


Commence- 
ment of  Act. 


Extent  of  Act. 
Short  title. 


25.  The  date  of  the  commencement  of  this  Act  shall 
be  the  first  of  January  one  thousand  eight  hundred  and 
eighty-three. 

26.  This  Act  shall  not  extend  to  Scotland. 

27.  This  Act  may  be  cited  as  the  Married  Women's 
Property  Act,  1882. 

As  the  M.  W.  P.  A.,  1884,  relates  solely  to  the  giving  of  evidence 
in  criminal  matters,  by  husband  and  wife,  it  is  not  inserted. 
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CHAPTER  III. 

RULES  AS  TO  PROBATE  OP  WILLS  OF  MARRIED  WOMEN 
AND  WILLS  OP  WIDOWS  MADE  DURING  COVERTURE. 

Amended  Rules,  Orders,  and  Instructions  for  the  Regis- 
trars of  the  Principal  Probate  Registry  and  for  the 
District  Probate  Registrars,  in  Non-Contentious 
Business.     (29th  March,  1887.) 

Rule  15  of  the  Rules,  Orders,  and  Instructions  for  the 
Registrars  of  the  Principal  Probate  Registry  in  non-conten- 
tions business,  dated  30th  July,  1862,  and  Rule  18  of  the 
Rules,  Orders,  and  Instructions  for  the  District  Probate 
Registrars  in  such  business,  dated  the  27th  January,  1863, 
are  respectively  repealed,  save  so  far  as  concerns  anything 
done  or  proceeding  taken  in  accordance  with  them,  and  in 
place  of  the  said  Rules  it  is  ordered  that  the  following  Rules 
shall  take  effect : — 

Rules  15  and  18. — In  a  grant  of  probate  of  the  will  of  a 
married  woman,  or  of  the  will  of  a  widow  made  during  cover- 
ture, or  letters  of  administration  with  such  wills  annexed,  it 
shall  not  be  necessary  to  recite  in  the  grant  or  in  the  oath  to 
lead  the  same  the  separate  personal  estate  of  the  testatrix  or 
the  power  or  authority  under  which  the  will  has  been  or 
purports  to  have  been  made.  The  probate  or  letters  of  ad- 
ministration with  will  annexed  in  such  cases  shall  take  the 
form  of  ordinary  grants  of  probate  or  letters  of  administra- 
tion with  will  annexed  without  any  exception  or  limitation, 
and  issue  to  an  executor,  or  other  person  authorized  in  usual 
course  of  representation  to  take  the  same  ;  a  surviving  hus- 
band, however,  being  entitled  to  the  same  in  preference  to 
the  next-of-kin  of  the  testatrix  in  case  of  a  partial  intestacy. 

The  forms  of  instruments  annexed  to  the  before-mentioned 
Rules,  Orders,  and  Instructions  for  the  Registrars  of  the 
Principal  Probate  Registry,  numbered  12,  13,  and  14,  and  in 
the  Rules,  Orders,  and  Instructions  for  the  District  Probate 
Registrars,  numbered  13,  14,  and  15,  and  thereby  directed 
to  be  adopted  as  nearly  as  the  circumstances  of  the  case  will 
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allow  in  respect  of  the  wills  of  married  women,  shall  cease 
to  be  adopted  in  respect  of  snch  wills,  except  so  far  as  the 
same  may  be  applicable  to  oaths  sworn  before  these  Rules 
and  Orders  take  effect,  and  also  except  so  far  as  the  same 
may  be  applicable  to  any  second  or  subsequent  grants  re- 
quired to  complete  the  representation  in  cases  where  limited 
or  special  grants  have  already  issued. 

Effect  of  new  As  to  the  effect  of  the  new  rules,  see  Smart  v.  Tranter,  43  Ch.  D. 

probate  rules.     587.    They  relate  to  mere  matter  of  machinery,  and  do  not  affect 

beneficial  interests.  Where  the  wife  has  no  power  to  dispose  by  will 
of  property  away  from  her  husband,  her  executors  are  trustees  of  such 
property  for  him. 
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CHAPTER  IV. 

MARBIED  WOMEN'S  PROPERTY  ACT,  1893.  | 

56  &  57  VICT.  o.  63. 

An  Act  to  amend  the  Married  Women's  Property  Act,  1882. 

[5th  December,  1893.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by         ^^ 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 
1.  Every  contract  hereafter  entered  into  by  a  married  Eflfect  of 

,  .  contracts  by 

woman,  otherwise  than  as  agent,  married 

(a)  Shall  be  deemed  to  be  a  contract  entered  into  by  women- 

her  with  respect  to  and  to  bind  her  separate 
property  whether  she  is  or  is  not  in  fact  pos- 
sessed of  or  entitled  to  any  separate  property  at 
the  time  when  she  enters  into  such  contract ; 

(b)  Shall  bind  all  separate  property  which  she  may  at 

that  time  or  thereafter  be  possessed  of  or  entitled 

to;  and 
(e)  Shall  also  be  enforceable  by  process  of  law  against 

all  property  which   she  may  thereafter  while 

discovert  be  possessed  of  or  entitled  to ; 
Provided  that  nothing  in  this  section  contained  shall 
render  available  to  satisfy  any  liability  or  obligation 
arising  out  of  such  contract  any  separate  property  which 
at  that  time  or  thereafter  she  is  restrained  from  antici- 
pating. 

This  s.  does  away  with  the  rule  laid  down  in  PaUiser  v.  Gurney  Meet  of  •, 
and  other  cases  cited  in  the  notes  on  s.  1  (2)  of  the  M.  "W.  P.  A.,  that, 
to  be  liable  on  a  contract,  a  married  woman  must,  at  its  date,  have 
had  separate  property  which  she  was  not  restrained  from  anticipating 


278         MARRIED  WOMEN'S  PROPERTY  ACT,  1893. 


SS.  2,  3,  4,  5, 
6. 


Coats  may  be 
ordered  to  be 
paid  out  of 
property  sub- 
ject to  re- 
straint on 
anticipation. 


"  Action  or 

proceeding 

instituted." 


Will  of 
married 
woman. 


Repeal. 


Short  title. 


Extent. 


It  replaces  subs.  (3)  and  (4)  of  that  s.  It  also  does  away  with  the 
anomalous  result  of  the  decisions  in  Jay  v.  Robinson,  25  Q.  B.  D.  467, 
and  Pelton  Brothers  v.  Harrison,  1891,  2  Q.  B.  422,  that  a  liability 
incurred  during  one  coverture  could  be  enforced  during  a  subsequent 
coverture,  but  not  during  the  intermediate  discoverture. 

As  to  the  effect  of  the  proviso,  see  Hood-Barrs  v.  Cathcart,  1894, 
2  Q.  B.  559. 

2.  In  any  action  or  proceeding  now  or  hereafter  insti- 
tuted by  a  woman  or  by  a  next  friend  on  her  behalf,  the 
Court  before  which  such  action  or  proceeding  is  pending 
shall  have  jurisdiction  by  judgment  or  order  from  time 
to  time  to  order  payment  of  the  costs  of  the  opposite 
party  out  cf  property  which  is  subject  to  a  restraint  on 
anticipation,  and  may  enforce  such  payment  by  the  ap- 
pointment of  a  receiver  and  the  sale  of  the  property  or 
otherwise  as  may  be  just.    MU; 

This  s.  applies  to  an  action  or  proceeding  in  the  nature  of  an  action, 
initiated  by  a  married  woman  as  plaintiff,  and  does  not  include  steps 
taken  by  her  in  proceedings  in  which  she  is  defendant :  Eood-Barrs 
v.  Cathcart,  1894,  3  Ch.  376 ;  S.  C,  39  Sol.  J.  347 ;  EoUington  v. 
Dear,  ib.  284. 

It  does  not  enable  an  order  for  costs,  made  before  the  Act  came 
into  operation,  to  be  altered  or  varied,  or  a  new  order  for  the  same  costs 
to  be  made :  Be  Lumley,  1894 ;  3  Ch.  135, 144. 

For  the  form  of  order  under  this  s.,see  Dairies  v.  Treharris  Brewery 
Co.,  W.  N.,  1894, 198 ;  39  Sol.  J.  59. 

3.  Section  twenty- four  of  the  Wills  Act,  1837,  shall 
apply  to  the  will  of  a  married  woman  made  during  cover- 
ture whether  she  is  or  is  not  possessed  of  or  entitled  to 
any  separate  property  at  the  time  of  making  it,  and  such 
will  shall  not  require  to  be  re-executed  or  republished 
after  the  death  of  her  husband. 

This  s.  does  away  with  the  effect  of  Be  Price,  28  Gh.  D.  709,  cited 
in  the  notes  to  M.  W.  P.  A.,  s.  1  (1).  It  applies  to  wills,  made  before 
the  Act,  of  women  dying  after  it ;  Be  Wylie,  39  Sol.  J.  396. 

4,  Sub-sections  (3)  and  (4)  of  section  one  of  the 
Married  Women's  Property  Act,  1882,  are  hereby 
repealed. 

5,  This  Act  may  be  cited  as  the  Married  Women's 
Property  Act,  1893. 

6«  This  Act  shall  not  apply  to  Scotland. 
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PART  V. 


CHAPTER  I. 

THE  SETTLED  LAND  ACTS,  1882  to  1890. 

Summary  of  the  Acts. 

The  general  purpose  of  the  Settled  Land  Act,  1882,  is  General  pur- 
to  give  to  an  owner  for  the  time  being,  having  a  benefi-  ^8g2Act 
cial  interest  in  land  under  a  settlement,  whether  the 
subject  of  settlement  be  an  estate  in  fee  simple  or  a  less 
estate,  power  to  dispose  of  or  deal  with  the  land  or  the 
estate  or  interest  therein  which  is  settled,  so  as  to  turn 
it  to  the  best  account,  in  the  same  manner  as  if  he  were 
a  prudent  owner  absolutely  entitled  to  the  subject-matter 
of  the  settlement,  and  having  complete  power  of  disposi- 
tion ;  care  being  at  the  same  time  taken  to  preserve  the 
corpus  of  the  property  for  the  benefit  of  the  successors  in 
title  of  the  owner  for  the  time  being. 

Part  I.  of  the  Act  provides  that  the  Act  is  to  com-  Commence- 
mence  after  the  expiration  of  the  year  1882,  and  is  not  ment* 
to  apply  to  Scotland.  Part  II.  gives  a  definition  (ex- 
tended by  the  S.  L.  A.,  1890,  s.  4)  of  the  word  "  settle- 
ment," which  is  to  include  past  as  well  as  future 
settlements,  and  of  the  words  •'  settled  land."  S.  2 
includes  not  only  the  fee  simple  when  the  fee  simple  is 
the  subject-matter  of  settlement,  but  any  estate  or 
interest  in  land  which  is  the  subject  of  a  settlement: 
s.  2  (3). 

The  scheme  of  the  Act  is  first  to  give  all  the  necessary  Powers  to 
powers  to  a  tenant  for  life  under  a  settlement,  tenancy  whom  glTen" 
for  life  being  the  most  usual  form  of  limited  ownership, 
and  then,  by  s.  58,  the  powers  so  given  are  extended  to 


280         THE  SETTLED  LAND  ACTS,   1882  TO  1890. 


Resort  to  the 
Court. 


N«ture£of 
powers. 


other  forms  of  limited  ownership  which  are  generally 
considered  to  place  a  person  in  the  position  of  a  land- 
owner; ss.  60-62  provide  for  the  special  cases  where 
the  limited  owner  is  an  infant,  a  married  woman,  or  a 
lunatic 

The  powers  of  the  Act  are  conferred  on  a  tenant  for 
life  "beneficially  entitled  to  possession"  of  the  land: 
8.  2  (5) ;  and  "  possession  "  includes  receipt  of  income  or 
rents  and  profits,  so  that  a  tenant's  lease  does  not  prevent 
a  tenant  for  life  from  being  in  possession  within  the 
meaning  of  the  Act :  s.  2  (10)  (i.).  The  Act  (s.  63) 
contains  separate  provisions  for  the  case  of  a  tenant  for 
life  not  entitled  to  rents  and  profits  as  such,  but  still 
entitled  under  a  settlement  by  way  of  trust  for  sale 
to  the  income  of  the  land  until  sold,  as  representing 
the  income  to  be  derived  from  the  proceeds  of  sale. 
By  the  S.  L.  A.,  1884,  s.  7,  an  order  of  the  Court  is 
required  to  enable  the  exercise  of  the  powers  conferred 
by  s.  63,  and  naming  the  person  to  exercise  those  powers. 
Until  an  order  is  made  the  trustees  continue  competent 
to  sell  under  their  trust. 

The  working  of  the  Act  rests  entirely  with  the  tenant 
for  life.  The  trustees  of  the  settlement  for  the  purposes 
of  the  Act,  except  when  acting  for  an  incapacitated 
tenant  for  life,  have  no  powers  except  to  consent  to  sale 
of  the  mansion  house  (s.  15;  repealed,  and,  with  some 
alterations,  re-enacted  by  S.  L.  A.,  1890,  s.  10),  and  are 
mere  depositaries  of  money. 

Where  resort  to  the  Court  is  necessary,  as  must  occa- 
sionally happen,  the  Court  prescribed  is  the  High  Court 
of  Justice  (8.  2  (10)  (ix.) ),  Chancery  Division  (s.  46),  but 
jurisdiction  is  also  given  to  County  Courts  (s.  46  (10)  ) 
in  the  case  of  land,  money,  investments,  or  chattels  not 
exceeding  £500  in  capital  value,  or,  in  the  case  of  land, 
not  exceeding  £30  in  annual  rateable  value. 

The  powers  conferred  by  the  Act  include  all  powers 
usually  inserted  in  settlements  of  real  estate,  and  also 
many  additional  special  powers  not  generally  found  in 
settlements ;  but,  unlike  the  powers  usually  conferred  by 
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a  settlement  for  dealing  with  the  corpus  of  an  estate,  the 
powers  conferred  by  the  Act  can  in  every  case,  except 
as  to  sale  of  the  mansion  house,  to  which  a  consent  is 
required  (S.  L.  A.,  1890,  8.  10),  be  exercised  by  the 
tenant  for  life,  or  other  person  in  the  same  position  as 
a  tenant  for  life,  at  his  own  discretion,  thus  obviating 
the  necessity  for  obtaining  the  concurrence  or  consent  of 
trustees,  which  sometimes  operates  as  a  hindrance  to  the 
exercise  of  settlement  powers.  Where  there  is  no  com- 
petent person  holding  the  position  of  a  tenant  for  life, 
then  the  powers  of  the  Act  are  exercisable  by  trustees, 
and  it  is  always  possible  to  obtain  the  appointment  of 
trustees  where  there  is  any  one  interested  in  making  an 
application  to  the  Court  for  the  purpose. 

To  secure  preservation  of  the  capital  money  arising  on  Preservation 
a  sale  or  otherwise,  the  tenant  for  life  has  a  choice  (s.  22)  °  ^ 
to  procure  the  money  to  be  paid  either  to  trustees  or 
into  Court;  but  neither  these  trustees  nor  the  Court  have 
any  voice  in  the  mode  or  terms  of  the  sale;  they  are 
only  called  into  action  after  the  sale  is  effected,  and  then 
only  for  the  purpose  of  acting  as  depositaries  of  the  pro- 
ceeds of  sale  until  applied  in  a  manner  authorized  by 
the  Act.  •  Where  there  are  trustees  of  the  settlement,  or 
where  trustees  can  be  procured  to  act  for  the  purpose  of 
receiving  capital  money,  or  where  there  is  no  money  to 
be  received,  as  on  a  simple  exchange  or  a  lease,  resort  to 
the  Court  is  not  necessarv.  If  there  be  trustees  of  the 
settlement  who  refuse  to  receive  capital  money,  the  Court 
can  appoint  other  trustees  for  the  purposes  of  the  Act 
(s.  38),  so  that,  unless  specially  desired,  payment  into 
Court  of  capital  money  can  generally  be  avoided :  but  in 
every  case,  unless  otherwise  provided  in  the  settlement, 
and  except  in  cases  of  leases  not  exceeding  twenty-one 
years  (see  S.  L.  A.,  1890,  s.  7),  there  must  be  at  least  two 
trustees,  either  appointed  by  the  settlement  or  otherwise, 
or  one  trustee  only  if  the  settlement  so  permits,  upon 
whom  notice  is  to  be  served  (s.  45),  but  the  trustees  may 
by  writing  under  hand  waive  notice  (S.  L.  A,  1884,  8.  5 
(3)).     The  existence  of  these  two  trustees,  or  a  sole 
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trustee  where  permitted  by  the  settlement  (though  they 
or  he  may  be  wholly  passive),  is  necessary  before  the 
tenant  for  life  can  properly  make  any  disposition  (except 
such  a  lease)  under  the  Act.  As  no  trustee  of  the  settle- 
ment incurs  any  personal  responsibility,  except  for  the 
safe  custody,  and  in  some  cases  the  proper  investment 
and  application,  of  money  which  he  actually  receives 
(p.  42),  there  can  in  general  be  no  difficulty  in  procuring 
persons  to  act. 

Re-inyvtment.       The  same   principle  applies  to  the  application,  on  a 

re-investment  or  otherwise,  of  money  in  hand  represent- 
ing corpus.  Where  land  is  purchased  or  any  other 
investment  made,  the  trustees  have  no  voice  in  making 
the  purchase  or  investment.  They  are  bound  to  pay  the 
purchase-money  or  make  the  investment  by  direction  of 
the  tenant  for  life  (s.  22  (2)  ),  and  are  not  in  any  way 
responsible  for  the  propriety  of  the  purchase  or  of  any 
other  investment,  provided  it  appears  to  be  within  the 
terms  of  the  Act  or  the  settlement  (s.  42).  Where  capital 
money  is  to  be  applied  for  improvements  authorized  by 
the  Act,  the  application  may  be  either  on  consent  of  the 
trustees  or  of  the  Court  (s.  26),  and  where  the  consent  of 
the  trustees  is  required  they  are  freed  from  responsi- 
bility by  a  certificate  of  the  Land  Commissioners  (now 
the  Board  of  Agriculture),  or  of  a  competent  engineer 
or  able  practical  surveyor,  or  by  an  order  of  the  Court 
(8.  26  (2)  ),  so„  that  the  responsibility  of  trustees  is  con- 
fined to  seeing  that  any  given  transaction  appears  on  the 
face  of  it  to  be  a  transaction  authorized  by  the  Act. 
They  are  free  from  all  liability  in  respect  to  the  propriety 
of  the  transaction,  except  where  they  approve  a  scheme 
for  the  execution  of  improvements  under  s.  26,  on  which, 
as  a  matter  of  course,  they  would  obtain  proper  pro- 
fessional advice,  and  thereby  practically  free  themselves 
from  liability. 

What  powen         The  particular  powers  conferred  by  the  Act  are  as 

«ivcn-  follows  :— 

Part  III.  of  the  Act,  supplemented  by  S.  L.  A.,  1890, 
89.  5,  6,  10,  12,  enables  dispositions  of  land  by  Sale, 
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Enfranchisement,  Exchange  or  Partition.  Part  IV., 
supplemented  by  S.  L.  A.,  1889,  S.  L.  A.,  1890,  ss.  7, 8, 9, 
enables  the  grant  of  various  leases  for  agricultural, 
mining,  and  building  purposes,  of  the  kinds  usually 
authorized  by  settlements,  and  also  enables  other  grants 
in  the  nature  of  leases  to  be  made  with  the  consent  of 
the  Court.  Part  V.,  supplemented  by  S.  L.  A.,  1890,  ss. 
10,  12,  contains  general  provisions  applicable  to  any  of 
these  modes  of  disposition  and  to  the  case  of  a  settle- 
ment of  an  undivided  share  of  land,  but  s.  10  of  S.  L.  A., 
1890,  requires  any  sale,  exchange,  or  lease  of  the 
principal  mansion  house  and  its  pleasure  grounds,  and 
park,  and  lands  to  be  made  with  the  consent  of  the 
trustees  of  the  settlement  of  the  Court. 

Part  VI.  provides  for  the  application  of  capital  money  Application  of 
when  the  object  is  to  re-invest  it  in  land  or  securities  capita# 
(s.  21),  and  the  application  must  be  made  by  the  direc- 
tion of  the  tenant  for  life,  or  in  the  absence  of  such 
direction,  by  the  trustees,  subject  to  any  consent  required 
by  the  settlement  (s.  22  (2)  ).  The  power  to  re-invest 
includes  application  in  payment  of  incumbrances,  re- 
demption of  land-tax  and  quit-rents,  purchase  of  tithe 
rent-charge,  and  interim  investment,  and  in  the  case  of 
interim  investment  includes  investments  which  trustees 
are  authorized  by  law  to  make.  Besides  the  modes  of 
investment  specified  in  the  Act  any  other  investment 
authorized  by  the  settlement  may  be  made  (s.  21  (xi.)  ). 
An  investment  in  land  out  of  England  or  Wales  cannot 
be  made  with  money  arising  from  sale  of  land  in  England 
or  Wales  unless  expressly  authorized  by  the  settlement 
(s.23). 

Part  VII.,  taken  with  s.  21  (iii.),  and  S.  L.  A.,  1890,  improvement* 
8.  15,  provides  for  the  application  of  capital  money  in 
effecting  improvements  on  the  unsold  portion  of  an 
estate.  The  list  of  improvements  authorized  is  very 
large,  and  has  been  extended  by  S.  L.  A.,  1890,  s.  13,  and 
the  Housing  of  Working  Classes  Act,  1890,  s.  74,  (1), 
and  seems  to  include  all  improvements  more  or  less 
permanent  (including  the  rebuilding — with  a  limit  as  to 
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cost — of  a  mansion  house),  which  a  prudent  owner  would 
wish  to  effect.  By  s.  30  the  improvements  to  which 
the  Improvement  of  Land  Act,  1864,  applies  are  extended 
so  as  to  include  all  improvements  mentioned  in  this  Act, 
thereby  enabling  money  to  be  borrowed  under  that  Act, 
for  all  the  improvements  specified  in  this  Act.  The 
mode  of  procedure  under  the  Act  of  1864  is  also  simplified 
(s.  64  and  schedule).  Some  kinds  of  improvement,  as 
laying  down  to  permanent  pasture,  were  omitted  on  the 
ground  that  when  made  they  would  be  liable  to  imme- 
diate re-conversion  into  income,  but  are  now  included  by 
the  Agricultural  Holdings  (England)  Act,  1883.  By  s.  28 
the  tenant  for  life  is  put  under  an  obligation  to  maintain 
and  keep  in  repair  improvements.  There  may  sometimes 
be  no  one  inclined  to  enforce  the  obligation,  but  the  re- 
presentative of  the  tenant  for  life  would  after  his  death 
be  liable  for  the  neglect 

Part  VIII.  enables  the  tenant  for  life  by  contract  to 
bind  his  successor  in  respect  to  all  dealings  capable  of 
being  effected  under  the  Act,  so  that  where  time  is 
required  to  complete  a  transaction,  as  in  case  of  an  agree- 
ment to  grant  building  leases,  the  person  dealing  with 
the  tenant  for  life  is  made  as  safe  by  a  mere  contract  as 
if  he  were  dealing  with  an  owner  in  fee  simple. 

Part  IX.  contains  provisions  as  to  special  cases  of 
money  representing  capital,  namely,  money  in  Court  (see 
also  S.  L.  A.,  1890,  s.  14),  or  in  the  hands  of  trustees 
arising  from  dealings  otherwise  than  under  this  Act; 
money  arising  from  sales  of  reversions,  or  limited 
interests,  or  from  sale  of  timber;  money  required  for 
protection  of  the  estate  by  legal  proceedings ;  and  money 
arising  by  sale  of  heirlooms,  the  sale  of  which  is  enabled 
by  the  Act  (s.  37). 

Part  X.  deals  with  the  duties  and  liabilities  of  trustees. 
The  protection  afforded  to  a  trustee  is  very  full.  His 
only  active  duties  are — to  consent  to  a  sale  of  a  mansion 
house  and  its  grounds  (S.  L.  A.,  1890,  s.  10),  to  approve 
a  scheme  for  improvements  (s.  26),  to  receive  or  pay 
money,  and  by  direction  of  the  tenant  for  life  (s.  22  (2)  ) 
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to  make  interim  or  other  investments.  He  is  not  bound 
to  take  proceedings  in  reference  to  any  dealing  of  which 
notice  is  given  to  him.  He  is  safe  in  acting  as  regards 
the  execution  of  a  scheme  on  a  certificate  of  the  Land 
Commissioners  (now  the  Board  of  Agriculture),  or  of  a 
competent  engineer,  or  able  practical  surveyor,  or  on  an 
order  of  the  Court  (s.  26  (2)  ) ;  he  is  also  safe  in  giving 
any  consent  or  in  omitting  to  do  anything  he  might  do, 
and  in  adopting  any  contract  under  the  Act  made  by  a 
tenant  for  life  for  purchase,  enfranchisement,  exchange, 
partition,  or  lease,  and  in  accepting  any  conveyance  which 
appears  correct  on  the  face  of  it,  and  in  paying  by 
direction  of  the  tenant  for  life  any  money  which  appears 
to  be  paid  in  accordance  with  the  Act  (s.  42),  or  which, 
in  the  case  of  improvements,  is  authorized  by  the  proper 
certificate  or  by  order  of  Court.  Under  S.  L.  A.,  1890,  s. 
12,  on  a  sale  to,  or  purchase  by,  the  tenant  for  life  or  an 
exchange  or  partition  with  him,  affecting  settled  land, 
the  trustees  take  his  place  in  carrying  the  transaction 
into  effect. 

Part  XI.  deals  with  procedure  before  the  Court,  to  Procedure. 
which  applications  may  be  made  either  by  petition,  or  by 
summons,  and  the  Court  is  enabled  to  direct  payment  of 
costs  and  expenses,  and  the  raising  of  the  amount  out  of 
the  settled  land. 

The  general  effect  of  Part  XII.  is  that  the  powers  of  Powers  not 
the  Act  are  personal  to  the  tenant  for  life  under  the  restriction, 
settlement.  He  cannot  contract  himself  out  of  the  Act, 
nor  can  he  transfer  his  powers  to  any  one  else,  but  he 
cannot  exercise  them  so  as  to  defeat  a  purchaser  or  mort- 
gagee deriving  title  under  him,  except  that,  as  against 
his  own  assignee,  his  powers  of  leasing  at  the  best  rent 
without  fine  continue  so  long  as  he  remains  in  possession. 
Nor  (s.  51)  can  the  settlor  insert  in  the  settlement  any 
provisions  tending  to  prevent  a  tenant  for  life  from 
exercising  the  powers  conferred  by  the  Act.  But  though 
the  settlor  cannot  restrict,  he  may  (s.  57)  enlarge  these 
powers.  He  may,  for  instance,  make  unnecessary  the 
notice  to  trustees  of  any  intended  dealing,  or  extend  the 
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CHAPTER  II. 

THE  SETTLED  LAND  ACT,  1882. 
45  &  46  VICT.  c.  38. 

An  Act  for  facilitating  Sales,  Leases,  and  other  dispositions 
of  Settled  Land,  and  for  promoting  the  execution  of 
Improvements  thereon.  [10th  August,  1882.] 

See  the  remarks,  as  to  the  objects  of  the  Act,  of  Baggallay,  L.J.,  in 
Be  Jones,  26  Ch.  D.  736,  738 ;  of  Chitty,  J.,  in  Be  Duke  of  Marl- 
borough's Settlement,  30  ib.  127,  131;  Clarke  v.  Thornton,  35  ib. 
307,  311,  and  of  Halsbury,  L.C.,  in  Be  Marquis  of  AUesbury's  S.  E., 
1892,  A.  C.  356, 362 ;  the  Court  will  consider  the  welfare  of  the  estate, 
the  tenants,  and  labourers :  S.  C.  1892,  1  Ch.  506,  546 ;  see  also  Be 
Wythes,  1893,  2  Ch.  369,  374 ;  Be  Marquis  of  AUesbury  d>  Lord 
Iveagh,  1893,  2  Ch.  345,  355. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

I. — Preliminary. 

1. — (1.)  This  Act  may  be  cited  as  the  Settled  Land 
Act,  1882. 

(2.)  This  Act,  except  where  it  is  otherwise  expressed, 
shall  commence  and  take  effect  from  and  immediately 
after  the  thirty-first  day  of  December  one  thousand  eight 
hundred  and  eighty-two,  which  time  is  in  this  Act  referred 
to  as  the  commencement  of  this  Act. 

(3.)  This  Act  does  not  extend  to  Scotland. 

II. — Definitions. 

2. — (1.)  Any  deed,  will,  agreement  for  a  settlement, 
or  other  agreement,  covenant  to  surrender,  copy  of  court 
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roll.  Act  of  Parliament,   or  other  instrument,  or  any         S.  2. 
number  of  instruments,  whether  made  or  passed  before  or    DEFwrrioira. 

after,  or  partly  before  and  partly  after  the  commence-         

ment  of  this  Act,  under  or  by  virtue  of  which  instrument 
or  instruments  any  land,  or  any  estate  or  interest  in 
land,  stands  for  the  time  being  limited  to  or  in  trust 
for  any  persons  by  way  of  succession,  creates  or  is  for 
purposes  of  this  Act  a  settlement,  and  is  in  this  Act 
referred  to  as  a  settlement,  or  as  the  settlement,  as  the 
case  requires. 

This  subs,  must  be  read  with  8.  4  of  S.  L.  A.,  1890.  S.  L.  A.,  1890, 

The  definition  of  "  settlement "  here  given  is  rather  more  full  than  8-  *• 
that  in  the  S.  E.  A.,  s.  2,  but  is  in  effect  the  same,  except  the  words  in 
that  s.  "  including  any  such  instruments  affecting  the  estates  of  any  Settlement, 
one  or  more  of  such  persons  exclusively."  The  omitted  words  might 
have  enabled  an  estate  for  life  or  other  partial  interest  under  a  settle- 
ment to  be  sold  separately.  Also,  the  words  "  for  the  time  being  "  in 
this  s.  are  not  in  that  s.  The  effect  of  the  definition  in  this  Act 
appears  to  be  that  all  the  instruments  engrafted  on  the  settlement  of  a 
given  interest  must  be  taken  as  forming  part  of  one  settlement. 
Where,  however,  a  disentail  and  resettlement  is  made  of  a  life  estate, 
and  remainder  in  tail,  and  the  original  life  estate  is  not  preserved, 
it  is  conceived  that  the  resettlement  alone  is  the  "settlement  within 
this  section ;  but  where  the  life  estate  is  preserved  and  restored  (as 
in  Re  Wright's  Trustees  <fe  Marshall,  28  Ch.  D.  93),  then  during  the 
lifetime  of  the  original  tenant  for  life  the  settlement,  disentailing 
assurance,  and  resettlement  will  together,  when  so  required  (e.g.  to 
override  interests  prior  to  the  resettlement),  form  the  settlement,  but 
on  his  death  the  original  settlement  and  disentailing  assurance  will  no 
longer  be  within  this  section.  The  object  of  restoring  the  life  estate 
is  only  to  express  the  resulting  use  to  the  original  settlement,  so 
as  to  keep  it  in  force,  and  enable  the  tenant  for  life  to  sell  under  either 
settlement.  It  seems,  that,  to  overreach  charges  under  s.  20  (2) 
infra,  created  by  the  original  settlement,  the  trustees,  to  whom  the 
purchase-money  is  paid,  should  be  trustees  of  the  original  settlement. 
It  is  conceived  that  the  decision  in  Be  Marquis  of  AUesbury  &  Lord 
Iveagh,  1893,  $  Cb.  345,  that  a  series  of  settlements,  under  which 
rent-charges  are  subsisting,  form  together  with  the  last  resettlement 
a  compound  settlement,  cannot  be  supported.  If  this  were  so,  to 
find  the  settlement  it  might  be  possible  to  go  back  two  or  three 
generations.  Again,  jointures  and  portions  are  mere  charges  on  the 
settled  land,  an  estate  therefore  cannot  be  said  to  stand  limited  to 
several  persons  "  by  way  of  succession  "  under  a  series  of  settlements, 
when  the  subsisting  uses  conferring  ownership  are  declared  solely  by 
the  last  settlement,  S.  C.  358. 
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The  accidental  devolution  in  different  ways,  after  the  death  of  the 
tenant  for  life,  of  estates,  will  not  ex  post  facto  constitute  different 
settlements :  Be  Freme,  1894, 1  Ch.  1. 

A  limitation  to  A.  and  his  successors,  vicars  of  a  parish,  is  not  a 
settlement  within  this  section:  Ex  parte  Vicar  of  OasUe-Bytham, 
1895, 1  Ch.  348 ;  and  see  note  to  s.  32,  infrh. 

Where  settlements  are  made  by  persons  of  their  interests  in  re- 
mainder the  original  settlement  alone  remains  the  settlement  for  the 
purposes  of  this  Act :  Be  Knowles*  S.  E.,  27  Ch.  D.  707 ;  and  compare 
.Be  Earle  <fc  Webster,  24  Ch.  D.  144;  Be  Bidge,  31  Ch.  D.  504.^  But 
where  a  base  fee  is  settled  for  value  and  afterwards  enlarged  by  disentail 
so  that  the  settlement  comprises  the  fee  simple,  the  settlement  and 
confirmatory  deed  of  disentail  would,  it  is  conceived,  together  constitute 
the  settlement  for  the  purposes  of  this  Act. 

Where  a  tenant  for  life  on  his  marriage  or  for  valuable  consideration 
creates  on  his  life  interest  a  charge  of  pin-money  for  his  wife  without 
power  to  anticipate,  this  is  part  of  the  settlement  and  not  an  ordinary 
charge  within  s.  50  (3)  (4),  and  can  be  overreached  by  an  exercise  of 
the  powers  of  the  Act  (see  s.  20  (2),  infrh,  and  S.  L.  A.,  1890,  s.  4): 
but  see  Be  Ailesbury  S.  E.,  42  W.  R.  45. 

Where  land  is  settled  by  reference  to  the  limitations  of  an  existing 
settlement  the  result  is  the  same  as  if  the  limitations  referred  to  were 
repeated.  A  separate  settlement  is  created  and  capital  money  under 
the  first  settlement  cannot  be  applied  to  pay  charges  on  land  comprised 
in  the  settlement  made  by  reference.  If  this  were  not  so,  a  solvent 
estate  under  the  first  settlement  might  be  made  the  means  of  paying 
the  charges  on  an  insolvent  estate  comprised  in  the  second  settlement. 
That  the  reverse  proposition  holds  good  is  not  so  clear,  and  may  depend 
on  the  terms  of  the  second  settlement :  see  Be  I*ord  Stamford's  S.  E., 
43  Ch.  D.  84;  Be  Mundys*  S.  E.,  1891, 1  Ch.  399;  Be  Byngs'  8.  E, 
1892, 2  Ch.  219, 228.  It  seems  clear  that  an  order  appointing  trustees 
of  one  settlement  would  not  constitute  them  trustees  of  the  other 
settlement. 

The  principle  in  Be  Mundys'  S.E.,  ubi  supra,  that  where  the  trusts 
are  identical  for  the  purpose  in  hand  the  instruments  constitute  a 
compound  settlement,  was  applied  in  Be  Byngs*  8,  E.,  ubi  supra, 
where  the  limitations  were  not  by  reference,  and  the  powers  not 
identical ;  and  compare  Be  Freme,  1894,  1  Ch.  1. 

It  would  seem  to  follow  from  the  decision  in  Be  Byngs*  S.  E.t  that 
two  separate  deeds  settling  undivided  shares  may,  if  the  limitations  of 
each  are,  or  come  to  be,  the  same,  form  one  settlement. 

The  settlement  of  an  annuity  charged  on  land,  although  it  exceeds 
the  rent  of  the  land,  is  not  a  settlement  of  the  land  :  see  Be  Bective 
Estate,  27  L.  R.,  Ir.  364. 

The  settlement  need  not  be  a  legal  settlement  perfected  by  transfer 
of  the  legal  estate.  "  Agreement "  and  "  covenant  to  surrender  "  are 
expressly  mentioned  in  s.  2  (1),  and  these  bind  the  equitable  "  interest 
in  "  the  land,  a.  2  (3). 
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It  is  not  necessary  that  all  the  limitations  should  be  actually  S.  2. 

created  by  the  instrument.    It  is  sufficient  that  "  under  or  by  virtue  

of"  the  instrument,  the  land,  or  any  estate  or  interest  in  it,  stands  FIK1TI01>8' 
limited  to  or  in  trust  for  any  persons  by  way  of  succession.  Thus  a  What  is 
settlement  within  the  meaning  of  the  Act  is  created  by  conveyance  succession, 
on  marriage  to  the  use  of  the  husband  for  life,  with  remainder  to 
secure  a  jointure  or  portions,  whether  there  is  an  express  remainder  in 
fee  to  the  settlor  or  the  fee  results  to  the  settlor.  So  also  a  settle- 
ment is  created  by  a  devise  to  A.  for  life,  where  the  remainder  in  fee 
descends  by  lapse  or  otherwise  to  the  testator's  heir-at-law.  This  is 
made  clear  by  subs.  2.  But  in  the  case  first  put,  when  the  tenant  for 
life  is  dead,  the  remainder  in  fee  becomes  an  estate  in  possession 
subject  to  the  charge  of  jointure  and  portions,  and  it  is  conceived  that 
the  land  then  ceases  to  be  "  for  the  time  being  limited  to  or  in  trust 
for  any  persons  by  way  of  succession,"  at  any  rate  if  the  owner  is  of 
full  age ;  but  see  subs.  4,  and  cases  there  cited.  If  the  owner  desires 
to  sell  free  from  the  charges,  he  can  do  so  under  G.  A.,  s.  5.  The  land 
of  an  infant  is  in  any  case  settled  land,  under  s.  59. 

An  alternative  limitation  in  fee  creates  an  estate  by  way  of  succes-  Alternative 
sion  (s.  68  (1)  (ii.)),  but  a  devise  in  fee  to  trustees  on  trust  for  persons  £"t8« 
not  ascertained,  and  taking  only  on  a  future  event,  would  not 
(Be  Burdin,  28  L.  J.  (Ch.)  480;  and  compare  Be  Home's  S.  R, 
39  Ch.  D.  84),  at  least  where  the  devise  carries  the  whole  beneficial 
interest  (see  Oenery  v.  Fitzgerald,  Jac.  468,  1  Jarman  on  Wilis,  615, 
5th  Ed.).  Where  the  intermediate  estate  (as  under  a  devise  to  A.  in 
fee  simple  on  the  death  of  B.)  descends,  the  case  would  be  within 
this  subs,  taken  along  with  s.  58  (1)  (ii.). ;  and  see  Be  Atherton,  W.  N. 
1891,  85 ;   Williams  v.  Jenkins,  1893,  1  Ch.  700,  702. 

(2.)  An  estate  or  interest  in  remainder  or  reversion  not 
disposed  of  by  a  settlement,  and  reverting  to  the  settlor 
or  descending  to  the  testator's  heir,  is  for  purposes  of  this 
Act  an  estate  or  interest  coming  to  the  settlor  or  heir 
under  or  by  virtue  of  the  settlement,  and  comprised  in 
the  subject  of  the  settlement. 

An  instance  where  this  s.  applies  is  a  devise  to  A.  for  life,  there 
being  either  no  devise  of  the  remainder  in  fee,  or  there  being  a  devise 
which  lapses.  This  remainder  is  made  an  estate  coming  to  the  heir 
by  virtue  of  the  settlement.  The  settlement,  therefore,  creates  a 
succession.    And  see  Williams  v.  Jenkins,  ubi  sup, 

(3.)  Land,  and  any  estate  or  interest  therein,  which  is 
the  subject  of  a  settlement,  is  for  purposes  of  this  Act 
settled  land,  and  is,  in  relation  to  the  settlement,  referred 
to  in  this  Act  as  the  settled  land. 
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For  the  meaning  of  ''Land"  in  Acts  of  Parliament  passed  since 
1850,  see  note  to  "V*.  and  P.  A.,  s.  1.  Leaseholds  and  copyholds,  as  well  as 
freeholds,  are  included  under  the  word  land  (compare  Wilson  v.  Eden, 
16  Beav.  153).  By  subs.  1  the  settlement  comprises  the  instrument  or 
instruments  under  which  land  (i.e.  fee  simple,  copyhold  or  leasehold) 
or  any  estate  or  interest  in  land  (ix.  in  fee  simple,  copyhold,  or  lease- 
hold) is  settled,  and  by  this  subs,  land  (i.e.  the  fee  simple,  the  customary 
estate,  or  the  term  in  land  as  the  case  may  be),  and  any  estate  or 
interest  (in  the  fee  simple,  customary,  or  leasehold  estate)  which  is  the 
subject  of  the  settlement  is  referred  to  in  the  Act  as  the  settled  land. 
Only  that  estate  which  is  the  subject  of  the  settlement  is  included 
under  the  term  "  settled  land."  Therefore  a  power  given  to  lease  the 
settled  land  is  a  power  to  lease  the  interest  settled.  In  the  case  of 
settled  leaseholds,  for  instance,  it  does  not  enable  a  lease  to  be  made 
binding  on  the  reversioner  in  fee,  nor  in  the  case  of  copyholds,  a  lease 
contrary  to  the  custom,  nor  in  the  case  of  an  equity  of  redemption 
(that  is,  a  settlement  of  land  subject  to  a  mortgage)  does  it  enable  a 
lease  to  be  made  binding  on  the  mortgagee  further  than  the  original 
mortgagor  could  either  under  the  G.  A.,  s.  18,  or  otherwise  have 
bound  such  mortgagee.  In  all  cases  "  the  settled  land  "  means  the 
fee  simple,  if  that  is  settled ;  it  means  the  equity  of  redemption,  if 
that  is  settled;  it  means  the  customary  estate,  if  copyholds  are 
settled ;  and  the  estate  for  a  term  of  years  or  lives,  if  leaseholds  for 
years  or  lives  are  settled.  The  powers  conferred  by  the  Act  only  bind 
persons  deriving  title  under  the  settlement,  and  not  any  person  having 
a  title  paramount  to  the  settlement.  This  is  plainly  seen  on  consider- 
ing the  force  given  to  a  conveyance  by  s.  20,  post. 

(4.)  The  determination  of  the  question  whether  land  is 
settled  land,  for  purposes  of  this  Act,  or  not,  is  governed 
by  the  state  of  facts,  and  the  limitations  of  the  settle- 
ment, at  the  time  of  the  settlement  taking  effect. 

See  on  this  subs.,  Be  Marquis  of  AHeshury  and  Lord  Iveagh,  1893, 
2  Ch.  245,  354-6 ;  Be  Bective  Estate,  27  L.  R.  Ir.,  364,  369 ;  Be 
Shepheartfs  S.  E.9  8  Eq.  571,  573-4. 

The  powers  of  an  ordinary  settlement  cease  when  the  estate  comes 
to  be  vested  absolutely  in  some  person  in  fee  simple ;  Be  Lord  Sudeley 
and  Baines  and  Co.,  1894, 1  Gh.  334,  339.  The  S.  L.  A.  powers,  if 
the  fee  simple  comes  to  an  infant,  are  exercisable,  either  under  this 
subs,  (for  the  origin  and  history  of  which  see  Be  Marquis  ofAilesoury 
and  Lord  Iveagh,  uhi  sup.),  or  under  s.  59 ;  if  this  subs,  applies,  it  is 
conceived  that  their  exercise  would  have  effect,  under  s.  20  (2)  infra, 
as  to  charges  prior  to  the  infant's  estate,  subsisting  under  the  settle- 
ment creating  that  estate.  Sec.  59  expressly  says  that  an  infant  is  to  be 
deemed  tenant  for  life  of  land  to  which  he  is  entitled  in  possession  ; 
consequently  he  has  the  powers  of  a  tenant  for  life.  In  the  case  of  any 
other  person,  who,  under  a  settlement,  has  come  to  be  absolutely 
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entitled,  subject  to  charges,  he  is  not  tenant  for  life,  even  if  the  land  8.  2. 

remains  under  this  subs.,  " settled  land;"   so  there  is  no  one  to  — 

exercise  the  S.  L.  A.  powers ;   see  the  two  cases  first  cited  in  this    Defphtioxi. 
note. 

Where  a  tenant  in  tail  in  possession  bars  his  estate  tail,  the  S.  L.  A. 
powers  are  gone.  So  also  where  by  surrender  of  a  life  estate  the  whole 
fee  comes  into  possession.  It  is  conceived  in  the  latter  case  s.  50  would 
not  operate  to  preserve  the  powers  of  a  tenant  for  life.  His  estate  is 
not  assigned ;  it  has  ceased. 

(5.)  The  person  who  is  for  the  time  being,  under  a 
settlement,  beneficially  entitled  to  possession  of  settled 
land,  for  his  life,  is  for  purposes  of  this  Act  the  tenant 
for  life  of  that  laud,  and  the  tenant  for  life  under  that 
settlement. 

In  a  case  where  under  a  will  there  was  a  trust  to  accumulate  rents 
during  a  son's  life,  and  after  his  death  a  trust  for  his  children,  and  the 
trust  for  accumulation  ran  out  under  the  Thellusson  Act,  and  the  son, 
as  heir-at-law,  came  in,  he  was  held  to  be,  or  to  have  the  powers  of,  a 
tenant  for  life :  Re  Atherton,  W.  N.  1891,  86. 

ThiB  definition  taken  in  connection  with  subs.,  10  (i.)  and  ss.  58  (1)  Tenant  for  life, 
(vi.)  (viii.)  (ix.)  and  61  (2)  (3)  includes  all  equitable  tenants  for  life 
(not  being  infants  or  of  unsound  mind),  whether  of  the  entirety  or  of 
an  undivided  share,  and  whether  they  are  entitled  or  not  to  be  let  into 
possession,  and  the  effect  of  the  Act  is  that  a  mere  equitable  tenant  for 
life,  being  adult  and  of  sound  mind,  can  convey  the  legal  estate  vested 
under  the  settlement  in  a  trustee,  that  estate  being  the  subject  of  the 
settlement  (see  s.  2  (3) :  see  also  note  to  8. 20).  The  case  of  an  infant 
is  provided  for  by  ss.  59  and  60,  and  that  of  a  lunatic,  so  found  by 
inquisition,  by  s.  62. 

An  assignee  of  the  tenant  for  life  is  not  so  entitled  "  under  a  settle-  "  Under  a 
ment,"  but  the  tenant  for  life  is ;  and  where  the  tenant  for  life,  before  »ettlement » 
coming  into  possession,  has  assigned  his  reversionary  life  interest  out 
and  out,  he  can  under  s.  50,  with  the  consent  of  the  assignee,  exercise 
the  powers  of  the  Act  on  the  life  estate  coming  into  possession. 

The  Court  has  discretion  to  let  an  equitable  tenant  for  life  into  pos-  Equitable 
session  of  the  land  and  title  deeds,  but  the  trustees  and  estate  must  be  tenant  for •  li fe 
protected ;  as  to  the  effect  of  the  S.  L.  A.'s  upon  this  discretion,  see  to  ^^^p 
Re  Wythes,  1893,  2  Ch.  369 ;  Re  Bagot,  1894, 1  Ch.  177 ;  Re  Newen, 
1894, 2  Ch.  297. 

"  Entitled  to  possession  "  means  that  the  right  is  immediate  and  not  What  is 
in  reversion  or  expectancy  :  Re  Jones,  26  Ch.  D.  741,  per  Baggallay,  a  poBseaeion." 
L.  J. ;  Re  Clitheroe,  28  ib.  378,  affirmed  31  ib.  135.  The  possession 
need  not  be  personal,  but  may  be  the  possession  of  trustees  paying  sur- 
plus rents  and  profits  to  a  beneficial  owner :  Re  Morgan,  24  Ch.  D.  114 ; 
Re  Jones  and  Re  Clitheroe^  ubi  sup,,  but  the  interest  of  the  tenant  for 
life  must  be  in  possession  and  not  an  interest  to  arise  in  him  at  a 
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ga  2.  future  day  if  then  living  under  a  conveyance  then  to  be  made :  Be 

Strangways,  34  Gh.  D.  423.    But  where  he  would  be  entitled  to 

Definitions,  surplus  rents  (if  any)  it  is  immaterial  that  there  are  none :  Be  Jones, 
ubi  sup.  See  also  Be  Atkinson,  30  Ch.  D.  605,  612  ;  affirmed  31  ib. 
577 ;  Be  Hale  and  Clark,  34  W.  R.  624 ;  W.  N.,  1886,  65. 

(6.)  If,  in  any  case,  there  are  two  or  more  persons  so 
entitled  as  tenants  in  common,  or  as  joint  tenants,  or  for 
other  concurrent  estates  or  interests,  they  together  con- 
stitute the  tenant  for  life  for  purposes  of  this  Act. 


Two  or  more. 


Undivided 
ih  ares. 


Who  has  the 
powers. 


The  effect  of  this  subs,  is  that  all  persons  having  concurrent  interests 
under  the  same  settlement  must  join.  It  would  be  improper,  for 
instance,  to  allow  a  tenant  for  life  of  one  undivided  moiety,  to  sell  that 
moiety  alone ;  he  must  join  with  the  tenant  for  life  of  the  other 
moiety  in  selling  the  whole,  but  cannot  be  compelled  to  join :  Camden 
v.  Murray,  16  Gh.  D.  161.  But  if  each  undivided  moiety  is  settled 
separately,  then  neither  moiety  is  the  subject  of  the  settlement  made 
of  the  other  moiety ;  each  moiety  is  in  itself  settled  land,  and  can  be 
sold  by  the  tenant  for  life  thereof  without  the  concurrence  of  the  owner 
of  the  other :  snbss.  3  and  10  (i.) ;  Williams  v.  Jenkins,  W.  N.  1894, 
176. 

A  discretionary  trust  to  pay  rents  during  the  life  of  A.  to  him  or 
others  does  not  constitute  them  together  a  tenant  for  life :  Re  Atkinson, 
30  Ch.  D.  605,  affirmed  31  ib.  577. 

The  persons  together  constituting  the  tenant  for  life  may  severally 
employ  their  own  solicitors :  Smith  v.  Lancaster,  1894,  3  Gh.  439. 

Under  this  subs.,  where  two  undivided  shares  are  comprised  in  the 
same  settlement,  and  one  has  become  either  originally  or  by  disentail 
vested  in  an  owner  in  fee,  while  the  other  share  is  still  the  subject  of  a 
tenancy  for  life,  the  tenant  for  life  of  the  settled  share  cannot  sell  that 
share  without  the  concurrence  of  the  owner  in  fee  of  the  other  share : 
see  Be  Collinge's  S.  E.,  36  Ch.  D.  516 ;  see  also  s.  19 ;  Williams  v. 
Jenkins,  ubi  supra. 

(7.)  A  person  being  tenant  for  life  within  the  foregoing 
definitions  shall  be  deemed  to  be  such  notwithstanding 
that,  under  the  settlement  or  otherwise,  the  settled  land 
or  his  estate  or  interest  therein,  is  incumbered  or  charged 
in  any  manner  or  to  any  extent. 

The  powers  conferred  by  the  Act  are  given  to  the  person  who,  under 
the  settlement,  is  in  the  position  of  beneficial  owner  for  life,  subject  to 
ail  charges  or  incumbrances,  whether  that  ownership  produces  any  fruit 
or  not  (see  note  to  subs.  5  above),  and  he  cannot,  except  by  surrender- 
ing his  estate  so  as  to  put  an  end  to  it,  divest  himself  of  the  powers 
(see  s.  50  (1)).     But  the  rights  of  an  assignee  for  value  cannot  be 
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defeated  (s.  50  (3)),  and  his  concurrence  in  the  disposition  is  necessary,  g.  2. 

except  to  the  grant  of  a  lease  under  the  Act  where  no  fine  is  taken  

(8.  50  (3)),  unless  the  assignee  is  in  possession,  and  then  his  concurrence    DEFnrmoNS. 
is  necessary  to  the  granting  of  all  leases. 
And  see  Williams  v.  Jenkins,  1893, 1  Ch.  704. 

(8.)  The  persons,  if  any,  who  are  for  the  time  being, 
under  a  settlement,  trustees  with  power  of  sale  of  settled 
land,  or  with  power  of  consent  to  or  approval  of  the 
exercise  of  such  a  power  of  sale,  or  if  under  a  settlement 
there  are  no  such  trustees,  then  the  persons,  if  any,  for 
the  time  being,  who  are  by  the  settlement  declared  to  be 
trustees  thereof  for  purposes  of  this  Act,  are  for  purposes 
of  this  Act  trustees  of  the  settlement. 

This  subs,  must  be  read  with  s.  16  of  S.  L.  A.,  1890,  which  meets  Trustees  of  the 
the  case  of  a  power  or  trust  arising  only  at  a  future  time  (see  Wheel-  settlement. 
wright  v.  Walker,  23  Ch.  D.  752,  761 ;  Be  Home's  S.  E.,  39  Ch.  D.  84)  f  Jj  *•»  1890' 
and  of  a  power  or  trust  extending  only  to  other  land  comprised  in  the 
same  limitations.  The  power  may  be  a  power  exercisable  only  with 
consent  of  the  tenant  for  life :  Constable  v.  Constable,  32  Ch.  D.  233 ; 
but  it  has  been  decided  in  Ireland  that  where  the  power  was  exercise- 
able  only  with  the  consent  of  a  stranger,  whose  consent  was  unobtain- 
able, the  trustees  for  sale  were  not  trustees  for  the  purposes  of  this 
Act:  Be  Johnstone's  Settlement,  17  L.  R.  Ir.  172.  It  is  conceived, 
however,  that  this  is  a  mere  fetter  on  the  original  power,  and  as  the 
tenant  for  life  sells,  the  consent  of  strangers  is  not  required.  Those 
persons  only  are  trustees  for  the  purposes  of  the  Act  who  either  are 
appointed  trustees  or  under  the  settlement  have  a  power  of  sale 
(present  or  future),  or  of  consent  to  or  approval  of  the  exercise  of  such 
a  power,  or  have  a  trust  for  sale,  as  required  by  this  subs,  or  s.  16  of 
8.  L.  A.,  1890.  No  other  trustees  are  trustees  within  the  Acts.  If 
there  be  no  such  trustees,  or  if  there  be,  but  they  refuse  to  act,  it  is 
necessary  to  procure  the  appointment  of  trustees  under  s.  38. 

Under  settlements  giving  a  present  power  of  sale  of  the  settled  land, 
any  sale,  lease,  &c,  may  be  made  in  exercise  either  of  the  powers  of 
the  settlement  or  of  the  powers  of  the  Act.  If  the  Act  bo  resorted  to, 
the  trustees  with  the  power  of  sale  under  the  settlement,  or  the  trustees 
appointed  under  b.  38,  are  the  trustees  for  the  purposes  of  the  Act. 

If  for  any  reason  it  is  preferred  to  make  any  sale,  &c,  under  the 
powers  of  the  settlement  and  not  under  the  Act,  the  money  received 
and  liable  to  be  re-invested  in  laud,  may  nevertheless  be  applied  in  the 
same  manner  as  if  it  arose  under  the  Act  (s.  33). 

It  is  conceived  that  executors  with  power  to  sell  for  payment  of  Power  must 
debts  are  not,  but  that  persons  with  a  general  power  of  sale  (as  in   be  8eneral* 
Be  Brown,  32  Ch.  D.  597)  are,  trustees  within  this  s.    The  power 
must  be  general.    In  Be  McCurdy's  S.  E.,  27  L.  R.  Ir.  395,  trustees 
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S.  2. 
Definitions. 


Power  to  soil 
restricted  as  to 
price. 


Power  to  sell 
for  a  rent. 

Powers  in 
future  settle- 
ments. 


Single  trustee. 


with  power  to  sell  for  debts  were  declared  to  be  S.  L.  A.  trustees ;  but 
they  had  also  a  future  general  power  of  sale,  and  so,  under  8. 16  of 
S.  L.  A.,  1890  (not  referred  to  in  the  Report),  were  S.  L.  A.  trustees. 

The  principle  of  Wheelwright  v.  Walker  would  not,  it  is  conceived, 
apply  to  prevent  persons  who  have  only  power  to  sell  at  or  above  a 
certain  price  being  trustees  for  the  purposes  of  the  Act.  They  are 
persons  having  a  power  of  sale,  though  only  capable  of  being  exercised 
on  particular  terms.  They  are  intrusted  to  receive  purchase-money, 
and  as  the  tenant  for  life  sells  the  limitation  of  price  does  not  apply. 

Trustees  having  power  to  sell  only  in  consideration  of  a  rent  are  not 
trustees  for  the  purposes  of  the  Act :  Re  Morgan,  24  Ch.  D.  114, 115. 

In  all  settlements  since  the  Act  the  proper  course  is  expressly  to 
appoint  trustees  for  the  purposes  of  the  Act.  It  is  unnecessary  to 
insert  powers  similar  to  those  contained  in  the  Act ;  but  in  special 
cases  larger  powers  may  be  required,  and  when  contained  in  a  settle- 
ment will  operate  under  s.  57  as  if  conferred  by  the  Act,  so  that  all 
the  powers  conferred  by  the  Act  and  the  settlement  taken  together 
will  operate  as  powers  conferred  by  a  single  instrument,  namely,  the 
Act. 

By  8.  39  (2)  the  expression  "  the  trustees  of  the  settlement "  is  made 
applicable  to  the  surviving  or  continuing  trustees  or  trustee  of  the 
settlement  for  the  time  being,  but  this  is  subject  to  subs.  1  of  that 
s.,  which  prohibits  payment  of  capital  money  to  fewer  than  two 
persons  as  trustees,  unless  authorized  by  the  settlement. 

If  it  is  intended  to  authorize  the  payment  of  capital  money  to  a 
single  trustee,  as  was  usual  in  settlements  before  the  Act,  express 
authority  must  be  given. 

(9)  Capital  money  arising  under  this  Act,  and  receiv- 
able for  the  trusts  and  purposes  of  the  settlement,  is 
in  this  Act  referred  to  as  capital  money  arising  under 
this  Act. 

Wh«t  is  The  following  are  capital  moneys  under  the  Act,  and  should  be  paid 

capital  money,   to  the  settlement  trustees  or  into  Court  under  8.  22  :— 

(1.)  Money  received  on  sale  (which  includes  enfranchisement)  or  for 
equality  of  partition  or  exchange,  and  on  the  exercise  of  an 
option  for  purchase  given  under  S.  L.  A.,  1889. 

(2.)  Fines  on  grants  of  leases  under  this  Act  (see  S.  L.  A.,  1884, 
s.  4),  and  fines  on  confirmation  under  this  Act  of  leases, 
except  fines  on  leases  granted  pursuant  to  a  covenant  for 
renewal  (see  note  to  b.  7  (2)  ). 

(3.)  Money  raised  by  mortgage :  s.  18 ;  S.  L.  A.,  1890,  s.  11. 

(4.)  Share  of  mining  rent  (three-fourths  where  tenant  for  life  is 
impeachable  for  waste  in  respect  of  the  minerals  leased, 
otherwise  one-fourth)  unless  the  settlement  provides  to  the 
contrary:  s.  11. 

(5.)  Three-fourths  of  proceeds  of  sale  of  timber  cut  under  s.  35, 
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where  the  tenant  for  life  is  impeachable  for  waste  in  respect  S.  2. 

of  timber. 
(6.)  Valuation  money  for  timber,  on  a  sale  of  the  land,  though  _ __  x 

tenant  for  life  be  unimpeachable  for  waste:  Be  Lletoellin, 
37  Ch.  D.  317. 
(7.)  Money  paid  for  licences  to  demise  granted  to  copyholders, 
except  where  the  licence  is  authorized  by  the  custom ;  8. 14. 
(8.)  Money  paid  for  dedication  of  streets,  &c.,  under  s.  16. 
(9.)  Money  paid  into  Court  under  the  Land  Clauses  Consolidation 
and  other  Acts,  or  in  the  hands  of  trustees  and  liable  to  be 
invested  in  the  purchase  of  land  to  be  settled  as  the  settled 
land :  ss.  32,  33. 
(10.)  Money  in  Court  so  liable,  though  not  paid  in  under  any  of 

those  Acts :  Clarke  v.  Thornton,  35  Ch.  D.  307,  314. 
(11.)  Proceeds  of  sale  of  heirlooms :  s.  37. 
(12.)  Money  paid    for  varying  or  rescinding  contracts  for  sale, 

exchange,  or  partition :  s.  31  (1)  (iL). 
The  following  it  is  conceived  are  not  capital  moneys,  but  belong  to 
the  tenant  for  life : — 
(1.)  Money  paid  by  a  lessee  as  a  consideration  for  acceptance  of  sur-  Moneys 

render  of  a  lease  (see  note  to  s.  13  (1)  ).  belonging  to 

(2.)  Fines  on  the  grant  of  leases  pursuant  to  a  covenant  for  renewal 

(see  note  to  s.  7  (2)  ). 
(3.)  Money  paid  to  the  tenant  for  life  as  consideration  for  varying 
the  terms  of  a  lease  under  s.  31  (1)  (iii.),  provided  the  varied 
lease  is  such  as  would  be  valid  under  the  Act,  and  the  pay- 
ment be  not  in  the  nature  of  a  premium  for  a  lease. 

(10.)  In  this  Act— 

(i.)  Land  includes  incorporeal  hereditaments,  also  an 
undivided  share  in  land;  income  includes  rents  and 
profits ;  and  possession  includes  receipt  of  income ; 

For  a  definition  of  "  land  "  in  Acts  of  Parliament  passed  since  1850,  "  Land." 

see  note  to  V.  &  P.  A.  s.  1,  supra.     Tithes  are  "  land  "  within  this  Tithes, 

subs. :  Be  Esdaile,  54  L.  T.  637 ;  W.  N.,  1886,  47.    Also  a  title  of  Title  of 

honour  descendible  to  heirs  general  or  heirs  of  the  body :  Be  Bivett-  honour. 
Carnac's  Will,  30  Ch.  D.  136,  139 ;  considered  in  Be  Earl  of  Ayles- 

forcTs  S.E.,  32  Ch.  D.  162.     So  is  a  rent-charge  :  Be  Bective  Estate,  Rent-charge. 
27  L.  R.  Ir.  364,  367. 

As  to  a  personal  annuity  limited  to  a  man  and  his  heirs,  see  Be  Personal 

Bivett'Camac's  Will,  30  Ch.  D.  at  p.  141.  annuity. 

As  to  undivided  shares,  sec  notes  to  ss.  2  (6)  and  19. 

(ii.)  Bent  includes  yearly  or  other  rent,  and  toll,  duty, 
royalty,  or  other  reservation,  by  the  acre,  or  the  ton,  or 
otherwise;   and,  in  relation  to  rent,  payment  includes 
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S-2.         delivery;  and  fine  includes  premium  or  fore-gift,  and 
Definitions,    ^ny  payment,  consideration,  or  benefit  in  the  nature  of  a 
fine,  premium,  or  fore-gift : 

"  Rent,"  see  Lord  Zouclie  v.  Dalbiac,  L.  R.,  10  Ex.  172. 

•'  Other  reservation,"  »'.e.  in  kind,  see  Co.  Litt.  142a ;  Ilex  v.  Earl 
Pom/ret,  5  M.  &  S.  139,  143 ;  Be  Moody  &  Yates,  30  Ch.  D.  344, 
346-7 ;  Campbell  v.  Leach,  Amb.  740. 

(iii.)  Building  purposes  include  the  erecting  and  the 
improving  of,  and  the  adding  to,  and  the  repairing  of 
buildings ;  and  a  building  lease  is  a  lease  for  any  building 
purposes  or  purposes  connected  therewith  : 

See  Easton  v.  Pratt,  2  H.  &  C.  676 ;  Be  Daniells  S.E.,  1894,  3  Ch. 
503 ;  and  compare  Ay  ling  v.  Mercer,  W.N.  1885, 166. 

(iv.)  Mines  and  minerals  mean  mines  and  minerals 
whether  already  opened  or  in  work  or  not,  and  include 
all  minerals  and  substances  in,  on,  or  under  the  land, 
obtainable  by  underground  or  by  surface  working ;  and 
mining  purposes  include  the  sinking  and  searching  for, 
winning,  working,  getting,  making  merchantable,  smelt- 
ing or  otherwise  converting  or  working  for  the  purposes 
of  any  manufacture,  carrying  away,  and  disposing  of 
mines  and  minerals,  in  or  under  the  settled  land,  or  any 
other  land,  and  the  erection  of  buildings,  and  the  execu- 
tion of  engineering  and  other  works,  suitable  for  those 
purposes ;  and  a  mining  lease  is  a  lease  for  any  mining 
purposes  or  purposes  connected  therewith,  and  includes  a 
grant  or  licence  for  any  mining  purposes : 

Surface  land.  A  mining  lease  may  include  surface  land  necessary  for  the  effective 

working  of  the  minerals :  Be  Beveletfa  S.E.,  11  W.  R.  744. 

(v.)  Manor  includes  lordship,  and  reputed  manor  or 
lordship : 

(vi.)  Steward  includes  deputy  steward,  or  other  proper 
officer,  of  a  manor : 

(vii.)  Will  includes  codicil,  and  other  testamentary 
instrument,  and  a  writing  in  the  nature  of  a  will : 

(viii.)  Securities  include  stocks,  funds,  and  shares : 

(ix.)  Her  Majesty's  High  Court  of  Justice  is  referred 
to  as  the  Court : 
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As  to  the  exercise  of  the  powers  of  the  Court  as  regards  land  in  the  §5.  2,  3. 

Counties  Palatine  of  Lancaster  and  Durham,  see  s.  46  (8),  (9)  and  — — 

notes  thereon;  and  as  to  the  jurisdiction  of  County  Courts  under  this  DEramoira. 
Act  see  s.  46  (10),  and  as  to  its  application  to  Ireland  see  s.  65. 

(x.)  The  Land  Commissioners  for  England  as  consti- 
tuted by  this  Act  are  referred  to  as  the  Land  Commis- 
sioners : 

See  s.  48,  and  the  Board  of  Agriculture  Act,  1889. 

(xi.)  Person  includes  corporation. 

For  rules  as  to  words  singular  or  plural,  or  importing  masculine   Singular, 
gender,  and  as  to  meaning  of  "  month  "  in  Acts  of  Parliament  passed   Month  "** 
since  1850,  see  note  to  C.A.,  s.  2,  supra. 


III. — Sale  ;  Enfranchisement  ;  Exchange  ;  sale  ;  en- 

Partttton  franchise* 

rARTITION.  ment;  £x_ 

CHANGE  * 

General  Powers  and  Regulations.  Partition. 

3.  A  tenant  for  life —  General 

(i.)  May  sell  the  settled  land,  or  any  part  thereof,  or     Powers  and 

4       -u  •    -i  c  1  •    -1        Regulations. 

any  easement,  right,  or  privilege  of  any  kind,  Powerito 
over  or  in  relation  to  the  same ;  and  tenant  for  life 

to  sell,  &c. 

"  Land "  includes  any  "  hereditament "  (see  n.  to  s.  2  (3),  supra),   Meaning  of 
so  that  any  beneficial  easement  or  right  attached  to  settled  land  as  a   land, 
right  of  way  to  other  land  may  be  sold  so  as  to  extinguish  it,  as  well 
as  an  easement  burdening  the  settled  laod,  created  so  as  to  sell  it. 

The  sale,  exchange,  or  partition  of  minerals  and  surface  separately   Minerals, 
is  provided  for  by  s.  17 ;  the  raising  of  money  to  pay  for  equality  of 
partition  or  exchange  is  provided  for  by  s.  18.    The  principal  mansion-   Mansion-house* 
house  and  its  pleasure  ground,  park  and  lands  cannot  be  sold  or  leased 
without  consent  of  the  trustees  or  the  Court :  S.  L.  A .,  1890,  s.  10 ;  and   Undivided 
s.  19  contains  special  provision  for  an  undivided  share.  shares. 

The  powers  given  by  this  s.  are  larger  than  the  usual  settlement  Easements, 
powers.  The  power  to  sell  an  easement,  right,  or  privilege  over  land 
could  not  before  1881  (see  0.  A.,  1881,  s.  62)  be  conferred  under  a 
settlement  by  conveyance  to  uses.  Under  the  ordinary  power  to  sell 
land,  and  in  the  absence  of  an  express  clause  for  the  purpose,  the  sur- 
face could  not  be  sold  apart  from  the  minerals  (see  Buckley  v.  HoweU, 
29  Beav.  546 ;  T.  A.,  b.  44 ;  T.  A.,  1894,  s.  3),  and  it  was  difficult  and 
sometimes  legally  impossible  to  provide  for  all  the  restrictions  and 
conditions  required  on  sales  of  building  land  and  minerals :  compare 
Dayrell  v.  Hoare,  12  A.  &  E.  366 ;  Be  Yates,  38  Ch.  D.  112.    This  s. 
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and  88.  4, 17, 19,  and  20,  provide  for  all  ordinary  cases  of  sale,  exchange, 
or  partition,  but  no  power  is  given  to  sell  a  right  or  interest  not  capable 
of  alienation  by  a  tenant  in  fee  simple :  Be  Bivett-Carnac's  Will,  30 
Gh.  D.  136.  Further  special  powers  may  be  added,  and  will  take 
effect  as  if  given  by  the  Act :  s.  57. 

A  tenant  for  life,  proposing  to  sell  at  a  price  below  that  offered  by  a 
remainderman,  was  restrained  from  selling  otherwise  than  by  public 
auction  without  communicating  to  the  remainderman  any  offer  made : 
Wheelwright  v.  Walker,  31  W.  R.  912 ;  W.  N.  1883, 154,  and  from 
selling  until  proper  trustees  had  been  appointed,  S.  C,  23  Gh.  D.  752. 

But  the  tenant  for  life  and  the  trustees  under  a  will  empowering 
the  trustees  to  sell  at  the  request  of  the  person  or  persons  entitled  to 
the  actual  freehold,  will  not  be  restrained  from  selling  the  estate  on 
merely  speculative  evidence  adduced  by  the  remainderman  that  the 
property  is  likely  to  increase  in  value  :  Thomas  v.  Williams,  24  Gh.  D. 
558.    See  also  note  to  s.  53.     A  tenant  for  life  may  sell  from  mere 
caprice,  or  from  dislike  to  the  remainderman,  or  for  any  similar  motive, 
but  he  must  sell  at  the  best  price :  Cardigan  v.  Curzon-Hotoe,  30  Ch.  D. 
531,  540  (see,  however,  note  to  s.  4  (1)  infra).    He  may  sell  without 
the  sanction  of  the  Court,  notwithstanding  that  an  administration  decree 
has  been  made  before  or  since  the  commencement  of  the  Act  (tb,  531, 
540),  and  may  exercise  the  powers  conferred  by  the  S.  L.  A.'m,  when 
an  order  for  sale  has  been  suspended :  Hampden  v.  Earl  of  Buckingham- 
shire, 1893,  2  Gh.  531,  543,  but  not,  it  seems,  where  an  order  for  sale 
has  been  made  under  the  Settled  Estates  Act  {Be  Barrs-Haden, 
32  W.  R.  194 ;  W.  N.  1883, 188) ;  and  where  powers  of  leasing  have 
been  granted  under  that  Act  the  leasing  powers  under  this  Act  cannot 
be  exercised  without  an  order  suspending  the  earlier  powers :  Be  Poole, 
32  W.  R.  956  ;  Be  Barrs-Haden,  ubi  sup.    It  seems  therefore  that  an 
actual  order  for  sale  in  an  action,  as  distinguished  from  a  mere 
administration  order,  prevents  a  sale  under  this  Act.    As  to  the  effect 
on  the  powers  of  the  Court  under  S.  L.  A.,  1884,  s.  7,  of  a  previous 
order  in  an  action  giving  the  trustees  leave  to  sell,  see  Be  Harding's 
Estate,  1891, 1  Ch.  60.    In  Cardigan  v.  Curzon-Howe,  40  Ch.  D.  341, 
Chitty,  J.,  seemed  to  say  that  a  tenant  for  life  can  sell  "without 
prejudice  "  to  the  mortgagees  on  his  life  estate,  and  therefore  subject 
to  and  with  a  deduction  for  their  mortgages  (see  S.  C.  in  C.  A.,  41  Ch. 
D.  375).    But  the  power  under  this  subs,  is  to  sell  "  the  settled  land," 
which  is  defined  by  s.  2  (3)  as  "  land  and  the  estate  or  interest  therein 
the  subject  of  the  settlement,"  that  is  to  say,  the  whole  estate  without 
deduction  for  the  mortgage.    Then  s.  50,  after  providing  that  the 
powers  of  a  tenant  for  life  shall  continue  after  assignment  of  his  estate 
for  life,  enact 8  "  that  the  s.  shall  operate  without  prejudice  to  the 
assignee,"  not  that  a  sale  or  other  disposition  may  be  made  subject  and 
without  prejudice  to  the  assignment,  which  would  be  a  new  power  not 
previously  given.    The  mortgage  may  be  provided  for  and  a  discharge 
obtained  under  s.  5  of  the  C.  A.,  1881,  or  the  purchaser  may  pay  the 
full  price  without  reference  to  the  mortgage  and  accept  an  indemnity. 
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In  this  way  the  power  of  the  tenant  for  life  can  be  exercised  without  g  3 

prejudice.    See  also  s.  21  (ii.),  infrh,  and  Be  Sebright'*  S.E.  33,  Ch.  D.  

429,  437.  Sale  ?  E*- 

The  Housing  of  the  Working  Classes  Act,  1890  (53  &  54  Vict.  c.  70),  **^C.HIES£ 

s.  74  (in/rhj  Chap,  vii.),  affords  facilities  for  selling,  exchanging,  and  change  ; 

leasing  settled  land  for  the  purposes  of  that  Act,  and  the  improve-  Partition. 

merits  on  which  capital  money  under  this  Act  may  be  expended  are  to  " 

include  dwellings  for  the  working  classes,  the  building  of  which  in  the  Powers  and 

opinion  of  the  Court  is  not  injurious  to  the  estate.  Regulations. 

As  to  sales,  &c,  to  County  Councils,  see  Small  Holdings  Act,  1892,  53  &  54  Vict, 

ss.  12  and  13.  c-  70»  ••  74- 

The  S.  L.  A.  will  apply  "  so  far  as  circumstances  admit "  to  a  sale  55  &  56  Vict, 

under  the  Glebe  Lands  Act,  1888.  c*  3l- 

A  tenant  for  life  is  not,  by  reason  of  his  powers  under  S.  L.  A.,  a  5l  *  52  *™ 

person  "  competent  to  dispose  of  property "  within  Part  I.  of  the  '     '  ' 

Finance  Act,  1894 :  see  s.  22  (2)  (a),  c  30  8  22. 

(ii.)  Where  the  settlement  comprises  a  manor, — may 
sell  the  seignory  of  any  freehold  land  within 
the  manor,  or  the  freehold  and  inheritance  of 
any  copyhold  or  customary  land,  parcel  of  the 
manor,  with  or  without  any  exception  or  reser- 
vation of  all  or  any  mines  or  minerals,  or  of 
any  rights  or  powers  relative  to  mining  pur- 
poses, so  as  in  every  such  case  to  effect  an 
enfranchisement;  and 

The  seignory  of  freehold  land  is  an  actual  estate  in  fee  simple  left  in  Seignory. 
the  grantor  after  a  subinfeudation  to  a  freehold  tenant  made  before  the 
statute  Quia  emptores,  and  carrying  with  it  the  quit  rents  and  services. 
When  the  tenant  of  the  manor  is  a  copyholder  the  fee  simple  estate  is 
a  reversion,  the  copyholder  being  in  law  a  mere  tenant  at  will.  The 
effect  of  a  conveyance  of  the  seignory  to  the  freehold  tenant  is  neces- 
sarily to  cause  a  merger  of  his  subinfeudation  tenure  in  the  seignory  or 
estate  of  the  superior,  and  thus  to  effect  an  enfranchisement,  that  is, 
an  extinction  of  the  services  of  the  inferior ;  but  it  does  not  extinguish 
the  tenant's  right  of  common :  Baring  v.  Abingdon,  1892,  2  Ch.  374 ; 
Broome  v.  Wcnham,  68  L.  T.  (N.S.),  651. 

It  will  be  observed  that  enfranchisement  is  in  this  subs,  treated  as  a   Enfranchise- 
sale,  and  is  consequently  included  under  the  term  "  sale  "  used  subse-   V*^  included 
quently  in  the  Act,  except  in  s.  55  (2),  where  enfranchisement  includes 
enfranchisement  under  a  power  in  a  settlement. 

(iii.)  May  make  an  exchange  of  the  settled  land,  or 
any  part  thereof,  for  other  land,  including  an 
exchange  in  consideration  of  money  paid  for 
equality  of  exchange ;  and 


302 


THE  SETTLED  LAND  ACT,   1882. 


SS.  3,  4. 

Sale;  En- 
franchise- 
ment; Ex- 
change; 
Partition. 


General 
Powers  and 
Regulations. 

Tenure  not 
material. 


Ancillary 
powers. 


Notice. 


Regulations 
respecting 
sale,  enfran- 
chisement, 
exchange  and 
partition. 


As  "  land  "  means  land  of  any  tenure,  this  subs,  includes  a  power 
to  exchange  freehold  for  leasehold  or  copyhold,  and  vice  versd,  and  it 
also  includes  an  easement  in  existence;  as  to  the  creation  of  new 
easements  generally,  see  S.  L.  A.,  1890,  8.  5,  and  of  easements  for 
mining  purposes,  s.  17  of  this  Act. 

(iv.)  Where  the  settlement  comprises  an  undivided 
share  in  land,  or,  under  the  settlement,  the 
settled  land  has  come  to  be  held  in  undivided 
shares, — may  concur  in  making  partition  of 
the  entirety,  including  a  partition  in  con- 
sideration of  money  paid  for  equality  of  par- 
tition. 

See  also  s.  19,  and,  as  to  new  easements,  S.  L.  A.,  1890,  a.  5. 

The  following  powers  in  this  Act  and  S.  L.  A.,  1890,  are  ancillary 
to  those  conferred  by  this  s. : — 

(1.)  To  contract :  s.  31. 

(2.)  To  substitute  securities :  ss.  5,  24  (4). 

(3.)  To  raise  money  by  mortgage,  to  discharge  incumbrances  on 
settled  land:  S.  L.  A.,  1890,  s.  11. 

(4.)  To  raise  money  for  equality  of  exchange  or  partition  :  s.  18. 

(5.)  To  concur  in  regard  to  undivided  shares :  s.  19. 

(6.)  To  deal  separately  with  surface  and  minerals :  s.  17. 

(7.)  For  trustees  to  receive :  s.  22,  and  give  receipts  for  money  not 
paid  into  Court :  s.  40. 

(8.)  To  convey  land  disposed  of:  ss.  20,  55  (2). 

(9.)  To  settle  land  acquired :  s.  24. 

(10.)  To  deal  with  easements  on  an  exchange  or  partition :  S.  L.  A., 
1890,  s.  5. 

(11.)  To  carry  into  effect  a  predecessor's  contracts :  S.  L.  A.,  1890, 
s.6. 

(12.)  To  make  sale  to,  or  exchange  or  partition  with,  the  tenant  for 
life  himself:  S.  L.  A.,  1890,  s.  12. 

Notice  of  intention  to  sell,  Ac,  must  be  given  by  the  tenant  for  life 
under  8.  45,  as  amended  by  S.  L.  A.,  1884,  s.  5,  but  a  person  acting  in 
good  faith  is  exempted  from  inquiry  whether  notice  has  been  given, 
s.a  45  (3)  of  this  Act.  S.  53  of  this  Act  places  the  tenant  for  life  in 
the  position  of  a  trustee  in  exercising  the  powers  of  the  Act :  see  Re 

Marquis  of  Ailesbury's  S.K,  W.  N.,  1891, 167 ;  1892, 1  Ch.  506. 

» 

4. — (1.)  Every  sale  shall  be  made  at  the  best  price 
that  can  reasonably  be  obtained. 

See,  however,  S.  L.  A.,  1890,  s.  18,  infra ;  the  Housing  of  the 
Working  Classes  Act,  1890,  s.  74,  infra,  Chap,  vii.;  the  Small 
Holdings  Act,  1892,  s.  12. 
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The  Court  has  allowed,  for  the  benefit  of  a  building  estate,  paid-up        SS.  4,  5. 

shares  in  a  Waterworks  Company  to  be  allotted  in  lieu  of  purchase  1 

money :  Be  Orwell  Park  Estate,  W.  N.,  1894, 135.  pr^chke- 

(2.)  Every  exchange  and  every  partition  shall  be  made      change  ; 
for  the  best  consideration  in  land  or  in  land  and  monev     Partition. 
that  can  reasonably  be  obtained.  General 

Powers  and 
The  consideration  may  be  an  easement :  see  S.  L.  A.,  1890,  s.  5.  Regulations. 

Paid-up  shares 

(3.)  A  sale  may  be  made  in  one  lot  or  in  several  lots,  consideration. 
and  either  by  auction  or  by  private  contract. 

(4.)  On  a  sale  the  tenant  for  life  may  fix  reserve 
biddings  and  buy  in  at  an  auction. 

(5.)  A  sale,  exchange,  or  partition  may  be  made  sub- 
ject to  any  stipulations  respecting  title,  or  evidence  of 
title,  or  other  things. 

(6.)  On  a  sale,  exchange,  or  partition,  any  restriction 
or  reservation  with  respect  to  building  on  or  other  user 
of  land,  or  with  respect  to  mines  and  minerals,  or  with 
respect  to  or  for  the  purpose  of  the  more  beneficial  work- 
ing thereof,  or  with  respect  to  any  other  thing,  may  be 
imposed  or  reserved  and  made  binding,  as  far  as  the  law 
permits,  by  covenant,  condition,  or  otherwise,  on  the 
tenant  for  life  and  the  settled  land,  or  any  part  thereof, 
or  on  the  other  party  and  any  land  sold  or  given  in 
exchange  or  on  partition  to  him. 

(7.)  An  enfranchisement  may  be  made  with  or  without 
a  re-grant  of  any  right  of  common  or  other  right,  ease- 
ment, or  privilege  theretofore  appendant  or  appurtenant 
to  or  held  or  enjoyed  with  the  land  enfranchised,  or 
reputed  so  to  be. 

(8.)  Settled  land  in  England  shall  not  be  given  in 
exchange  for  land  out  of  England. 

"  England"  in  Acts  of  Parliament  includes  Wales  and  the  town  of  England. 
Berwick-on-Tweed  (20  Geo.  2,  c.  42,  a.  3),  but  not  in  deeds  or  other 
documents. 

Special 

Special  Powers.  „.    J><^er8' 

r  Transfer  of 

5.  Where  on  a  sale,  exchange,  or  partition  there  is  an  incumbrances 
incumbrance  affecting  land  sold  or  given  in  exchange  or  &c.  ' 
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on  partition,  the  tenant  for  life,  with  the  consent  of  the 
incumbrancer,  may  charge  that  incumbrance  on  any  other 
part  of  the  settled  land,  whether  already  charged  there- 
with or  not,  in  exoneration  of  the  part  sold  or  so  given, 
and,  by  conveyance  of  the  fee  simple,  or  other  estate  or 
interest  the  subject  of  the  settlement,  or  by  creation  of  a 
term  of  years  in  the  settled  land,  or  otherwise,  make 
provision  accordingly. 

"Incumbrance"  within  the  meaning  of  this  s.,  includes  a  charge 
having  priority  to  the  settlement,  although  no  money  has  been 
actually  raised  under  it,  but  not  a  charge  created  by,  or  in  exercise  of 
any  power  in,  the  settlement,  on  which  no  money  has  been  actually 
raised.  The  last-mentioned  charge  is,  but  the  other  is  not,  over- 
reached by  the  conveyance  of  the  tenant  for  life  under  s.  20  (2). 
A  substituted  security  of  any  other  part  of  the  settled  land  may  be 
given  under  this  s.  for  any  charge  not  overreached. 

This  s.  does  not,  by  implication,  prevent  capital  moneys  arising 
from  one  part  of  an  estate,  from  being  applied  in  discharge  of  incum- 
brances on  another  part;  Be  Lord  Stamford's  S.  E.,  43  Ch.  D. 
84,  94. 

See  also  s.  24  (4)  infra,  and  S.  L.  A.,  1890,  s.  11. 
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IV. — Leases. 

General  Powers  and  Regulations. 

6.  A  tenant  for  life  may  lease  the  settled  land,  or  any 
part  thereof,  or  any  easement,  right,  or  privilege  of  any 
kind,  over  or  in  relation  to  the  same,  for  any  purpose 
whatever,  whether  involving  waste  or  not,  for  any  term 
not  exceeding — 

(i.)  In  case  of  a  building  lease,  ninety-nine  years : 
(ii.)  In  case  of  a  mining  lease,  sixty  years : 
(iii.)  In  case  of  any  other  lease,  twenty-one  years. 

As  before  stated,  "  land  "  includes  land  of  any  tenure :  see  n.  to  s.  2 
(3),  therefore  this  s.  applies  to  copyholds  and  leaseholds  as  well  as 
freeholds,  but  by  s.  2  (3)  this  Act  applies  only  to  "the  estate  or 
interest  which  is  the  subject  of  the  settlement,"  and  does  not  authorize 
the  granting  of  any  lease  not  warranted  by  that  estate  or  interest. 
A  tenant  for  life  of  leaseholds  therefore  cannot  grant  a  lease  extending 
beyond  the  term  which  is  the  subject  of  the  settlement,  nor  can 
a  copyholder  grant  a  lease  not  warranted  by  custom  or  permitted  by 
license. 
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On  the  same  principle,  though  the  powers  of  leasing  given  by  this 
s.  to  a  tenant  for  life  are  properly  larger  than  the  powers  given  to  a 
mortgagor  by  s.  18  of  the  C.  A.,  1881,  still  as  against  a  mortgagee  of 
the  fee  simple  whether  prior  to  the  settlement  or  not,  the  powers  given 
by  s.  18  of  that  Act  can  alone  be  exercised.  But  the  mortgagee  of  the 
tenant  for  life  if  not  in  possession  stands  in  no  better  position  than  the 
successors  in  title,  except  that  as  against  him  no  lease  at  a  fine  can  be 
made,  but  he  is  bound  by  any  other  lease :  s.  50  (3). 

Leases  may  be  made  by  an  equitable  as  well  as  the  legal  tenant  for 
life,  so  as  to  create  a  legal  term  where  the  legal  estate  is  the  subject  of 
the  settlement  (s.  20),  and  the  rent  and  the  benefit  of  the  covenants 
become  annexed  to  and  run  with  the  legal  reversion  (C.  A.,  s.  10). 

It  is  conceived  that  a  single  lease  of  contiguous  land,  held  under 
two  settlements  with  different  remainders  over,  is  not  within  this  s., 
see  Tolson  v.  Sheard,  5  Ch.  D.  19 ;  Farwell  on  Powers,  2nd  ed.,  598. 
And  as  to  a  lease  of  settled  land  with  chattels  not  settled,  see  the 
arguments  in  Dowager  Duchess  of  Sutherland  v.  Duke  of  Suther- 
land, 1893 ;  3  Ch.  169, 182, 186.  It  seems  that  a  tenant  for  life  may 
in  good  faith  lease  to  his  wife,  see  S.  C,  196.  In  the  exercise  of  the 
statutory  power  of  leasing  no  reference  need  be  made  to  the  Act,  and 
this  is  the  usual  practice :  Mogridge  v.  Clapp,  1892 ;  3  Ch.  382,  385* 
A  leasee,  dealing  in  good  faith,  is  not  bound  to  inquire  whether  there 
are  trustees  for  the  purposes  of  the  Act,  nor  affected  by  the  fact  that 
there  are  none  unless  he  has  actual  notice. 


S3.  6,  7. 


Leases. 


General 
Powers  and 
Regulations. 

Larger  thnn 
mortgagor's 
power. 

Lease  by 
equitable 
owner. 

Land  under 
two  settle- 
ments. 

Settled  land 
and  chattels 
not  settled. 

Lease  to  wife. 

No  reference 
to  Act. 

No  trustees 
required. 


7. — (1.)  Every  lease  shall  be  by  deed,  and  be  made  to  Regulations 
take  effect  in  possession  not  later  than  twelve  months  \^^  mg 

after  its  date.  generally. 


A  lease  for  a  term  not  exceeding  three  years  may  now  be  by  writing 
only :  S.  L.  A.,  1890,  s.  7  (Hi.). 

The  effect  of  this  subs,  is  that  every  existing  lease  must  be  sur- 
rendered unless  it  is  within  one  year  of  expiring  (Be  Farnell,  33  Ch. 
D.  699) :  or  unless  the  new  lease  be  made  to  the  person  in  possession 
under  the  old  lease,  when  it  will,  without  any  actual  surrender,  operate 
as  a  surrender  in  law  (Sug.  Pow.  8th  ed.,  763). 

A  concurrent  lease  is  not  a  lease  "  taking  effect  in  possession  : "  see 
Farwell  on  Powers,  2nd  ed.,  pp.  611,  619-20 ;  Sugden  on  Powers,  8th 
ed.,  pp.  769-77. 

As  to  what  is  a  lease  in  possession  see  n.  to  C.  A.,  8.  18  (5),  ante, 
and  ft.  to  s.  13,  post ;  and  as  to  what  is  not :  Dowager  Duchess  of 
Sutherland  v.  Duke  of  Sutherland,  1893,  3  Ch.  169,  192* 

Under  4  Geo.  2,  c.  28,  s.  6,  when  a  lease  is  duly  surrendered  in 
order  to  be  renewed,  it  is  not  necessary  to  obtain  a  surrender  of  under- 
leases, but  the  new  lease  is,  without  surrender  of  underleases,  made 
as  valid  as  if  the  underleases  had  been  surrendered,  and  the  underloasees 
are  placed  in  the  same  position  as  regards  re-entry,  etc.,  as  if  the  old 


Concurrent 
lease. 


Lease  in 
possession. 

Surrender  of 
underleases 
on  renewal. 
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S.  7. 

Leases. 

General 
Powers  and 
Regulations. 


"Month. 


fi 


lease  had  been  kept  on  foot :  see  Re  Ford's  S.  E.t  L.  R.,  8  Eq.  309 ; 
and  8  &  9  Vict.  c.  106,  s.  9. 

It  may  be  a  question  whether  the  Act  of  Qeo.  2  enables  a 
lease  to  be  made  under  this  s.  without  surrender  of  all  underleases. 
Clearly  the  lease  could  not  be  so  made  at  a  higher  rent,  or  with  more 
onerous  covenants  than  the  surrendered  lease,  as  then  there  would  be 
no  remedy  against  the  underlessee  for  anything  more  than  the  liability 
under  the  surrendered  lease. 

"  Month  "  means  calendar  month :  see  n.  to  C.  A.,  s.  2. 

(2.)  Every  lease  shall  reserve  the  best  rent  that  can 
reasonably  be  obtained,  regard  being  had  to  any  fine 
taken,  and  to  any  money  laid  out  or  to  be  laid  out  for 
the  benefit  of  the  settled  land,  and  generally  to  the  cir- 
cumstances of  the  case. 


"  Rent." 

Value  of 

surrendered 

lease. 


Leases  to 
County 
Councils,  and 
for  working 
classes. 


Fine. 


«  Best  rent." 

"  Money  laid 
out." 


Agreement  for 
lease. 


"  Rent "  includes  reservations  in  kind  as  well  as  money,  s.  2  (10) 
(ii.)  and  n.  thereon  supra. 

The  value  of  a  surrendered  lease  may  be  taken  into  account  in  fixing 
the  rent  of  a  new  lease,  s.  13  (5);  and  as  to  its  being  unnecessary  to 
take  into  account,  on  a  lease  to  a  tenant  of  a  holding,  the  value  of 
his  improvements :  see  the  Agricultural  Holdings  (England)  Act,  1883, 
s.  43.  As  to  leases  to  County  Councils,  see  Small  Holdings  Act,  1892, 
s.  12;  and  for  working  classes,  see  Housing  of  the  Working  Classes 
Act,  1890,  Ch.  vii.,  infra,  and  s.  18,  S.  L.  A.,  1890. 

By  S.  L.  A.,  1884,  s.  4,  a  fine  paid  for  a  lease  under  this  Act  is 
capital  money  unless  the  contrary  is  provided. 

Where  at  the  date  of  the  settlement  the  settled  land  is  subject  to 
a  lease  containing  a  covenant  for  renewal  on  a  fiue,  the  tenant  for  life 
will  be  entitled  to  receive  the  fine  for  his  own  use.  He  is  bound  to 
grant  the  lease  independently  of  this  Act,  and  s.  12  (ii.)  enables  him 
to  create  a  legal  term  without  the  aid  of  the  Court.  The  fine  is  a 
casual  profit  similar  to  the  fines  and  heriots  payable  to  the  lord  of  a 
manor  (Brigstocke  v.  Brigstocke,  8  Ch.  D.  357).  On  the  construction 
of  a  settlement,  a  tenant  for  life  may  be  entitled  to  all  fines  (Simpson 
v.  Bathurst,  L.  R.  5  Ch.  App.  193). 

As  to  best  rent,  see  Dowager  Duchess  of  Sutherland  v.  Duke  of 
Sutherland,  1893,  3  Ch.  169, 195.  "  Money  laid  out "  does  not  cover 
past  voluntary  expenditure,  and  must  be  with  reference  to  the  granting 
of  the  lease :  Be  Chawner's  S.  E.,  1892,  2  Ch.  192, 196. 

(3.)  Every  lease  shall  contain  a  covenant  by  the  lessee 
for  payment  of  the  rent,  and  a  condition  of  re-entry  on 
the  reut  not  being  paid  within  a  time  therein  specified 
not  exceeding  thirty  days. 

A  lease  for  three  years  or  less  may  be  by  writing  only,  with  an 
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agreement  instead  of  a  covenant  by  the  lessee  for  payment  of  rent        SS  7  8 

(S.  L.  A.,  1890,  s.  7  (iii.)  ).  —  " 

A  condition  of  re-entry  under  this   subs,  allowing    more    than        Leases. 

thirty  days  would  be  void :  Doe  v.  Burroughs  6  Q.  B.  229.  General 

Powers  and 

(4.)  A  counterpart  of  every  lease  shall  be  executed  by     Regulations. 
the  lessee  and  delivered  to  the  tenant  for  life ;  of  which  K*-611^- 
execution  and  delivery  the  execution  of  the  lease  by  the 
tenant  for  life  shall  be  sufficient  evidence. 

The  execution  of  counterpart  need  not  be  contemporaneous  with 
the  lease:  Foyer  v.  Combs,  11  A.  &  E.  403,  406 ;  Far  well  on  Powers, 
2nd  ed.,  634. 

(5.)  A  statement,  contained  in  a  lease  or  in  an  endorse- 
ment thereon,  signed  by  the  tenant  for  life,  respecting 
any  matter  of  fact  or  of  calculation  under  this  Act  in 
relation  to  the  lease,  shall,  in  favour  of  the  lessee  and  of 
those  claiming  under  him,  be  sufficient  evidence  of  the 
matter  stated. 

A  statement  of  fact,  indorsed  on  a  lease,  and  signed  by  the  tenant  Statement  of 
for  life,  that  money  covenanted  in  the  lease  to  be  laid  out  by  the  lessee  J***  or  c^cu* 
has  been  laid  out  accordingly,  and  a  statement  of  calculation  recited    a  10D* 
in  a  lease  that  the  rent  thereby  reserved  does  not  exceed  one-fifth  part 
of  the  full  annual  value  of  the  land  comprised  therein  with  the 
buildings  thereon  when  completed  (see  s.  8  (3)  (iii.)  )  are  instances  of 
statements  within  the  meaning  of  s.  7  (5). 

As  to  the  power  of  a  tenant  for  life  to  contract  for  leases,  see  8.  31   Contract  to 
(1)  (iii.)  (2).    And  as  to  notice  of  intended  leases,  see  s.  45  as  amended    eaM< 
by  8.  L.  A,  1884,  s.  5 ;  and  S.  L.  A,  1890,  s.  7  (i.) ;  and  as  to  the  Noti<*- 
absence  of  trustees  of  the  settlement  being  immaterial  in  case  of  leases 
for  twenty-one  years  or  less,  see  the  same  s.  (ii.) ;  and  as  to  building 
leases,  see  Mogridge  v.  Clapp>  1892,  3  Ch.  382,  396. 


Building  and  Mining  Leases.  Building  and 

Mining  Leases. 

8.— (1.)  Every  building  lease  shall  be  made  partly  in  Regulations 
consideration  of  the  lessee,  or  some  person  by  whose  b^jw^aaes. 
direction  the  lease  is  granted,  or  some  other  person, 
having  erected,  or  agreeing  to  erect,  buildings,  new  or 
additional,  or  having  improved  or  repaired,  or  agreeing 
to  improve  or  repair,  buildings,  or  having  executed,  or 
agreeing  to  execute,  on  the  land  leased,  an  improvement 

x  2 
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ss.  8, 9.       authorized  by  this  Act,  for  or  in  connection  with  building 

L^s.       Ptoses. 
—m —  (2.)  A  peppercorn  rent  or  a  nominal  or  other  rent  less 

Mining^easfs.  than  the  rent  ultimately  payable,  may  be  made  payable 
for  the  first  five  years  or  any  less  part  of  the  term. 

(3.)  Where  the  land  is  contracted  to  be  leased  in  lots, 
the  entire  amount  of  rent  to  be  ultimately  payable  may 
be  apportioned  among  the  lots  in  any  manner;  save 
that — 

(i.)  The  annual  rent  reserved  by  any  lease  shall  not 

be  less  than  ten  shillings ;  and 
(ii.)  The  total  amount  of  the  rents  reserved  on  all 
leases  for  the  time  being  granted  shall  not  be 
less  than  the  total  amount  of  the  rents  which, 
in  order  that  the  leases  may  be  in  conformity 
with  this  Act,  ought  to  be  reserved  in  respect 
of  the  whole  land  for  the  time  being  leased ; 
and 
(iii.)  The  rent  reserved  by  any  lease  shall  not  exceed 
one-fifth  part  of  the  full  annual  value  of  the 
land  comprised  in  that  lease  with  the  buildings 
thereon  when  completed. 

As  to  what  are  building  purposes,  see  s.  2  (10)  (iii.),  supra. 
Past  consider*-       A  lease  cannot  be  granted  at  loss  than  the  "  best  rent "  in  con- 
tion.  sideration  of  past  voluntary  expenditure ;  the  words  "  in  consideration  " 

import  a  consideration  in  law :  Be  Chawner's  &  K,  1892,  2  Ch.  192. 
Repairing  and        As  to  repairing  and  building  leases,  see  Tru&cott  v.  Diamond  Bock 
building  leases.   Boring  Co.,  20  Ch.  D.  251,  256,  and  oases  there  cited ;  also  HaUttt 

v.  Martin,  24  Ch.  D.  624.  It  seems  that  an  agreement  to  expend  a 
fixed  sum  in  repairs  is  within  this  s. ;  but  the  Court,  in  the  exercise 
of  its  discretion  under  S.  L.  A.,  1884,  s.  7  (i.),  refused  to  sanction  a 
lease  for  thirty  years  containing  such  an  agreement,  on  the  ground 
that,  in  the  case  before  it,  the  repairs  were  such  as  the  tenant  for  life 
ought  herself  to  have  done :  Be  DanielW  S.  E.t  1894,  3  Ch.  503. 

A  lease  of  part,  not  built  upon,  of  land  comprised  in  a  building 
agreement,  is  not  a  building  lease  within  this  s. :  Be  Sabin,  W.  N. 
1885, 197. 
Option  to  A  tenant  for  life  may  now  grant  building  leases  with  an  option  to 

purchase.  purchase  the  fee  simple  within  ten  years :  see  S.  L.  A.,  1889,  s.  2. 

Regulations  9. — (1.)  In  a  mining  lease — 

mining  Lues.        (*•)  The  rent  may  be  made  to  be  ascertainable  by  or  to 
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vary  according  to  the  acreage  worked,  or  by  or  ss.  9, 10. 

according  to  the  quantities  of  any  mineral  or  i^ia* 

substance  gotten,  mad  e  merchantable,  con  verted,  — — 

carried  away,  or  disposed  of,  in  or  from  the  j^^iMtes. 
settled  land,  or  any  other  land,  or  by  or  accord- 
ing to  any  facilities  given  in  that  behalf;  and 

8.  L.  A.,  1890,  s.  8,  infrh,  provides  that  the  rent  may  vary  with   Rent  variable 
the  price  of  the  minerals ;  see  also,  s.  2  (10),  (ii.),  (iv.)>  suprb.  wit^  Prioe« 

(ii.)  A  fixed  or  minimum  rent  may  be  made  payable 

with  or  without  power  for  the  lessee,  in  case  the 

rent,  according  to  acreage  or  quantity,  in  any 

specified  period  does  not  produce  an  amount 

equal  to  the  fixed  or  minimum  rent,  to  make 

up  the  deficiency  in  any  subsequent  specified 

period,  free  of  rent  other  than  the  fixed  or 

minimum  rent. 

(2.)  A  lease  may  be  made  partly  in  consideration  of 

the  lessee  having  executed,  or  his  agreeing  to  execute, 

on  the  land  leased,  an  improvement  authorized  by  this 

Act,  for  or  in  connection  with  mining  purposes. 

10. — (1.)  Where  it  is  shewn  to  the  Court  with  respect  Variation  of 
to  the  district  in   which  any  settled  land  is  situate,  SlXJlfl  " 

J  '   mining  lease 

either —  according  to 

(i.)  That  it  is  the  custom  for  land  therein  to  be  leased  o'/dlstrict!1 

or  granted  for  building  or  mining  purposes  for 

a  longer  term  or  on  other  conditions  than  the 

term  or  conditions  specified  in  that  behalf  in 

this  Act,  or  in  perpetuity ;  or 

(ii.)  That  it  is  difficult  to  make  leases  or  grants  for 

building  or  mining  purposes  of  land  therein, 

except  for  a  longer  term  or  on  other  conditions 

than  the  term  and  conditions  specified  in  that 

behalf  in  this  Act,  or  except  in  perpetuity ; 

the  Court  may,  if  it  thinks  fit,  authorize  generally  the 

tenant  for  life  to  make  from  time  to  time  leases  or  grants 

of  or  affecting  the  settled  land  in  that  district,  or  parts 

thereof,  for  any  term  or  in  perpetuity,  at  fee-farm  or  other 

rests,  secured  by  condition  of  re-entry,  or  otherwise,  as  in 
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ss.  io9  li.     the  order  of  the  Court  expressed,  or  may,  if  it  thinks  fit, 
tTTZo        authorize  the  tenant  for  life  to  make  any  such  lease  or 

.LEASES*  * 

grant  in  any  particular  case. 

Mminffltases.       (2.)  Thereupon  the  tenant  for  life,  and,  subject  to  any 

direction  in  the  order  of  the  Court  to  the  contrary,  each 
of  his  successors  in  title  being  a  tenant  for  life,  or  haying 
the  powers  of  a  tenant  for  life  under  this  Act,  may  make 
in  any  case,  or  in  the  particular  case,  a  lease  or  grant  of 
or  affecting  the  settled  land,  or  part  thereof,  in  conformity 
with  the  order. 

This  s.  is  supplemented,  as  to  grants  in  fee  simple  for  building 
purposes,  by  S.  L.  A.,  1890,  s.  9,  which  provides  for  a  perpetual  rent 
or  rent-charge  reserved  on  such  a  grant  being  swept  into  the  settlement. 

As  to  leases  to  County  Councils  in  perpetuity  or  at  fee-farm  rents, 
see  Small  Holdings  Act,  1892,  s.  13. 

For  form  of  summons  under  this  s.  see  Forms  III.,  IV.,  and  V., 
infrh,  Chap.  VIII. 

A  general  authority  to  grant  building  leases  for  200  years,  of  the 
estate  of  an  infant  tenant  in  tail  of  the  age  of  eighteen  years,  was 
refused  in  Cecil  v.  Langdon,  54  L.  T.  418. 

For  orders  under  this  s.,  see  Seton,  5th  ed.,  pp.  1574-7. 

Part  of  mining      11.   Under    a  mining  .lease,   whether    the  mines  or 
■et  wide.  minerals  leased  are  already  opened,  or  in  work  or  not, 

unless  a  contrary  intention  is  expressed  in  the  settlement, 
there  shall  be  from  time  to  time  set  aside,  as  capital 
money  arising  under  this  Act,  part  of  the  rent  as  follows, 
namely, — where  the  tenant  for  life  is  impeachable  for 
waste  in  respect  of  minerals,  three  fourth  parts  of  the 
rent,  and  otherwise  one  fourth  part  thereof,  and  in  every 
such  case  the  residue  of  the  rent  shall  go  as  rents  and 
profits. 

This  s.  does  not  apply  to  a  lease  made  under  s.  12  (i.),  infrh,  for 

giving  effect  to  the  contract  of  a  predecessor  who  was  owner  in  fee : 

Be  Kemeys-Tynte,  1892,  2  Ch.  211. 

As  to  portion         Under  the  S.  E.  A.,  s.  13,  the  leasing  powers  are  to  be  given  to 

°*,*?ut  8et  trustees,  and  the  portion  of  rent  to  be  set  aside  as  capital  is  by  the 

capital  lease  made  payable  to  them.      Under  this  s.  the  tenant  for  life 

grants  the  lease,  and  the  whole  rent  must  be  reserved  to  him  as  the 
reversioner.  The  trustees  are  not  required  to  be  parties  to  the  lease, 
nor  is  it  provided  that  the  portion  of  rent  to  be  set  aside  as  capital 
shall  be  paid  to  them  by  the  lessee.    They  need  not  necessarily  know 
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of  the  lease.    It  seems  therefore  that  the  tenant  for  life  must  receive       SS.  11  12. 

the  whole  rent,  and  pay  over  to  the  trustees  the  part  to  be  set  aside  

as  capital :  but  see  Forms  II.  (/),  X,  Chap.  VIIL,  infrh.  Leases. 

The  portion  of  rent  set  aside  under  this  s.  is  in  effect  the  considers  -  Bvildma  and 
tion  paid  by  the  tenant  for  life  for  the  privilege  of  granting  the  lease  Mining  Leases. 
for  sixty  years.  But  the  Act  does  not  affect  any  of  his  common  law 
rights,  as  tenant  for  life,  to  open  and  work  mines  if  he  is  unimpeach- 
able for  waste,  and  to  work  open  mines  if  he  is  impeachable  for  waste. 
It  will  probably  become  the  practice  to  provide  expressly  against 
capitalising  any  part  of  a  mining  rent,  thus  placing  the  tenant  for 
life  in  the  same  position  as  under  a  settlement  with  the  usual  leasing 
powers.  And  accordingly  Stirling,  J.,  in  a  case  of  Basset  v.  Eiggens 
(January  1895),  where  a  settlement  was  made  under  the  direction  of 
the  Court,  pursuant  to  a  will  which  contained  no  special  direction  on 
the  point,  allowed  a  clause  exempting  the  tenant  for  life  from  setting 
aside  any  part  of  the  mining  rent  as  capital :  compare  Daly  v.  Beckett, 
24  Beav.  114, 123. 

The  words  "  where  the  tenant  for  life  is  impeachable  for  waste  in   Impeachable 
respect  of  minerals  M  do  not  apply  to  the  case  of  a  tenant  for  life  of  for  waste  in 
open  mines.    A  tenant  for  life  may  work  open  mines  although  impeach-   ^Sinds. 
able  for  waste  (Wavering  v.  Wavering,  2  P.  Wms.  388;  Viner  v. 
Vaughan,  2  Beav.  466),  consequently  on  a  lease  under  the  Act  of  such 
mines,  one  fourth  only  of  the  rent  is  required  in  any  case  to  be  set 
aside.    The  provision  for  setting  aside  is  in  effect  the  same  as  that  in 
the  S.  E.  A.,  s.  4  (3). 

A  tenant  for  life  of  the  proceeds  of  sale  under  a  trust  for  sale  and  Tenant  for  life 
entitled  to  the  rents  until  sale,  though  not  properly  impeachable  for  of  proceeds  of 
waste,  must  set  aside  three  fourth  parts  of  the  mineral  rent  under 
a  lease  of  unopened  mines :  Be  Bidge,  31  Ch.  D.  504. 

As  to  what  is  "  a  contrary  intention  "  within  the  meaning  of  this  s.,  Contrary 
see  Duke  of  Newcastle's  Estates,  24  Ch.  D.  129, 143 ;  Be  Bagot,  1894,  intention. 
2  Ch.  177, 184. 

For  a  form  of  summons  by  a  lessee  for  payment  into  Court  of  the 
part  of  the  rents  to  be  set  aside  under  this  s.,  see  Forms  II.  (/),  X., 
infrh,  Chap.  VIIL,  and  for  an  order  for  such  payment,  see  Seton, 
5th  ed.,  1517. 


Special  Powers.  Sfpedal  Powers. 

12. — The  leasing  power  of  a  tenant  for  life  extends  to  Leasing  powers 

.ii.i%  for  special 

the  making  of—  objects, 

(i.)  A  lease  for  giving  effect  to  a  contract  entered  into 
by  any  of  his  predecessors  in  title  for  making  a 
lease,  which,  if  made  by  the  predecessor,  would 
have  been  binding  on  the  successors  in  title; 
and 
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88.  12, 13. 
Leases. 


Special  Powers, 


"  Predecessors  in  title  "  includes  all  predecessors,  those  prior  to  as 
'  well  as  those  under  the  settlement.  In  like  manner  "  successor  in 
title "  in  s.  31  (2)  includes  a  successor  subsequent  to  as  well  as  a 
successor  under  the  settlement. 

As  to  the  effect  of  a  contract  of  the  kind  mentioned  in  this  subs, 
made  before  this  Act,  see  Davis  v.  Harford,  22  Ch.  D.  128. 

Under  this  subs.,  a  contract  by  an  owner  in  fee,  to  grant  a  lease 
which  could  not  have  been  granted  under  the  S.  L.  A.,  can  be 
effectuated :  Re  Kemeys-Tynte,  1892 ;  2  Gh.  211,  214 ;  in  which  case 
it  was  held,  p.  213,  that  S.  L.  A.,  1890,  s.  6,  did  not  apply  to  leases. 

(ii.)  A  lease  for  giving  effect  to  a  covenant  of  renewal, 
performance  whereof  could  be  enforced  against 
the  owner  for  the  time  being  of  the  settled  land ; 
and 

Where  a  testator  who  has  contracted  to  grant  a  lease  dies,  haying 
devised  the  property  in  settlement,  or  where  the  land  is  leased  with  a 
covenant  for  renewal,  the  tenant  for  life  could  not,  except  under  an 
express  power  for  the  purpose,  give  the  lessee  a  legal  term  without 
the  aid  of  the  Court,  to  be  obtained  in  an  action  by  the  lessee  for 
specific  performance.  In  Cust  v.  Middleton  (3  De  G.  F.  &  J.  33)  an 
Act  of  Parliament  was  thought  necessary  in  order  to  carry  into  effect 
the  contracts  of  the  testator  in  the  case  first  mentioned.  The  effect  of 
subss.  (i.)  and  (ii.)  of  this  s.  is  to  render  an  action  unnecessary  in 
either  case. 

And  as  to  the  validity  of  covenants  for  renewal  in  leases  under 
powers,  see  Qas  Light  cfc  Coke  Co.  v.  Towse,  35  Ch.  D.  519. 

(iii.)  A  lease  for  confirming,  as  far  as  may  be,  a  previous 
lease,  being  void  or  voidable  ;  but  so  that  every 
lease,  as  and  when  confirmed,  shall  be  puch  a 
lease  as  might  at  the  date  of  the  original  lease 
have  been  lawfully  granted,  under  this  Act,  or 
otherwise,  as  the  case  may  require. 

Where  a  lease  was  void  for  some  want  of  compliance  with  the  power, 
and  the  power  required  the  best  rent  to  be  reserved,  it  was  sometimes 
impossible,  on  account  of  building  or  improvements  effected  by  the 
lessee  increasing  the  value,  to  give  him  a  valid  lease  on  the  terms  to 
which  he  was  justly  entitled.  This  subs,  now  enables  the  proper  lease 
to  be  granted,  adopting  the  principle  of  the  Acts  12  &  13  Vict.  c.  26, 
and  13  &  14  Vict.  c.  17. 


Surrenders. 

Surrender  and 
new  grant  of 
leases. 


Surrenders. 

13. — (1.)  A  tenant  for  life  may  accept,  with  or  without 
consideration,  a  surrender  of  any  lease  of  settled  land, 
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whether  made  under  this  Act  or  not,  in  respect  of  the        8.  is. 
whole  land  leased,  or  any  part  thereof,  with  or  without  an       {^^ 
exception  of  all  or  any  of  the  mines  and  minerals  therein,        — - 

•  J  ,  Surrenders. 

or  in  respect  of  mines  and  minerals,  or  any  of  them. 

This  s.  appears  to  enable  an  equitable  tenant  for  life  having  no  legal  Acceptance  of 
*  .  j        *  A  :*   :....+  ...   surrender  by 

reversion  to  accept  a  surrender  of  a  term  so  as  to  merge  it,  just  as  equitaye 

s.  6  enables  him  to  grant  a  lease  creating  a  legal  term,  though  he  has   tenant  for  life, 
no  legal  estate.     He  acts  in  each  case  under  the  statutory  authority 
conferred  by  this  Act ;  and  the  surrender  would  be  legally  good  so  as 
to  effect  a  merger  of  the  term  even  as  against  a  mortgagee  of  the  equit- 
able life  estate,  and  therefore,  it  would  seem,  sufficient  to  enable  the 
grant  of  a  new  lease  in  possession.     But  where  the  life  estate  is  a  legal  When  sufficient 
estate,  the  legal  reversion  would  be  in  the  mortgagee  and  his  consent  f^J^*      new 
to  accept  the  surrender  seems  necessary  (see  n.  to  C.  A.,  s.  18  (5)  ),  so 
that  a  valid  new  lease  could  not  be  granted  under  s.  7  (1)  unless  the 
mortgagee's  acceptance  of  the  surrender  of  the  previous  lease  be 
obtained :  but  see  s.  50,  infrh. 

Money  paid  to  a  tenant  for  life  as  the  consideration  for  accepting  Consideration 
the  surrender  of  a  lease  belongs,  as  a  general  rule,  to  him  absolutely.  *°r  surrender. 
The  rule  is  not  expressly  altered  by  this  s.,  but  will,  it  is  conceived, 
still  hold  good  as  to  all  leases,  whether  made  under  the  powers  of  the 
Act  or  otherwise,  and  notwithstanding  the  provisions  of  s.  53,  this  s. 
being  merely  in  affirmance  of  the  common  law  right  of  a  legal  tenant 
for  life  (as  to  which,  see  Sugden  on  Powers,  8th  ed.,  763 ;  Wilson  v. 
Sewell,  1  W.  Blackstone,  617),  with  an  extension  to  the  case  of  an 
equitable  tenant  for  life ;  but  not  otherwise  altering  the  position  of  a 
tenant  for  life.  But  it  is  conceived  that  where  the  surrender  is  one 
which  an  actual  trustee  would  not  be  justified  in  accepting,  the  tenant 
for  life  could  not  retain  for  his  own  use  the  sum  received  (see  note  to 
8.  53).  Thus,  if  there  were  a  lease  of  five  acres  at  £10  rent,  and  the 
tenant  for  life  should  under  subs.  2  take  a  surrender  of  one  acre,  appor- 
tioning £9  as  the  rent  of  that  acre,  and  leaving  £1  only  payable  in 
respect  of  the  other  four  acres,  payment  being  made  to  him  for  so 
doing,  this  would  be  a  clear  breach  of  duty  towards  the  remaindermen, 
and  as  the  apportionment  would  be  made  under  a  power  conferred  by 
the  next  subs.,  it  can  scarcely  be  doubted  that  the  tenant  for  life  would 
be  held  liable  as  trustee  for  the  sum  received  by  him,  and  that  it  would 
be  treated  as  capital  money. 

(2.)  On  a  surrender  of  a  lease  in  respect  of  part  only  of 
the  land  or  mines  and  minerals  leased,  the  rent  may  be 
apportioned. 

(3.)  On  a  surrender,  the  tenant  for  life  may  make  of 
the  land  or  mines  and  minerals  surrendered,  or  of  any 
part  thereof,  a  new  or  other  lease,  or  new  or  other  leases 
in  lots. 
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S3. 13,  U. 

Leases. 
Surrenders. 


Copyholds. 

Power  to  grant 
to  copyholders 
licences  for 
leasing. 


Fine  on  licence, 

whether 

capital. 


As  to  surrender  of  underleases,  see  n.  to  C.  A.,  s.  18  (5),  and  to  s.  7 
(1)  of  this  Act. 

(4.)  A  new  or  other  lease  may  comprise  additional  land 
or  mines  aud  minerals,  and  may  reserve  any  apportioned 
or  other  rent. 

(5.)  On  a  surrender,  and  the  making  of  a  new  or  other 
lease,  whether  for  the  same  or  for  any  extended  or  other 
term,  and  whether  or  not  subject  to  the  same  or  to  any 
other  covenants,  provisions  or  conditions,  the  value  of  the 
lessee's  interest  in  the  lease  surrendered  may  be  taken 
into  account  in  the  determination  of  the  amount  of  the 
rent  to  be  reserved,  and  of  any  fine  to  be  taken,  and  of 
the  nature  of  the  covenants,  provisions,  and  conditions  to 
be  inserted  in  the  new  or  other  lease. 

Subs.  5  enables  the  value  of  a  lease  beneficial  to  the  leasee,  which 
is  surrendered,  to  be  taken  into  account  on  the  grant  of  a  new  lease. 
Under  the  ordinary  power  of  leasing  this  could  not  be  done:  Sug. 
Powers,  8th  ecL,  787. 

(6.)  Every  new  or  other  lease  shall  be  in  conformity 
with  this  Act. 

Copyholds. 

14, — (1.)  A  tenant  for  life  may  grant  to  a  tenant  of 
copyhold  or  customary  land,  parcel  of  a  manor  comprised 
in  the  settlement,  a  licence  to  make  any  such  lease  of 
that  land,  or  of  a  specified  part  thereof,  as  the  tenant 
for  life  is  by  this  Act  empowered  to  make  of  freehold 
land. 

(2.)  The  licence  may  fix  the  annual  value  whereon 
fines,  fees,  or  other  customary  payments  are  to  be  as- 
sessed, or  the  amount  of  those  fines,  fees,  or  payments. 

(3.)  The  licence  shall  be  entered  on  the  court  rolls  of 
the  manor,  of  which  entry  a  certificate  in  writing  of  the 
steward  shall  be  sufficient  evidence. 

If  the  licence  be  granted  on  a  fine,  the  question  whether  the  fine  is 
capital  or  casual  profit  must  be  decided  on  the  same  principle  as  in 
case  of  a  fine  on  an  ordinary  lease  under  this  Act  (see  n.  to  s.  7  (2)  ). 
If  the  licence  is  in  accordance  with  the  custom,  it  is  not  granted  under 
this  Act  and  the  fine  will  be  casual  profit.    Where  a  manor  is  brought 
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into  settlement,  it  is  best  to  provide  expressly  for  the  fines :  Simpson  ss.  14,  15, 16. 
v.  Bathurat,  L.  R.  5  Ch.  193.  *  ' 

By  a  licence  under  this  s.  it  is  conceived  that  the  copyholder  can        Leases. 
only  grant  a  lease  in  all  respects  the  same  as  a  tenant  for  life  could       Copyholds, 
grant  under  this  Act.    If  this  were  not  so,  an  onerous  lease,  at  a  large  Eff  t   * 
fine,  might  be  granted,  and  the  succeeding  lord  would  be  prejudiced  in   licence, 
case  of  forfeiture  or  escheat. 

Where  the  lord  is  restricted  by  custom  from  granting  licences  to  Act  does  not 
lease  beyond  a  certain  term,  as  in  Hanbury  v.  Litchfield  (2  My.  &  K.  °™£jjje 
629),  this  8.  will  not  enable  him  any  more  than  a  tenant  in  fee  simple 
to  override  the  cuBtom  by  a  mere  licence.  Notwithstanding  the  licence, 
a  lease  by  the  copyholder  for  a  term  longer  than  that  allowed  by  the 
custom  will  be  a  forfeiture  capable  of  being  enforced  by  the  next  suc- 
ceeding lord.  Nor  could  the  tenant  for  life  by  joining  in  the  demise 
make  a  lease  contrary  to  the  custom,  such  lease  being  in  the  nature  of 
an  underlease  and  not  a  lease  in  possession,  s.  7  (1).  A  lord  entitled 
in  fee  simple  might  by  joining  with  the  copyholder  grant  a  lease  not 
warranted  by  the  custom,  but  this,  it  is  conceived,  would  be  a  lease  by 
the  lord,  and  a  release  of  his  right  by  the  copyholder,  so  that  the  reversion 
would  be  in  the  lord  and  not  in  the  copyholder. 

V. — Sales.  Leases,  and  other  Dispositions.  Sale8»  leases, 

AND  OTHER 

Man  sion  and  Park.  Disposmoirc. 

15.  Notwithstanding  anything  in   this   Act,  the  prin-  Mm^rnkmand 
cipal  mansion-house  on  any  settled  land,  and  the  demesnes  Restriction  as 
thereof,  and  other  lands  usually  occupied  therewith,  shall  J^n!^ 
not  be  sold  or  leased  by  the  tenant  for  life,  without  the  fa 
consent  of  the  trustees  of  the  settlement,  or  am,  order  of 

the  Court. 

This  s.  is  repeal e«l,  and  with  some  variation,  re-enacted,  by  8.  L.  A., 
1890,  s.  10. 

Streets  and  Open  Spaces.  streets  and 

Open  Spaces. 

16.  On  or  in  connection  with  a  sale  or  grant  for  build-  Dedication  for 
ing  purposes,  or  a  building  lease,  the  tenant  for  life,  for  streets,  open 
the  general  benefit  of  the  residents  on  the  settled  land, 

or  on  any  part  thereof, — 

(i.)  May  cause  or  require  any  parts  of  the  settled  land 
to  be  appropriated  and  laid  out  for  streets,  roads, 
paths,  squares,  gardens,  or  other  open  spaces, 
for  the  use  gratuitously  or  on  payment,  of  the 
public  or  of  individuals,  with  sewers,  drains, 
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S.  16. 

Sales,  Leases, 

ah d  other 

Dispositions. 

Streets  and 
Open  Spaces. 


Dedication  to 
the  public. 


Different  from 
conveyance. 


watercourses,  fencing,  paving,  or  other  works 
necessary  or  proper  in  connection  therewith ; 
and 

(ii.)  May  provide  that  the  parts  so  appropriated  shall 
be  conveyed  to  or  vested  in  the  trustees  of  the 
settlement,  or  other  trustees,  or  any  company 
or  public  body,  on  trusts  or  subject  to  provisions 
for  securing  the  continued  appropriation  thereof 
to  the  purposes  aforesaid,  and  the  continued 
repair  or  maintenance  of  streets  and  other  places 
and  works  aforesaid,  with  or  without  provision 
for  appointment  of  new  trustees  when  required ; 
and 

(iii.)  May  execute  any  general  or  other  deed  necessary 
or  proper  for  giving  effect  to  the  provisions  of 
this  section  (which  deed  may  be  enrolled  in 
the  Central  Office  of  the  Supreme  Court  of 
Judicature),  and  thereby  declare  the  mode, 
terms,  and  conditions  of  the  appropriation,  and 
the  manner  in  which  and  the  persons  by  whom 
the  benefit  thereof  is  to  be  enjoyed,  and  the 
nature  and  extent  of  the  privileges- and  con- 
veniences granted. 

Dedication  to  the  public  is  a  term  generally  applied  to  the  act  of 
throwing  roads  open  to  the  use  of  the  public,  but  without  the  aid  of 
this  s.  an  effectual  dedication  could  only  be  made  by  an  owner  of  the 
fee  simple.  A  dedication  by  a  leaseholder  or  tenant  for  life  in  right  of 
his  estate  does  not  bind  the  reversioner  or  remainderman :  Wood  v. 
Veal,  5  B.  &  Aid.  445  ;  Harper  v.  Charlesworth,  4  Barn.  &  Co.  519. 
This  s.  enables  a  tenant  for  life  to  bind  those  in  remainder. 

A  conveyance  of  land  to  trustees  on  trust  for  public  purposes  is  not 
strictly  a  dedication  to  the  public ;  it  is  the  creation  of  a  trust  for 
charitable  purposes  (all  public  purposes  being  charitable  purposes,  see 
1  Jarm.  Wills,  166,  5th  ed.),  and  the  deed  of  conveyance  must  be 
enrolled  and  otherwise  perfected  according  to  the  provisions  of  the 
Charitable  Uses  Act,  1888  (51  &  52  Vict.  c.  42).  A  conveyance  to  a 
local  authority  or  corporation  can  only  be  made  where  they  are  em- 
powered by  statute  to  acquire  the  land.  They  then  acquire  it  as  their 
own  property  and  not  as  trustees,  and  the  Act  last  mentioned  does  not 
apply.  On  a  simple  dedication  to  the  public  the  freehold  in  the  soil 
still  remains  in  the  person  making  the  dedication  (R.  v.  Pratt,  24  L.  J. 
(M.C.)  113),  unless  by  any  statute  it  becomes  transferred  to  a  local 
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authority,  see  Public  Health  Act,  1875, 8.  149 ;  Coverdale  v.  Charlton,  gg.  16, 17. 

4  Q.  B.  D.  104 ;  Baird  v.  Mayor  of  Tunbridge  Wells,  1894, 2  Q.  B.  867 ;  ' — - 

Metropolis  Local  Management  Act,  1855,  a.  96  ;  Rolls  v.  Vestry  of  St.  Sales,  Leases, 

George,  Southtvark,  14  Ch.  D.  785 ;  Local  Government  Act,  1888 ;  dISP08ITI0N8# 


Curtis  v.  Kesteven  County  Council,  45  Ch.  D.  504 ;  Local  Government 

Act,  1894.    It  is  not  necessary  that  a  deed  effecting  a  simple  dedication      Streets  and 

to  the  public  should  be  perfected  as  required  by  the  Charitable  Uses     ^P*"  sPao9S- 

Act ;  it  operates  merely  as  evidence  of  the  transaction,  and  not  as  a 

conveyance. 

Sect.  55  (2)  gives  a  general  power  to  the  tenant  for  life  under  which   Conveyance  to 

he  may  make  any  conveyance  necessary  for  giving  effect  to  the  pro-   £ive  e^ect  to 

f  ..•  this  8. 

visions  of  this  s. 

Expenses  incurred  in  executing  works  under  this  s.  may  be  raised   Cost  of  works 

by  mortgage  under  s.  21  of  the  S.  E.  A.,  or  they  may  be  paid  for  out   under  fchis  8- 

of  any  money  being  or  representing  capital  money  under  this  Act :  see 

ss.  21  (x.),  26  (xvii.),  32,  and  33. 

Surface  and  Minerals  apart  Surface  and 

Minerals 

17  • — (1.)  A  sale,  exchange,  partition,  or  mining  lease,         apart. 

may  be  made  either  of  land,  with  or  without  an  exception  Separate 

or  reservation  of  all  or  any  of  the  mines  and  minerals  surface  and 

therein,  or  of  any  mines  and  minerals,  and  in  any  such  min«™la>  *lth 

/  J  .  J  or  without 

case  with  or  without  a  grant  or  reservation  of  powers  of  wayieaves, 
working,  wayieaves  or  rights  of  way,  rights  of  water  and  &0, 
drainage,  and  other  powers,  easements,  rights,  and  privi- 
leges for  or  incident  to  or  connected  with  mining  pur- 
poses, in  relation  to  the  settled  land,  or  any  part  thereof, 
or  any  other  land. 

(2.)  An  exchange  or  partition  may  be  made  subject  to 
and  in  consideration  of  the  reservation  of  an  undivided 
share  in  mines  or  minerals. 

See  also  S.  L.  A.,  1890,  s.  5. 

Under  a  power  in  a  settlement  easements  could  not  formerly  be   Grant  of 
granted  as  they  could  not  be  raised  by  way  of  use.    This  difficulty  «*»enientB. 
has  been  removed  by  the  G.  A.,  1881,  s.  62 ;  but  no  question  of  the 
kind  can  arise  under  this  Act,  which  gives  a  common  law  power  to 
convey  the  fee  independently  of  the  Statute  of  Uses. 

This  s.  effects  the  same  object  as  the  T.  A.,  s.  44,  but  without  any 
necessity  for  obtaining  the  previous  sanction  of  the  Chancery  Division. 

Trustees  may  under  this  s.  during  a  minority  sell  surface  apart  from  Consent  of 
minerals,  though  this  is  not  authorized  by  the  power  of  sale  in  the   ^i*1?1?"  *? 
settlement,  and  the  sale  being  under  the  statutory  power  the  consent   no* necessary!8 
of  guardians  to  a  sale,  required  by  the  settlement  power,  is  not 
necessary :  Duke  of  Newcastle's  Estates,  24  Ch.  D.  129, 142. 
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Share. 
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exercise  of 
powers  as  to 
undivided 
share. 


Sale  to  co- 
owner. 


Mortgage. 

18.  Where  money  is  required  for  enfranchisement  or 
for  equality  of  exchange  or  partition,  the  tenant  for  life 
may  raise  the  same  on  mortgage  of  the  settled  land,  or 
of  any  part  thereof,  by  conveyance  of  the  fee  simple, 
or  other  estate  or  interest  the  subject  of  the  settlement, 
or  by  creation  of  a  term  of  years  in  the  settled  land,  or 
otherwise,  and  the  money  raised  shall  be  capital  money 
arising  under  this  Act 

As  to  mortgages,  see  S.  L.  A.,  1890,  8.  11. 

The  money  raised  by  mortgage  under  this  s.  being  capital  money 
must  be  paid  either  to  the  trustees  or  into  Court  (s.  22).  The  receipt 
of  the  trustees  is  a  complete  discharge,  and  the  person  making  the 
advance  is  absolved  from  seeing  that  it  is  necessary  to  raise  the 
money  (s.  40),  or  that  the  requirements  of  the  Act  are  complied  with 
(s.  54). 

For  a  form  of  summons  for  payment  into  Court  by  a  mortgagee  under 
this  s.,  see  Rules  under  S.  L.  A.,  1882,  Form  XL,  Chap.  VIII.,  infrh ; 
as  to  raising  money  for  enfranchisement  of  copyholds,  see  also  Copy- 
hold Act,  1894,  s.  36. 

Undivided  Share. 

19.  Where  the  settled  land  comprises  an  undivided 
share  in  land,  or,  under  the  settlement,  the  settled  land 
has  come  to  be  held  in  undivided  shares,  the  tenant  for 
life  of  an  undivided  share  may  join  or  concur,  in  any 
manner  and  to  any  extent  necessary  or  proper  for  any 
purpose  of  this  Act,  with  any  person  entitled  to  or  having 
power  or  right  of  disposition  of  or  over  another  undivided 
share. 

See,  on  this  s.,  Be  Collinge's  S.  R,  36  Ch.  D.  516;  Williams  v. 
Jenkins,  W.  N.,  1894, 176. 

And,  as  to  duties  of  a  fiduciary  vendor  concurring  with  owners  of 
other  property :  Be  Cooper  &  Allen,  4  Ch.  D.  802. 

It  seems  that  a  sale  may  be  made  under  the  Act  to  a  co-owner :  Re 
Gaittkell,  40  Ch.  D.  416. 


Conveyance. 


Conveyance. 

20. — (1.)  On  a  sale,  exchange,  partition,  lease,  mort- 
gage, or  charge,  the  tenant  for  life  may,  as  regards  land 
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Bold,  given  in  exchange,  or  on  partition,  leased,  raort-         s-20- 

gaged,  or  charged,  or  intended  so  to  be,  including  copy-  sales,  Leases, 

hold  or  customary  or  leasehold  land  vested  in  trustees,  T^Swnran. 
or  as  regards  easements  or  other  rights  or   privileges         — 

sold  or  leased,  or  intended  so  to  be,  convey  or  create  ^  °»^ance- 

_      *  ■  .  J  Completion  of 

the  same   by  deed,  for  the  estate  or  interest  the  sub-  sale,  lease,  &a, 
ject  of  the  settlement,  or  for  any  less  estate  or  interest,  by  c011™?*1106- 
to  the  uses  and   in   the  manner  requisite  for  giving 
effect  to  the  sale,  exchange,  partition,  lease,  mortgage, 
or  charge. 

(2.)  Such  a  deed,  to  the  extent  and  in  the  manner  to 
and  in  which  it  is  expressed  or  intended  to  operate  and 
can  operate  under  this  Act,  is  effectual  to  pass  the  land 
conveyed,  or  the  easements,  rights,  or  privileges  created, 
discharged  from  all  the  limitations,  powers,  and  provi- 
sions of  the  settlement,  and  from  all  estates,  interests, 
and  charges  subsisting  or  to  arise  thereunder,  but  subject 
to  and  with  the  exception  of — 

(i.)  All  estates,  interests,  and  charges  having  priority 

to  the  settlement ;  and 
(ii.)  All   such    other,  if   any,  estates,   interests,  and 
charges  as  have  been  conveyed  or  created  for 
securing  money  actually  raised  at  the  date  of 
the  deed ;  and 
(iii.)  All  leases  and  grants  at  fee-farm  rents  or  other- 
wise,  and  all   grants  of  easements,  rights  of 
common,  or  other  rights  or  privileges  granted 
or  made  for  value  in  money  or  money's  worth, 
or  agreed  so  to    be,  before  the  date  of  the 
deed,  by   the  tenant  for  life,   or   by    any   of 
his    predecessors   in   title,  or  by  any  trustees 
for    him  or   them,  under  the   settlement,  or 
under  any  statutory  power,  or  being  otherwise 
binding  on  the  successors  in  title  of  the  tenant 
for  life. 
(3.)  In  case  of  a  deed  relating  to  copyhold  or  customary 
land,  it  is  sufficient  that  the  deed  be  entered  on  the  court 
rolls  of  the  manor,  and  the  steward  is  hereby  required  on 
production  to  him  of  the  deed  to  make  the  proper  entry ; 
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AND  OTHER 
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Conveyance. 


and  on  that  production,  and  on  payment  of  customary 
fines,  fees,  and  other  dues  or  payments,  any  person  whose 
title  under  the  deed  requires  to  be  perfected  by  admit- 
tance shall  be  admitted  accordingly ;  but  if  the  steward 
so  requires,  there  shall  also  be  produced  to  him  so  much 
of  the  settlement  as  may  be  necessary  to  show  the  title 
of  the  person  executing  the  deed ;  and  the  same  may, 
if  the  steward  thinks  fit,  be  also  entered  on  the  court 
rolls. 


Easements, 
rights,  and 
privileges. 


Conveyance. 


How  convey- 
ance operates. 


Lease. 


Rent,  &c., 
annexed  to 
reversion. 


Estate  of 
trustees. 


The  reference  in  this  b.  to  "  easements  or  other  rights  or  privileges 
sold  or  leased,"  applies  only  to  cases  where  they  are  conferred  apart 
from  the  land,  and  created  de  novo  on  a  sale  or  lease  (see  note  to 
s.  3  (iii.)  and  s.  17). 

This  8.  confers  on  the  tenant  for  lire  a  power,  generally  called  a 
common  law  authority,  as  the  exercise  of  it  enables  him  to  transfer  the 
common  law  seisin  (Sugden  on  Powers,  45,  8th  ed.) ;  but  it  is  more 
properly  a  statutory  power.  The  land  passes  not  as  under  ordinary 
settlements  by  revocation  and  appointment  of  uses,  but  by  conveyance 
of  the  estate  itself  in  the  land,  in  the  same  way  as  when  a  testator 
authorizes  his  executors  to  sell  his  lands  without  making  any  devise 
to  them.  The  usual  mode  of  exercising  such  a  power  in  a  will  is  by 
bargain  and  sale  at  common  law  (i.e.  not  a  bargain  and  sale  passing 
the  use  merely  and  requiring  enrolment  under  27  Hen.  8,  c.  16). 

The  conveyance  under  this  g.  passes  the  common  law  estate  in  the 
case  of  freeholds  and  leaseholds,  and  the  right  to  admission  in  the  case 
of  copyholds,  and  that  whether  the  person  conveying  has  a  legal  or 
equitable  estate,  and  on  the  estate  so  passed,  in  case  of  freeholds,  uses 
may  be  declared.  Also,  in  case  of  copyholds  admittance  may  be  had 
without  any  surrender,  and  the  conveyance  divests  any  legal  estate 
vested  in  trustees  under  the  settlement.  On  the  grant  of  a  lease  the 
term  created  is  a  legal  term,  and  the  G.  A.,  ss.  10, 11,  annexes  the 
rent  and  covenants  in  every  case  to  the  legal  reversion,  notwithstand- 
ing that  the  lessor  has  no  legal  estate.  But  this  Act  only  operates 
on  the  estate,  which  is  the  subject  of  the  settlement,  and  the  legal 
estate  passes  only  where  it  passed  under,  or  has  been  otherwise 
conveyed  to  the  uses  of,  the  settlement,  and  has  not  been  subsequently 
disposed  of  to  secure  money  actually  raised.  If  there  be  a  mortgage 
in  fee  outstanding  prior  to  the  settlement,  or  made  since  under  a 
power,  the  legal  estate  conferred  by  the  mortgage  will  not  be  over- 
reached or  defeated  by  a  conveyance  under  this  Act,  but  where  a 
lease  can  be  granted  binding  on  the  mortgagee  under  the  C.  A.,  s.  18, 
a  legal  term  will  be  created. 

It  follows  that  where  leaseholds  or  copyholds  are  vented  in  trustees 
on  trusts  corresponding  to  uses  declared  of  land  conveyed  in  fee 
simple,  or  where  the  legal  estate  in  freeholds  is  vested  in  the  trustees,. 
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they  will  not  be  necessary  parties  to  convey ;  the  conveyance  by  the  S.  20. 

tenant  for  life  alone  divests  the  estate  of  the  trustees.    But  it  is  con-  g  LE7T~  SEa 
ceived  that  the  legal  estate,  in  order  to  pass  by  the  tenant  for  life's     AND  other 
conveyance,  must  in  some  way  be  expressly  made  subject  to  the    Dispositions. 

settlement.    For  instance,  if  an  equity  of  redemption  subject  to  a  

mortgage  be  settled,  the  mere  payment  of  the  mortgage  money  would  veyance. 

not  enable  the  tenant  for  life  to  convey  the  legal  estate  vested  in  the 
mortgagee.  If,  however,  the  settlement  be  by  way  of  trust  and  not 
in  such  a  form  as  would  create  legal  limitations,  then  after  a  re- 
conveyance to  the  proper  trustees,  such  re-conveyauce  being  part  of 
the  settlement,  the  tenant  for  life  could  convey  the  legal  estate 
though  not  actually  derived  through  the  settlement  itself.  It  is 
conceived  that  the  re-conveyance  must  be  in  the  proper  form  and  to 
the  proper  trustees.  If  the  legal  estate  is  made  to  vest  in  the 
trustees  when  it  ought  to  be  conveyed  to  uses,  it  seems  doubtful 
whether  the  conveyance  of  the  tenant  for  life  would  pass  it. 

As  regards  copyholds  (subs.  3),  the  steward  will  enter  on  the  rolls   Enrolment  of 
the  settlement  in  the  same  manner  as  a  will  giving  executors  or  copyhold 
trustees  power  to  sell  would  be  entered,  and  he  will  also  enter  the  aMurance* 
deed  of  conveyance.    The  rolls  will  thus  be  complete  as  regards  the 
title,  no  surrender  being  necessary. 

Where  a  testator  who  has  not  been  admitted  devises  bis  copyhold  on  Fine  on 
trust,  and  the  tenant  for  life  sells  before  the  trustees  are  admitted,  the  admission, 
lord  is  not  entitled  to  a  fine  on  the  admission  of  the  trustees  as  well 
as  a  fine  on  the  admission  of  the  purchaser :  Be  Naylor  and  Spendla, 
34  Ch.  D.  217  (dissentient^  Fry,  L.J.).  The  will  and  the  Act  taken 
together  operate  as  if  the  will  had  given  the  tenant  for  life  express 
power  to  sell,  in  which  case  only  one  fine  would  be  payable.  This 
seems  to  answer  the  difficulty  felt  by  Fry,  L.J.,  the  testator  having 
died  in  1885. 

A  conveyance  under  this  s.  will  be  similar  in  its  overreaching  effect   What  estates 
to  a  revocation  of  uses  and  re-appointment  under  a  power  in  a  settle-  °verre*ched. 
ment.     It  follows  that  a  purchaser  is  not  concerned  with  the  payment  Succession 
of  succession  duty  payable  under  the  settlement :  Re  Warner's  8.  E.t     u  *' 
17  Ch.  D.  711 ;  (7  Bythewood  &  Jarman,  4th.  ed.  294,  295).    Such  a 
conveyance  overreaches  a  sale   by  the  remainderman,  though  made 
before  the  Act  (  Wheelwright  v.  Walker,  23  Ch.  D.  752) ;  and  the  same 
principle  applies  to  a  mortgage  by  a  remainderman ;  the  assignee  of  a  Assignee  of 
remainderman  has  no  higher  rights  than  the  remainderman  himself,   remainderman, 
but  an  assignee  of  the  tenant  for  life  who  is  exercising  the  power  can-  Assignee  of 
not  be  affected  without  his  consent :    see  8.  50  (3)  (4),  and  note   tenant  for  life, 
thereto. 

It  is  conceived  that  under  subs.  2,  a  family  charge  —e.g.  a  jointure   Family 
or  portion — will  be  displaced  by  a  conveyance  by  the  tenant  for  ^"S68- 
life,  as  against  the  jointress  or  portioner,  or  any  assignee  from  them, 
whether  by  way  of  purchase,  mortgage,  or  otherwise.    But  if  money 
has  been  actually  raised  to  meet  the  charge,  by  the  conveyance 
of  a  term,  whether  created  by,  or  under  powers  in,  the  settlement 
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itself,  or,  in  the  case  of  a  jointure,  under  C.A.,  s.  44  (4),  the  con- 
veyance by  the  tenant  for  life  will,  under  subs.  2  (ii.)i  be  subject  to 
the  term. 

In  framing  a  re-settlement  by  tenant  for  life  and  tenant  in  tail, 
where  there  is  a  charge  of  jointure  or  portions  under  the  subsisting 
settlement,  the  estate  for  life  under  that  settlement  should  be  preserved 
or  restored,  and  then  the  powers  in  the  settlement  will  continue  (see 
Farwell  on  Powers,  2nd  ed.  17 ;  Be  Wrights  Trustees  &  Marshall,  28 
Gh.  D.  93).  A  sale  under  the  statutory  power  conferred  by  a  new 
estate  for  life  under  the  re-settlement  would  not,  it  is  conceived,  over- 
reach the  previously  existing  jointure  or  portions ;  see  n.  to  8.  2  (L), 
supra. 

Any  possible  conflict  between  a  conveyance  by  the  tenant  for  life 
and  a  conveyance  by  the  trustees  is  prevented  by  the  latter  part  of 
s.  56  (2),  which  precludes  trustees  from  exercising  powers  similar  to 
those  given  by  the  Act  unless  the  tenant  for  life  consents. 

Where  the  estate  of  the  tenant  for  life  is  equitable  merely,  and  bis 
trustees  hold  the  deeds  (but  see  Be  Burnaby's  S.  E.,  42  Gh.  D.  621 ; 
Be  Wythes,  1893,  2  Gh.  369,  for  decisions  giving  him  the  custody  on 
terms),  and  also  Be  Beddoe,  1893, 1  Oh.  547 ;  Be  Newen,  1894,  2  Gh. 
297 ;  it  may  be  a  question  whether  trustees  for  purposes  of  the  Settled 
Land  Acts  are  or  are  not  bound,  on  a  sale  by  him,  to  give  an  acknow- 
ledgment of  the  purchaser's  right  to  production,  and  see  Onslow  v. 
Lord  Londesborough,  10  Hare,  67,  75. 

Enfranchisement  is  included  in  this  s.,  see  note  to  s.  3  (ii.). 

In  addition  to  the  special  powers  given  by  this  8.,  a  general  power  is 
given  by  s.  55  (2)  for  completing  sales,  &c.,  under  this  Act. 

As  to  power  for  tenant  for  life  to  convey,  so  as  to  carry  out  a  prede- 
cessor's contract,  see  S.  L.  A.,  1890,  s.  6 ;  and  for  trustees  to  do  so,  on 
sale,  &c,  to  tenant  for  life  himself,  s.  12  of  that  Act. 


Investment 

or  OTHER 

Application 

of  Capital 

Trust  Monet. 
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VI. — Investment  or  other  Application  op  Capital 

Trust  Money. 

21.  Capital  money  arising  under  this  Act,  subject  to 
payment  of  claims  properly  payable  thereout,  and  to 
application  thereof  for  any  special  authorized  object  for 
which  the  same  was  raised,  shall,  when  received,  be  in- 
vested or  otherwise  applied  wholly  in  one  or  partly  in 
one  and  partly  in  another  or  others,  of  the  following 
modes  (namely) : 

See  8.  2  (9)  and  n,  thereto  supra. 

The  words  "  subject  to  payment  of  claims,"  &c,  enable  the  pur- 
chase-money to  be  applied  in  discharge  of  what  is  due  to  a  mortgagee 
who  concurs  in  conveying. 
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The  Court  will  not  make  a  prospective  order  as  to  capital  money  S.  21. 

not  yet  received ;  Be  Millard's  S.  E.9  1893,  3  Ch.  116  ;    Be  Marq.  of  

Bristol  S.  E.t  ib.  161.  Investment 

'  OB  OTHER 

(i.)  In  investment  on  Government  securities  or  on  other  ^^^otaS? 

securities  on  which  the  trustees  of  the  settlement  Trust  Monet. 


are  by  the  settlement  or  by  law  authorized  to  « when 
invest  trust  money  of  the  settlement,  or  on  the  received." 
security  of  the  bonds,  mortgages,  or  debentures, 
or  in  the  purchase  of  the  debenture  stock,  of 
any  railway  company  in  Great  Britain  or  Ire- 
land incorporated  by  special  Act  of  Parliament, 
and  having  for  ten  years  next  before  the  date 
of  investment  paid  a  dividend  on  its  ordinary 
stock  or  shares,  with  power  to  vary  the  invest- 
ment into  or  for  any  other  such  securities. 

See,  as  to  the  securities  on  which  trustees  are  by  law  authorized  to 
invest  trust  money  :  T.  A.,  part  i. 

Where  money  or  investments  are  held  upon  trust  to  purchase  land   Interim  in- 
to be  settled,  the  trustees  may  invest  in  accordance  with  this  subs. :   vestment  of 
Be  Mackenzie's  Trusts,  23  Ch.  D.  750;  Be  lennant,  40  Oh.  D.  594;  Be  ??™? "*  u 
Mundy's  8.  E.,  1891, 1  Ob.  399 ;  Be  Byng's  S.  K,  1892,  2  Ch.  219.  ulnd.0*    n 
An  investment  in  debentures  issued  by  a  local  authority  under  s.  27 
of  the  Local  Loans  Act,  1875  (38  &  39  Vict.  c.  83)  was  disallowed  in 
Be  Maberly,  33  Ch.  D.  455 ;  but  see  now  T.  A.,  ss.  1  (m) ;  5  (3). 

As  to  sending  capital  money  abroad :  Be  Lloyd,  W.  N.,  1886,  37. 

(ii.)  In  discharge,  purchase,  or  redemption  of  incum- 
brances affecting  the  inheritance  of  the  settled 
land,  or  other  the  whole  estate  the  subject  of 
the  settlement,  or  of  land-tax,  rent-charge  in 
lieu  of  tithe,  Crown  rent,  chief  rent,  or  quit 
rent,  charged  on  or  payable  out  of  the  settled 
land: 

See  Be  Sebright 8  S.  E.,  33  Ch.  D.  429,  437. 

This  subs,  includes  a  mortgage  for  a  long  term,  which  is  one  mode 
of  mortgaging  the  fee  simple,  and  "affects  the  inheritance":  Be 
Freweriy  38  Ch.  D.  383,  and  see  remarks  of  Chitty,  J.,  in  Be  EsdaUe, 
54  L.  T.  637,  640,  also  a  mortgage  of  leaseholds  by  sub-demise,  which 
is  the  usual  mode  of  mortgaging  leasehold,  and  "  affects  the  whole 
estate  the  subject  of  the  settlement."  An  incumbrance  on  the  estate  Incumbrance, 
of  the  tenant  for  life  is  excluded,  and  so  is  a  terminable  charge,  as  a 
jointure  rent-charge.  S.  53  is  alone  sufficient  to  prevent  a  tenant  for 
life  paying  off  a  charge  of  any  such  kind  out  of  capital. 

Y  2 
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As  to  redemption  of  land  tax,  see  also  42  Geo.  IIL  c.  116,  s.  42. 

As  to  payment  of  estate  duty,  see  Finance  Act,  1894,  s.  9  (7). 

Terminable  improvement  rent-charges  created  under  the  Land 
Improvement  Act,  1864,  or  similar  Acts,  were  not  incumbrances 
payable  under  this  subs,  out  of  capital  money :  Be  KnatchbuU,  27 
Ch.  D.  349,  29  ib.  588 ;  but  they  are  now  made  so  payable  by  the 
S.  L.  A.,  1887,  infra.  A  charge  under  the  Agricultural  Holdings 
(England)  Act,  1883,  s.  29,  made  in  respect  of  any  improvement 
thereby  authorized  is  an  incumbrance  within  this  subs.  Also  an 
annual  sum  issuing  out  of  tithes  for  a  long  term :  Be  Esdaile,  ubi  sup. 
But  a  terminable  charge,  imposed  in  lieu  of  tithe  rentcharge  on  land 
in  Ireland,  is  not:  Be  Leinster's  Estate,  23  L.  R.  Ir.  152. 

Incumbrance  in  this  subs,  means  an  incumbrance  affecting  the  land 
sold,  or  any  other  land  which  is  the  subject  of  the  settlement :  Be 
Chaytor,  25  Ch.  D.  651 ;  Be  Lord  Stamford's  S.  E.y  43  Ch.  D.  84, 
94-6. 

(iii.)  In  payment  for  any  improvement  authorized  by 
this  Act : 

See  s.  25;  S.  L.  A.,  1887;  S.  L.  A,,  1890,  s.  13;  Housing  of  the 
Working  Classes  Act,  1890,  s.  74  (1)  (b)  infrh,  ch.  vii. 

And  see  Be  Houghton  Estate,  30  Ch.  D.  102 ;  Be  Venour's  S.  E.9 
2  Oh.  D.  522 ;  Be  Lord  QeraroVs  S.  E.,  1893,  3  Ch.  252. 

A  power  to  make  improvements  out  of  income  will  not  prevent  the 
application  of  capital  moneys  for  that  purpose :  Clarke  v.  Thornton, 
35  Ch.  D.  307 ;  Be  Lord  Stamford's  S.  E,  56  L.  T.,  484 ;  Be  Sudbury 
and  Poynton  Estates,  1893,  3  Ch.  74. 

(iv.)  In  payment  for  equality  of  exchange  or  partition 
of  settled  land : 

(v.)  In  purchase  of  the  seignory  of  any  part  of  the 
settled  land,  being  freehold  land,  or  in  purchase 
of  the  fee  simple  of  any  part  of  the  settled  land, 
being  copyhold  or  customary  land : 

(vi.)  In  purchase  of  the  reversion  or  freehold  in  fee  of 
any  part  of  the  settled  land,  being  leasehold 
land  held  for  years,  or  life,  or  years  determinable 
on  life : 

It  has  been  suggested  as  a  consequence  that,  on  a  purchase  under 
this  subs.,  the  leasehold  interest  must  vest  in  the  first  tenant  in  tail 
who  attains  twenty-one,  while  the  reversion  in  fee  devolves  on  the 
issue  in  tail  or  next  remainderman.  But  the  ordinary  trust  declared 
of  settled  leaseholds  is  such  as  will  correspond  with  the  uses  of  the 
freeholds  as  nearly  as  the  different  tenure  and  rules  of  law  will  allow. 
The  best  mode  of  complying  with  this  trust  is  to  surrender  the  term, 
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not  to  keep  it  on  foot.    Further,  this  trust  may  properly  be  treated  s.  21. 

as  making  the  term  attendant  on  the  inheritance  of  an  immediate  

reversion  when  purchased,  thereby  causing  the  term  to  cease.  Investment 

°  OB  OTHER 

(vii.)  In  purchase  of  land  in  fee  simple,  or  of  copyhold  *£<£S 
or  customary  land,  or  of  leasehold  land  held  TbpstMonky. 
for  sixty  years  or  more  unexpired  at  the  time 
of  purchase,  subject  or  not  to  any  exception  or 
reservation  of  or  in  respect  of  mines  or  minerals 
therein,  or  of  or  in  respect  of  rights  or  powers 
relative  to  the  working  of  mines  or  minerals 
therein,  or  in  other  land : 

See  s.  24,  infrh. 

The  cases  on  the  Land  Clauses  Act  are  not  to  be  applied  to  this  s. : 
Be  Lord  Qerartfs  8.  E.,  1893,  3  Ch.  252,  257. 

This  subs,  enables  capital  money  to  be  applied  to  commutation  of  Extraordinary 
extraordinary  tithes  (49  &  50  Vict.  c.  54,  s.  6).  tithea. 

(viii.)  In  purchase,  either  in  fee  simple,  or  for  a  term 
of  sixty  years  or  more,  of  mines  and  minerals 
convenient  to  be  held  or  worked  with  the  settled 
land,  or  of  any  easement,  right,  or  privilege 
convenient  to  be  held  with  the  settled  land  for 
mining  or  other  purposes : 

Purchases  are  made  by  the  direction  of  the  tenant  for  life,  if  any 
competent  to  act.  He  is  the  person  to  contract,  and  s.  42  frees  the 
trustees  from  all  liability  for  adopting  his  contract.  They  are  not 
bound  to  inquire  as  to  the  propriety  of  the  purchase  or  answerable 
for  the  title,  nor  for  the  conveyance  if  it  purports  to  convey  the  land 
in  a  proper  manner. 

Subss.  vii.  and  viii.  do  not  apply  to  capital  money  arising  under 
settlement  by  conveyance  on  trust  for  sale  unless  the  application  is 
authorized  by  the  settlement :  see  s.  63  (2)  (ii). 

(ix.)  In  payment  to  any  person  becoming  absolutely 
entitled  or  empowered  to  give  an  absolute  dis- 
charge : 

Under  this  s.  money  paid  into  Court  may  be  paid  out  to  trustees  for   Payment  out* 
the  purpose  of  being  invested  or  applied :  see  S.  L.  A.,  1890,  s.  14,   of  Court  to 
which  meets  the  decision  in  Cooke*  v.  Cookes,  34  Ch.  D.  498.    They  trustees, 
are  "  persons  empowered  to  give  an  absoluble  discharge  "  within  88.  21 
(ix.),  40.    This  principle  has  been  acted  on  in  the  case  of  money  in 
Court  under  the  Lands  Clauses  Act  (Be  Edison's  Trusts,  7  Ch.  D.  708), 
which  only  authorizes  payment  to  a  person  absolutely  entitled,  and 
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does  not  contain  the  words  "  empowered  to  give  an  absolute  discharge." 
The  authority  of  Be  Hobsoris  Trusts  was  doubted  in  Be  Smith  (40  Ch. 
D.  386),  but  it  was  considered  clear  that  the  payment  out  could  be 
made  under  this  Act  (presumably  under  subs.  ix.  of  this  s.  or  s.  32  or 
both  taken  together),  but  it  is  a  discretionary  power,  and  in  the 
particular  case  the  Court  declined  to  order  payment  on  the  ground  of 
certain  persons  not  being  properly  represented.  See  also :  Be  Wootton's 
Estate,  W.  N.,  1890,  158.  Money  will  be  paid  out  to  trustees  of  a 
settlement  of  property  inalienably  entailed,  Be  Bolton  Estates  Ad, 
W.  N.,  1885, 190. 

Payment  will  be  made  to  persons  having  a  joint  power  of  appoint- 
ment without  requiring  them  to  make  an  appointment :  Be  Winstanley, 
54  L.  T.  840 ;  W.  N.,  1886,  92. 

And,  as  to  payment  to  tenant  for  life  and  remainderman,  jointly, 
see  Anson  v.  Potter,  13  Ch.  D.  141. 

Payment  will  not  be  made  to  a  tenant  in  tail,  he  must  execute  a 
disentailing  assurance :  Be  Reynolds,  3  Ch.  D.  61 ;  and  it  seems  file 
an  affidavit  of  no  incumbrances :  Thornhill  v.  MUbank,  12  W.  R.  523 ; 
Williams  v.  Ware,  W.  N.,  1888,  82. 

Trustees  may  be  appointed  abroad  to  receive  money  required  to  be 
sent  there :  Be  Lloyd,  54  L.  T.  643 ;  but  see  Be  Freeman's  Settlement 
Trusts,  37  Ch.  D.  148. 

Application  for  payment  of  a  sum  not  exceeding  £1000  should  be  by 
summons  in  Chambers  :  B.  S.  C,  1883,  Or.  L  V.,  r.  2  (2).  But  see  Be 
Bethlehem  and  Bridewell  Hospitals,  30  Ch.  D.  541.  As  to  sums 
exceeding  that  amount,  see  Ch.  VIII. ,  r.  2,  note,  infra. 

For  orders  under  this  Act  directing  payment  out  to  trustees  of 
money  paid  in  on  a  compulsory  purchase,  see  Be  Wrighfs  Trusts,  24 
Ch.  D.  662 ;  Be  Harrows  Trusts,  ib.  717 ;  Be  Duke  of  BuUanoVs 
Settlement,  31  W.  B.  947 ;  Re  Bathmines  Drainage  Act,  15  L.  B.  Ir. 

576;  Be  Wootton's  Estate,  ubi  sup. 

(x.)  In  payment  of  costs,  charges,  and  expenses  of  or 
incidental  to  the  exercise  of  any  of  the  powers, 
or  the  execution  of  any  of  the  provisions  of 
this  Act : 

As  to  what  costs  may  be  paid  under  this  subs.,  see  Be  Beck,  24 
Ch.  D.  608 ;  Be  Jone*,  26  ib.  736,  744  ;  Be  Llewellin,  37  ib.  317 ;  Be 
Budd,  W.  N.  1887,  251 ;  and  what  may  not,  Be  Budd,  ubi  sup. ; 
Cardigan  v.  Curzon-Howe,  40  Ch.  D.  338 ;  S.  C.  on  appeal,  41  Ch.  D. 
375  (costs  of  tenant  for  life's  incumbrancers) ;  Be  Eyton,  W.  N.  1888, 
254 ;  Be  Lord  Stamford's  S.  E.,  43  Ch.  D.  84,  89,  90.  Costs  of  an 
abortive  sale  were  allowed  in  Be  Smith's  S.E.,  1891,  3  Ch.  65 ;  and 
see  Be  Llewellin,  ubi  sup.,  where  the  sale  for  which  the  costs  were 
incurred  was  not  effected.  Costs  on  the  higher  scale  were  allowed  in 
Be  Ghaytor,  25  Ch.  D.  651,  655.  As  to  costs  of  several  persons 
constituting  tenant  for  life,  see  Smith  v.  Lancaster,  1894,  3  Ch.  439. 
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As  to  the  costs  of  proceedings  for  the  recovery  or  protection  of  settled      3s.  21,  22. 

land*  see  s.  36.  

See  also  ss.  46  (6),  47,  infra.  Investment 

v   '  '  OR  OTHER 

(xi.)  In  any  other  mode  in  which  money  produced  by  ^c^trtil 
the  exercise  of  a  power  of  sale  in  the  settlement  Trust  money. 
is  applicable  thereunder. 

Every  investment,  or  other  application  of  capital  money,  must  be    Direction  of 
made  by  the  direction  of  the  tenant  for  life,  if  any  competent  to  act,   *?*&nt  for 
(s.  22  (2)  (3)  ),  and  investments  cannot  be  varied  without  his  consent   investment 
(ib.  (4)),  and  his  assignee  (if  any)  must  also  consent,  s.  50  (3)  (4). 
The  sale  of  settled  land  can  no  longer  be  taken  in  any  case  to  be  for 
the  purpose  only  of  investment  of  the  proceeds  in  the  purchase  of 
other  land  to  be  settled  to  the  same  uses.    (See  Mortlock  v.  Butter, 
10  Ves.  309.) 

As  to  applying  proceeds  of  sale  under  a  power  of  sale  in  building,  see 
Vine  v.  Raleigh,  1891,  2  Ch.  13;  Re  Lord  Gerard's  8.  R,  1893, 
3  Ch.  252. 

22. — (1.)  Capital  money  arising  under  this  Act  shall  Regulations 
in  order  to  its  being  invested  or  applied  as  aforesaid,  be  f^Stoent, 
paid  either  to  the  trustees  of  the  settlement  or  into  devolution, 
Court,  at  the  option  of  the  tenant  for  life,  and  shall  be  securitie™  &c 
invested  or  applied  by  the  trustees,  or  under  the  direction 
of  the  Court,  as  the  case  may  be,  accordingly. 

It  was  decided  (Oookes  v.  Cookes,  34  Cb.  D.  498),  that  a  tenant  for  Payment  ont 
life  consenting  to  the  payment  of  capital  money  into  Court  had  exer-   to  trustees 
cised  the  option  given  by  this  subs.,  and  that  the  money  must  remain       m<J"»y 
there  and  be  invested  and  applied  by  the  Court.    But  see  now  S.  L.  A., 
1890,  s.  14. 

There  must  be  trustees  of  the  settlement  in  existence :  else  the 
option  for  payment  into  Court  cannot  be  exercised :  Hatten  v.  Russell, 
38  Ch.  D.  334,  345 ;  Mogridge  v.  Clapp,  1892,  3  Ch.  382. 

In  Cardigan  v.  Curzon-Howe9  30  Ch.  D.  531,  money  was  paid  into 
Court  to  the  credit  of  an  action  for  execution  of  the  trusts  of  a  settle- 
ment. 

As  to  distinction  betweeen  "  investment "  and  "  application,"  see  Re 
Duke  of  Marlborough,  32  Ch.  D.  1,  5,  6, 10. 

(2.)  The  investment  or  other  application  by  the  trustees 
shall  be  made  according  to  the  direction  of  the  tenant  for 
life,  and  in  default  thereof,  according  to  the  discretion  of 
the  trustees,  but  in  the  last-mentioned  case  subject  to 
any  consent  required  or  direction  given  by  the  settlement 
with  respect  to  the  investment  or  other  application  by 
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the  trustees  of  trust  money  of  the  settlement ;  and  any 
investment  shall  be  in  the  names  or  under  the  control  of 
the  trustees. 
of  Capital        0*-)  The  investment  or  other  application  under  the 
Trust  Money,  direction  of  the  Court  shall  be  made  on  the  application 

of  the  tenant  for  life,  or  of  the  trustees. 

(4.)  Any  investment  or  other  application  shall  not 
during  the  life  of  the  tenant  for  life  be  altered  without 
his  consent. 

As  to  the  regard  to  be  paid,  by  the  trustees  or  by  the  Court,  to  the 
directions  of  the  tenant  for  life,  for  purposes  of  subss.  2,  3,  and  4 :  see 
•  Clarke  v.  Thornton,  35  Ch.  D.  307. 

(5.)  Capital  money  arising  under  this  Act  while  re- 
maining uninvested  or  unapplied,  and  securities  on  which 
an  investment  of  any  such  capital  money  is  made,  shall 
for  all  purposes  of  disposition,  transmission,  and  devolu- 
tion, be  considered  as  land,  and  the  same  shall  be  held 
for  and  go  to  the  same  persons  successively  in  the  same 
manner  and  for  and  on  the  same  estates,  interests,  and 
trusts,  as  the  land  wherefrom  the  money  arises  would,  if 
not  disposed  of,  have  been  held  and  have  gone  under  the 
settlement. 


Whether 
capital  money 
is  equitably 
converted. 


Proceeds  of 
heir-looms. 


This  subs,  is  a  statutory  direction  that  capital  money  arising  under 
the  Act  shall  devolve  as  land,  but  there  are  no  express  words  operating 
to  create  the  ordinary  equitable  conversion  into  land  by  directing  the 
money  to  be  laid  out  in  the  purchase  of  land  to  be  settled.  The  land 
having  been  sold,  the  proceeds  necessarily,  by  operation  of  the  general 
principle  of  equity,  become  liable  to  be  re-invested  in  land  of  the  same 
kind  to  be  settled  in  like  manner  as  the  land  sold,  and  this  subs,  is 
merely  supplementary  to  that  general  principle.  If,  for  instance,  the 
land  sold  were  leasehold,  the  proceeds  continue  liable  to  vest  in  the 
first  tenant  in  tail  who  attains  twenty-one,  unless  and  until  invested  in . 
the  purchase  of  fee  simple  land,  by  which  the  line  of  devolution  would 
be  changed.  This  view  is  in  accordance  with  the  case  of  Be  Duke  of 
Marlborough,  32  Ch.  D.  11, 13,  in  which  it  was  held  that  the  proceeds 
of  the  sale  of  heir-looms,  notwithstanding  6.  37  (2),  retained  their 
original  quality  and  were  personal  estate  until  invested  in  land.  The 
point  is  of  importance  in  framing  settlements  of  money  to  be  invested 
in  land.  If  a  direction  that  the  money  shall  "  be  held  and  applied  as 
capital  money  arising  under  the  Settled  Land  Act  from  the  settled 
land/'  does  not  operate  as  an  equitable  conversion  into  land,  then  it 
merely  makes  the  money  devolve  as  land  as  nearly  as  the  law  permits, 
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and  the  money  will  vest  absolutely  in  the  first  tenant  in  tail  unless  a  35.  22,  23,  24. 

clause  is  added  expressly  directing  an  investment  in  the  purchase  of  

land.    By  statute  only,  but  not  by  trust  or  contract,  money  may  be  Investment 

made  to  devolve  as  land  though  not  equitably  converted.    If  there  is  appLICation 

an  equitable  conversion  the  money  is  in  equity  entailed  land,  and  the  of  Capital 

absolute  interest  can  only  be  acquired  by  a  bar  of  the  eDtail :  compare  Tbubt  Money. 
Hyett  v.  Mekin,  25  Ch.  D.  735 ;  A.  (7.,  v.  Marq.  of  Ailesbury,  12  App. 
Ca.  672. 

(6.)  The  income  of  those  securities  shall  be  paid  or 
applied  as  the  income  of  that  land,  if  not  disposed  of, 
would  have  been  payable  or  applicable  under  the  settle- 
ment. 

(7.)  Those  securities  may  be  converted  into  money, 
which  shall  be  capital  money  arising  under  this  Act. 

The  capital  money  to  be  invested  or  applied  under  this  s.  is  the 
residue  (if  any)  after  payment  of  claims  properly  payable  thereout 
under  s.  21. 

The  consent  of  the  assignee  of  the  tenant  for  life  is  necessary  to  the 
investment  or  application :  see  s.  50  (3). 

As  to  capital  money  arising  from  sale  of  a  lease  or  other  estate  or 
interest  less  than  the  fee  simple,  or  of  a  reversion,  see  s.  34. 

See,  for  form  of  summons  for  payment  iuto  Court  under  this  s., 
Forms  IX.-XL,  Chap.  VIII.,  infra  ;  and  Forms  of  Orders:  Seton 
(5th  ed.),  1517,  1521, 1523. 

23-  Capital  money  arising  under  this  Act  from  settled  investment 
land  in  England  shall  not  be  applied  in  the  purchase  of  EngUnd* 
land  out  of  England,  unless  the  settlement  expressly 
authorizes  the  same. 

England  includes  Wales  and  Berwick-on-Tweed  in  Acts  of  Parlia- 
ment (20  Geo.  2,  c.  42,  s.  3),  but  not  in  deeds  or  other  documents. 

24. — (1.)  Land  acquired  by  purchase  or  in  exchange,  Settlement 
or  on  partition,  shall  be  made  subject  to  the  settlement  Leased, 
in  manner  directed  in  this  section.  taken  in 

(2.)  Freehold  land  shall  be  conveyed  to  the  uses,  on  exc  g 
the  trusts,  and  subject  to  the  powers  and  provisions  which, 
under  the  settlement,  or  by  reason  of  the  exercise  of 
any  power  of  charging  therein  contained,  are  subsisting 
with  respect  to  the  settled  land,  or  as  near  thereto  as 
circumstances  permit,  but  not  so  as  to  increase  or  multiply 
charges  or  powers  of  charging. 
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Estates  not 
capable  of 
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settlement. 


See,  on  this  subs.,  Re  Lord  Stanford's  S.  E.,  43  Ch.  D.  84,  93. 

Where  the  money  arises  from  an  estate  inalienably  entailed  (see  a. 
58  (1)  (i.)),  or  from  an  estate  where  the  tenant  in  tail  in  remainder 
has  barred  his  estate  tail  and  converted  it  into  a  base  fee,  there  seems 
no  doubt  that  this  subs,  gives  a  statutory  authority  to  create  the 
corresponding  inalienable  estate  tail  or  base  fee  in  land  purchased  with 
the  proceeds  of  sale ;  and  see  Be  Bolton  Estates  Act,  W.N.  1885,  90. 
The  same  point  arises  under  the  Lands  Clauses  Consolidation  Act, 
1845,  s.  69. 

As  to  increase  of  charges,  see  Eindle  v.  Taylor,  5  De  G.  M.  &  G. 
577. 

(3.)  Copyhold,  customary,  or  leasehold  land  shall  be 
conveyed  to  and  vested  in  the  trustees  of  the  settlement 
on  trusts  and  subject  to  powers  and  provisions  corre- 
sponding, as  nearly  as  the  law  and  circumstances  permit, 
with  the  uses,  trusts,  powers,  and  provisions,  to,  on,  and 
subject  to  which  freehold  land  is  to  be  conveyed  as  afore- 
said ;  so  nevertheless  that  the  beneficial  interest  in  land 
held  by  lease  for  years  shall  not  vest  absolutely  in  a 
person  who  is  by  the  settlement  made  by  purchase 
tenant  in  tail,  or  in  tail  male,  or  in  tail  female,  and  who 
dies  under  the  age  of  twenty-one  years,  but  shall,  on  the 
death  of  that  person  under  that  age,  go  as  freehold  land 
conveyed  as  aforesaid  would  go. 

The  last  words  of  this  subs,  are  the  usual  words  in  the  common 
form,  but  were  not  contained  in  the  corresponding  clause  in  Lord 
Cran worth's  Act  (23  &  24  Vict.  c.  145,  s.  4).  Their  absence,  made 
that  clause  objectionable,  the  vesting  being  merely  negatived,  so  that 
on  the  death  under  age  of  the  first  tenant  in  tail,  he  was  simply 
excluded,  and  the  leaseholds  reverted  to  the  settlor :  Gosling  v.  Gosling, 
1  De  G.  J.  &  S.  16 ;  Christie  v.  Gosling,  L.  R.,  1  H.  L.  279  ;  1  Jarm. 
Wills,  237,  n.  (6),  5th  ed.  The  last  words  of  this  subs,  carry  the 
leaseholds  with  the  freeholds  to  the  next  issue  in  tail  or  the  next 
tenant  in  tail  by  purchase  if  he  attains  twenty-one,  and  if  not, 
through  all  tenants  in  tail  by  purchase  till  one  does  attain  that  age. 

(4.)  Land  acquired  as  aforesaid  may  be  made  a  sub- 
stituted security  for  any  charge  in  respect  of  money 
actually  raised,  and  remaining  unpaid,  from  which  the 
settled  land,  or  any  part  thereof,  or  any  undivided  share 
therein,  has  theretofore  been  released  on  the  occasion 
and  in  order  to  the  completion  of  a  sale,  exchange,  or 
partition. 
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See  note  to  s.  5. 

(5.)  Where  a  charge  does  not  affect  the  whole  of  the 
settled  land,  then  the  land  acquired  shall  not  be  subjected 
thereto,  unless  the  land  is  acquired  either  by  purchase 
with  money  arising  from  sale  of  land  which  was  before 
the  sale  subject  to  the  charge,  or  by  an  exchange  or 
partition  of  land  which,  or  an  undivided  share  wherein, 
was  before  the  exchange  or  partition  subject  to  the 
charge. 

See  Be  Lord  Stamford's  8.  E.,  43  Ch.  D.  84,  93 ;  &  S.  L.  A.,  1890, 

8.11. 

(6.)  On  land  being  so  acquired,  any  person  who,  by  the 
direction  of  the  tenant  for  life,  so  conveys  the  land  as  to 
subject  it  to  any  charge,  is  not  concerned  to  inquire 
whether  or  not  it  is  proper  that  the  land  should  be 
subjected  to  the  charge. 

(7.)  The  provisions  of  this  section  referring  to  land 
extend  and  apply,  as  far  as  may  be,  to  mines  and  minerals, 
and  to  easements,  rights,  and  privileges  over  and  in 
relation  to  land. 


SS.  24,  25. 
Investment 

or  OTBER 

Application 

of  Capital 

Trust  Monet. 


VIL— Improvements. 

■ 

Improvements  with  Capital  Trust  Money. 

25.  Improvements  authorized  by  this  Act  are  the 
making  or  execution  on,  or  in  connexion  with,  and  for 
the  benefit  of  settled  land,  of  any  of  the  following  works, 
or  of  any  works  for  any  of  the  following  purposes,  and 
any  operation  incident  to  or  necessary  or  proper  in  the 
execution  of  any  of  those  works,  or  necessary  or  proper 
for  carrying  into  effect  any  of  those  purposes,  or  for 
securing  the  full  benefit  of  any  of  those  works  or  purposes 
(namely) : 

As  to  the  effect  of  the  specific  enumeration,  in  this  s.,  of  authorized 
improvements,  in  excluding  from  the  jurisdiction  under  this  Act, 
matters  included  in  the  jurisdiction  under  the  Lands  Clauses  Act  or 
the  general  jurisdiction,  see  Be  Ijord  Gerard's  8.  E.9 1893,  3  Ch.  252. 

As  to  the  guidance  it  gives  the  Court  in  the  exercise  of  its  general 
jurisdiction,  see  Be  Be  Teissier's  S.  E.9 1893, 1  Ch.  153, 165. 


klMPEOVE- 
MENTS. 

Improvements 
with  Capital 
Trust  Money. 

Description  of 
improvements 
authorized  by 
Act. 


i 
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Improve- 
ments. 

Improvements 
toith  Capital 
Trust  Money. 

Cues  on  im- 
provements. 


8.  L.  A.,  1890. 


S.  L.  A.,  1890. 


46  &  47  Vict, 
c  61. 


As  to  what  improvements  are,  or  are  not,  authorized  under  this  s. 
and  S.  L.  A.,  1890,  s.  13,  infra,  see  (a)  Be  Houghton,  (but  qy.  if 
this  decision  was  not  under  the  general  jurisdiction,  as  to  which  see 
(g)  infra),  30  Ch.  D.  102 ;  (6)  Be  Bethlehem  <fc  Bridewell  Hospitals, 
ib.  541 ;  (c)  Be  Duke  of  Marlborough's  Settlement,  8  T.  L.  R.  201 ;  (d) 
Be  Newton's  8.  E.,  W.  N.  1889,  201 ;  ib.  1890,  24 ;  (c)  Be  Mundy's 
8.  E,  1891, 1  Ch.  399 ;  (/)  Be  Millard's  8.  E,  1893,  3  Ch.  119 ; 
&)  Be  Lord  QerarcFs  S.  E.,  ib.  252 ;  (h)  Be  Walker's  8.  E,  1894, 1  Ch. 
189;  (0  Be  QaskelVs  S.  E,  ib.  485;  (/)  Be  OrweU  Park  Estate, 
W.  N.  1894, 135. 

The  following  improvements  appear  to  be  authorized  under  the  above 
cases. 

[Note. — The  Roman  numerals  refer  to  the  subss.  of  s.  25,  and  the 
letters  to  the  above  cited  cases.] 

(1.)  Drainage  for  mansion :  (a) ;  (i.) ;  (iii.)  ;  (xviii.). 

(2.)  Sea  walls,  to  improve  land  for  building  purposes :  (b) ;  (iv.). 

(3.)  Roads  for  prospective  building  estate :  (/) ;  (viii.). 

(4.)  Cottages :  (a) ;  (d) ;  (x.). 

(5.)  Building  Agent's  house,  in  the  nature  of  a  farm  house  :  (a)  ; 

(?) ;  (*.) ;  (xi.)- 
(6.)  Re-roofing  farm  house :  (d) ;  (xi.). 

(7.)  Water  supply  for  mansion,  and  for  building  estate  :  (a);  (j) ; 

(xiii.). 

(8.)  Sew  ere  for  prospective  building  estate :  (/) ;  (xviii.). 

(9.)  Erection  of  engine  and  pumps  for  open  mines:  (e);  (xix.); 

(10.)  Re-arrangement  of  main  entrance  to  house ;  (t) ;  S.  L.  A., 

1890,  s.  13  (ii.),  infra. 
(11.)  Re-roofing  of  house,  where  old  roof  was  worn  out :  (t) ;  S.  L.  A., 
1890,  s.  13  (ii.),  infra. 

(12.)  Re-construction  of  mansion,  part  of  which  was  unaltered,  and 
part  utilised:  (h);  S.  L.  A.,  1890,  s.  13  (iv.),  infra. 
The  following  improvements  appear  to  be  unauthorized. 
(1.)  Re-roofing,  not  being  a  permanent  improvement :  (d) ;  (xi.). 
(2.)  Re-construction  of  stone  wall  fences  dividing  fields :  (e) ;  (xi.)  ; 

(xx.). 
(3.)  Roman  Catholic  Chapel :  (g). 
(4.)  Residential  house  for  land  agent :  (g.) ;  S.  L.  A.,  1890,  s.  13 

(ii.),  infra. 
(5.)  Heating  apparatus  for  mansion:  (•) ;  S.  L.  A.,  1890,  s.  13  (ii.), 

infra. 
(6.)  New  stables  for  mansion,  where  original  stables  were  in  fair 

repair:  (g) ;  S.  L.  A.,  1890,  s.  13  (iv.),  infra ;  but  see  (a). 
(7.)  Architectural  improvements  of  mansion  :  (g) ;  S.  L.  A.,  1890, 

s.  13  (iv.),  infra ;  and  see  note  to  s.  21  (vii.),  supra. 
By  the  Agricultural  Holdings  (England)  Act,  1883,  s.  29,  it  is 
enacted  as  follows : — 

29.  .  .  "  Capital  money  arising  under  the  S.  L.  A.,  1882,  may  be 
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applied  in  payment  of  any  moneys  expended,  and  costs  incurred  by  a  SS.  25,  26. 

landlord  under  or  in  pursuance  of  this  Act  in  or  about  the  execution  of  

any  improvement  mentioned  in  the  first  or  second  parts  of  the  schedule  Improve- 

hereto,  as  for  an  improvement  authorized  by  the  said  S.  L.  A."  

'JTie  schedule  referred  to  is  as  follows : —  Improvements 

with  Capital 
pABT  L  Trust  Money. 

Improvements  to  which  consent  of  landlord  is  required. 

(1.)  Erection  or  enlargement  of  buildings. 

(2.)  Formation  of  silos. 

(3.)  Laying  down  of  permanent  pasture. 

(4.)  Making  and  planting  of  osier-beds. 

(5.)  Making  of  water  meadows  or  works  of  irrigation. 

(6.)  Making  of  gardens. 

(7.)  Making  or  improving  of  roads  or  bridges. 

(8.)  Making  or  improving  of  watercourses,  ponds,  wells,  or  reservoirs, 

or  of  works  for  the  application  of  water-power,  or  for  supply 

of  water  for  agricultural  or  domestic  purposes. 
(9.)  Making  of  fences. 
(10.)  Planting  of  hops. 
(11.)  Planting  of  orchards  or  fruit  bushes. 
(12.)  Reclaiming  of  waste  land. 
(13.)  Warping  of  land. 
(14.)  Embankment  and  sluices  against  floods. 

Pabt  II. 

Improvement  in  respect  of  which  notice  to  landlord  is  required. 
(15.)  Drainage. 

S.  31  (v.)  of  this  Act  (S.  L.  A.)  enables  a  tenant  for  life  to  make 
binding  contracts  in  regard  to  improvements  authorized  by  it. 

26. — (1.)  Where  the  tenant  for  life  is  desirous  that  Approval  by 
capital  money  arising  under  this  Act  shall  be  applied  in  ^amS m"" 
or  towards  payment  for  an  improvement  authorized  by  «cheme 
this  Act,  he  may  submit  for  approval  to  the  trustees  of  thereonT 
the  settlement,  or  to  the  Court,  as  the  case  may  require, 
a  scheme  for  the  execution  of  the  improvement,  showing 
the  proposed  expenditure  thereon. 

(2.)  Where  the  capital  money  to  be  expended  is  in  the 
hands  of  trustees,  then,  after  a  scheme  is  approved  by 
them,  the  trustees  may  apply  that  money  in  or  towards 
payment  for  the  whole  or  part  of  any  work  or  operation 
comprised  in  the  improvement,  on — 

(i.)  A  certificate  of  the  Land  Commissioners  certifying 
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S.  26. 

Improve- 
ments. 

Improvements 
with  Capital 
Trust  Money, 


that  the  work  or  operation,  or   some  specified 
part  thereof,  has  been  properly  executed,  and 
what  amount  is  properly  payable  by  the  trustees 
in  respect  thereof,  which  certificate  shall  be  con- 
clusive in  favour  of  the  trustees  as  an  authority 
and  discharge  for  any  payment  made  by  them 
in  pursuance  thereof ;  or  on 
(ii.)  A  like  certificate  of  a  competent  engineer  or  able 
practical  surveyor  nominated   by  the  trustees 
and  approved  by  the  Commissioners,  or  by  the 
Court,  which  certificate  shall  be  conclusive  as 
aforesaid  ;  or  on 
(iii.)  An  order  of  the  Court  directing  or  authorizing 
the  trustees  to  so  apply  a  specified  portion  of 
the  capital  money. 
(3.)  Where  the  capital  money  to  be  expended  is  in 
Court,  then,  after  a  scheme  is  approved  by  the  Court, 
the  Court  may,  if  it  thinks  fit,  on  a  report  or  certificate 
of  the  Commissioners,  or  of  a  competent  engineer  or  able 
practical  surveyor,  approved  by  the  Court,  or  on  such 
other  evidence  as  the  Court  thinks  sufficient,  make  such 
order  and  give  such  directions  as  it  thinks  fit  for  the 
application  of  that  money,  or  any  part   thereof,  in  or 
towards  payment  for  the  whole  or  part  of  any  work  or 
operation  comprised  in  the  improvement. 


Prospective 
order. 


The  Land  Commissioners  are  now  the  Board  of  Agriculture :  see 
Board  of  Agriculture  Act,  1889,  s.  2. 

This  s.  gives  the  tenant  for  life  a  choice  of  three  modes  in  which 
he  may  obtain  a  sanction  to  expenditure,  so  as  to  enable  the  amount  to 
be  paid  out  of  capital,  and  so  as  to  free  the  trustees  from  responsibility 
if  the  payment  is  to  be  made  by  them.  A  certificate  of  (1)  the  Land 
Commissioners,  or  (2)  a  competent  engineer  or  able  practical  surveyor 
that  the  work  has  been  properly  executed,  and  what  amount  is  payable, 
or  (3)  an  order  of  the  Court  authorizing  payment.  Under  any  of  these 
three  authorities  trustees  will  be  safe  in  paying  the  amount  mentioned 
in  the  certificate  or  order  to  the  tenant  for  life,  or  as  he  may  direct,  he 
being  the  person  who  procures  the  execution  of  the  work. 

An  order  will  not  be  made  under  subs.  (2.)  (iii.)  unless  capital 
moneys  are  actually  in  hand :  Be  Millard's  ft  E.t  1893,  3  Cb.  116 ; 
disapproving  Be  Houghton,  30  Ch.  D.  41 ;  see  also,  Be  Marquis  of 
Bristol's  ft  E.,  1893,  3  Ch.  161. 
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The  result  of  this  r.  seems  to  be  that  where  capital  money  is  in  the  SS.  26,  27,  28. 
hands  of  trustees,  any  scheme  for  its  application  in  improvements  must  """""" 

be  approved  by  them;  but  if  they  refuse  s.  44  appears  to  give  an         ments. 


appeal  to  the  Court.    If  the  money  is  in  Court  then  by  subs.  3  the 
scheme  must  be  approved  by  the  Court.    Formerly  it  had  to  be  approved    Improvements 
before  the  works  were  commenced :  Be  Hotchkin,  35  Ch.  D.  41 ;  Be     ™™/%£££ 
Broadwater  Estate,  33  W.  R.  738 :  but  see  now  S.  L.  A.,  1890,  s.  15,         TOvaiof 
infra.    Extra  expenditure  incidental  to  the  scheme  was  allowed  in  Be  sc5Jme# 
Lytton,  38  Ch.  D.  20.     Whether  the  cost  of  improvements  on  lands   £xtra  cost 
sold  can  be  paid  after  sale  seems  doubtful :  Be  Hotchkin,  35  Ch.  D.   p  - 

41 ;  compare  Be  Howard's  S.  E.,  1892,  2  Ch.  233,  243.  JJJ™ 

The  Court  will  not  hear  counsel  for  the  trustees  in  support  of  an 
application  by  the  tenant  for  life  whose  interest  is  opposed  to  that  of 
the  remainderman :  Be  Hotchkin,  ubi  sup. ;  Be  Broadwater  Estate,  33 
W.  B.  738 ;  but  trustees  taking  different  sides  were  heard  and  allowed 
separate  costs  in  Be  Marquis  of  Aftesbury's  8.  E.,  1892, 1  Ch.  506, 
548.  As  to  costs  of  scheme,  see  Be  Lord  Stamford's  S.  E.y  43  Ch.  D. 
84,  97.  Where  there  are  no  trustees  and  the  tenant  in  tail,  who  is 
before  the  Court,  does  not  require  them  to  be  appointed,  the  Court  will 
act  under  this  s.  without  them,  and,  in  acting,  will  pay  regard  to  the 
wishes  of  the  tenant  for  life :  Clarke  v«  Thornton,  35  Ch.  D.  316. 

This  s.  is  not  retrospective:  Be  KnatchbulVs  S.  E.,  27  Ch.  D.  349;    Not  retrospec- 
29  ib.  588.  tive- 

For  form 8  of  summonses  under  this  s.  see  Forms  XIL,  XIII.,  XV., 
and  XVL,Chap.  VIII.,  infra,  and  for  the  nomination  of  an  engineer  or 
surveyor  see  Form  XIV. ;  and  of  Orders,  Seton  (5th  ed.),  1527, 1528. 

27.  The  tenant  for  life  may  join  or  concur  with  any  Concurrence  in 
other  person  interested  in  executing  any  improvement  imProvements- 
authorized  by  this  Act,  or  in  contributing  to  the  cost 
thereof. 

See  Be  Orwell  Park  Estate,  W.  N.,  1894, 135. 

28. — (1.)  The  tenant  for  life,  and  each  of  his  succes-  Obligation  on 
sors  in  title  having,  under  the  settlement,  a  limited  JJ5^dor 
estate  or  interest  only  in  the  settled  land,  shall,  during  successors  to 
such  period,  if  any,  as  the  Land  Commissioners  by  certi-  insure,  &c. 
ficate  in  any  case  prescribe,  maintain  and  repair,  at  his 
own   expense,  every  improvement  executed  under  the 
foregoing  provisions  of  this  Act,  and  where  a  building 
or  work  in  its  nature  insurable  against  damage  by  fire 
is  comprised  in  the  improvement,  shall  insure  and  keep 
insured  the  same,  at  his  own  expense,  in  such  amount,  if 
any,  as  the  Commissioners  by   certificate  in  any  case 
prescribe. 
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SS.  28,  29. 


Improve- 
ments. 


(2.)  The  tenant  for  life,  or  any  of  his  successors  as 
aforesaid,  shall  not  cut  down  or  knowingly  permit  to  be 
cut  down,  except  in  proper  thinning,  any  trees  planted 
improvements    SiB  an  improvement  under  the  foregoing   provisions  of 

with  Capital      thi8  Act. 

(3.)  The  tenant  for  life,  and  each  of  his  successors  as 
aforesaid,  shall  from  time  to  time,  if  required  by  the 
Commissioners,  on  or  without  the  suggestion  of  any  per- 
son having,  under  the  settlement,  any  estate  or  interest 
in  the  settled  land  in  possession,  remainder  or  otherwise, 
report  to  the  Commissioners  the  state  of  every  improve- 
ment executed  under  this  Act,  and  the  fact  and  particulars 
of  fire  insurance,  if  any. 

(4.)  The  Commissioners  may  vary  any  certificate  made 
by  them  under  this  section,  in  such  manner  or  to  such 
extent  as  circumstances  appear  to  them  to  require,  but 
not  so  as  to  iucrease  the  liabilities  of  the  tenant  for  life, 
or  any  of  his  successors  as  aforesaid. 

(5.)  If  the  tenant  for  life,  or  any  of  his  successors  as 
aforesaid,  fails  in  any  respect  to  comply  with  the  requisi- 
tions of  this  section,  or  does  any  act  in  contravention 
thereof,  any  person  having,  under  the  settlement,  any 
estate  or  interest  in  the  settled  land  in  possession,  re- 
mainder, or  reversion,  shall  have  a  right  of  action,  in 
respect  of  that  default  or  act,  against  the  tenant  for  life ; 
and  the  estate  of  the  tenant  for  life,  after  his  death,  shall 
be  liable  to  make  good  to  the  persons  entitled  under 
the  settlement  any  damages  occasioned  by  that  default 
or  act. 

See  S.  L.  A.,  1887,  8.  2. 


Execution  and 

Repair  of 
Improvements. 

Protection  as 
regards  waste 
in  execution 
and  repair  of 
improvements. 


Execution  and  Repair  of  Improvements. 

29.  The  tenant  for  life,  and  each  of  his  successors  in 
title  having,  under  the  settlement,  a  limited  estate  or 
interest  only  in  the  settled  land,  and  all  persons  em- 
ployed by  or  under  contract  with  the  tenant  for  life,  or 
any  such  successor,  may  from  time  to  time  enter  on  the 
settled  land,  and,  without  impeachment  of  waste  by  any 


THE  SETTLED  LAND  ACT,   1882. 


339 


remainderman  or  reversioner,  thereon  execute  any  im-  ss.  29, 30,  31. 
provement  authorized  by  this  Act,  or  inspect,  maintain,      impbove- 
and  repair  the  same,  and,  for  the  purposes  thereof,  on  the        ments. 
settled  land,  do,  make,  and  use  all  acts,  works,  and  con-    improvements 
veniences  proper  for  the  execution,  maintenance,  repair,    T^Mne* 
and  use  thereof,  and  get  and  work  freestone,  limestone, 
clay,  sand,  and  other  substances,  and  make  tramways  and 
other  ways,  and  burn  and  make  bricks,  tiles,  and  other 
things,  and  cat  down  and  use  timber  and  other  trees  not 
planted  or  left  standing  for  shelter  or  ornament. 

Compare  the  Improvement  of  Land  Act,  1864,  ss.  32-34 ;  and  the 
Agricultural  Holdings  (England)  Act,  1883,  ss.  41,  42. 

But  for  this  s.f  an  equitable  tenant  for  life  (see  Taylor  v.  Taylor, 
20  Eq.  297 ;  Be  Wythes,  1893,  2  Ch.  369 ;  Be  Bagot,  1894, 1  Ch.  177 ; 
Be  Ncwen,  1894,  2  Cb.  297)  would  not  be  free  to  enter  and  execute 
improvements.  Also,  the  improvements  might  be  such  as,  apart  from 
the  s.,  a  tenant  for  life  impeachable  for  waste  could  not  execute. 

Improvement  of  Land  Act,  1864.  improvement 

of  Land  Act, 

30.  The  enumeration  of  improvements  contained  in         1864. 
section  nine  of  the  Improvement  of  Land  Act,  1864,  is  ff^0 nv£t 
hereby  extended  so  as  to  comprise,  subject  and  accord-  c.  114,  *.  9.  ' 
ing  to  the  provisions  of  that  Act,  but  only  as  regards 
applications  made  to  the  Land  Commissioners  after  the 
commencement  of  this  Act,  all  improvements  authorized 
bv  this  Act. 

See  Be  Newton's  S.  E.f  W.  N.t  1889,  201 ;  1890,  24. 

Where  improvements  authorized  by  the  Improvement  of  Land  Act, 
1864,  are  not  within  the  S.  L.  A.,  capital  moneys  are  not  applicable 
thereto  under  the  S.  L.  A. :  Be  Lord  Gerard's  S.  E^  1893,  3  Ch.  252, 
267. 


VIII. — Contracts. 

31. — (1.)  A  tenant  for  life — 

(i.)  May  contract  to  make  any  sale,  exchange,  partition, 
mortgage,  or  charge ;  and 

In  this  s.  enfranchisement  is  not  mentioned.  It  is  included  in  the 
term  sale  by  force  of  s.  3  (ii.),  which  authorizes  the  tenant  for  life 
"to  sell,  &c.,  so  as  to  effect  an  enfranchisement."  See  also  subs, 
(vi.),  in/rh. 

For  regulations  respecting  sales,  &c,  see  s.  4. 

z  2 


Contracts. 

Power  for 
tenant  for  life 
to  enter  into 
contracts. 
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Contracts. 


(ii.)  May  vary  or  rescind,  with  or  without  consideration, 
the  contract,  in  the  like  cases  and  manner  in 
which,  if  he  were  absolute  owner  of  the  settled 
land,  he  might  lawfully  vary  or  rescind   the 
same,  but  so  that  the  contract  as  varied  be  in 
conformity  with  this  Act;  and  any  such  con- 
sideration, if  paid  in  money,  shall  be  capital 
money  arising  under  this  Act ;  and 
(iii.)  May  contract  to  make  any  lease ;  and  in  making 
the  lease  may  vary  the  terms,  with  or  without 
consideration,  but  so  that  the  lease  be  in  con- 
formity with  this  Act ;  and 

See  also  s.  12,  suprh. 

The  consideration  paid  under  this  subs,  for  varying  the  terms  of 
a  lease  would  be  income :  see  Earl  Cowley  v.  Wdlesley,  L.  R.  1  Eq. 
660. 

(iv.)  May  accept  a  surrender  of  a  contract  for  a  lease, 
in  like  manner  and  on  the  like  terms  in  and  on 
which  he  might  accept  a  surrender  of  a  lease ; 
and  thereupon  may  make  a  new  or  other  con- 
tract, or  new  or  other  contracts,  for  or  relative 
to  a  lease  or  leases,  in  like  manner  and  on  the 
like  terms  in  and  on  which  he  might  make  a 
new  or  other  lease,  or  new  or  other  leases,  where 
a  lease  had  been  granted ;  and 

As  to  the  terms  on  which  a  tenant  for  life  may  accept  a  surrender 
of  a  lease,  see  s.  13. 

(v.)  May  enter  into  a  contract  for  or  relating  to  the 

execution  of  any  improvement  authorized  by 

this  Act,  and  may  vary  or  rescind  the  same ; 

and 

(vi.)  May,  in  any  other  case,  enter  into  a  contract  to 

do  any  act  for  carrying  into  effect  any  of  the 

purposes  of  this  Act,  and  may  vary  or  rescind 

the  same. 

Under  this  subs,  a  tenant  for  life  may  contract,  and,  where  com- 
petent to  act,  he  is  the  proper  person  to  contract,  as  well  as  to  direct 
investments  of  capital  money.  By  s.  42  the  trustees  are  freed  from 
all  responsibility  in  adopting  any  such  contract. 
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As  to  notice  of  the  contract  under  s.  45,  see  Duke  of  Marlborough         s.  31. 

v.  Sartoris,  32  Ch.  D.  616 ;  Hughes  v.  Fanagan,  30  L.  K.  Ir.  Ill,  

Contracts. 

(2.)  Every  contract  shall  be  binding  on  and  shall       m 

enure  for  the  benefit  of  the  settled  land,  and  shall  be  At  trustees. 

enforceable  against  and  by  every  successor  in  title  for 

the  time  being  of  the  tenant  for  life,  and  may  be  carried 

into  effect  by  any  such  successor;  but  so  that  it  may 

be  varied  or  rescinded  by  any  such  successor  in  the  like 

case  and  manner,  if  any,  as  if  it  had  been  made  by 

himself. 

Compare  Davis  v.  Harford,  22  Ch.  D.  128. 

S.  6  of  S.  L.A.,  1890,  extends  the  power  to  perform  contracts  to   Contract*  prior 
contracts  haying  priority  to  the  settlement.  *>  settlement. 

(3.)  The  Court  may  on  the  application  of  the  tenant 
for  life,  or  of  any  such  successor,  or  of  any  person  in- 
terested in  any  contract,  give  directions  respecting  the 
enforcing,  carrying  into  effect,  varying  or  rescinding 
thereof. 

As  to  the  jurisdiction  under  this  subs,  over  third  parties,  see  Be .  Jurisdiction- 
AiUsbury  S.  E.,  42  W.  R.  45.  Pftrtiei- 

For  form  of  application  under  this  subs,  see  Form  XVII.  Chap. 
VIII.,  infra ;  and  for  form  of  Order,  see  Set  on,  5th  ed.,  p.  1521. 

(4.)  Any  preliminary  contract  under  this  Act  for  or 
relating  to  a  lease  shall  not  form  part  of  the  title  or  evi- 
dence of  the  title  of  any  person  to  the  lease,  or  to  the 
benefit  thereof! 

The  contract  under  this  Act  of  a  tenant  in  tail  has  the  same  effect  Contracts  by 
as  that  of  a  tenant  for  life  (see  s.  58  (1)  (i.))  and  binds  the  successor,  tenant  in  tail, 
notwithstanding  that  the  ordinary  contracts  of  a  tenant  in  tail  do  not 
so  bind.  The  ordinary  contract  if  binding  would  defeat  the  successor's 
title  in  like  manner  as  the  contract  of  an  owner  in  fee  simple  (see 
Davis  v.  Harford,  ubi  sup,),  but  under  this  Act  the  contract  enures  for 
the  benefit  of  the  successor. 

This  s.  renders  an  intending  purchaser  or  lessee  or  other  person 
contracting  with  the  tenant  for  life  under  the  powers  given  by  the 
Act,  perfectly  safe  as  regards  performance  of  the  contract.  Every 
successor  of  the  contracting  tenant  for  life  will  be  bound  and  liable  to 
perform  the  contract  in  the  same  way  as  that  tenant  for  life  himself: 
but  a  contract  which  does  not  comply  with  the  requirements  of  the 
Act  is  of  course  no  more  binding  than  a  completed  transaction  which 
does  not :  Bee  s.  55  (3)  infra,  &  Hughes  v.  Fanagan,  30  L.  R.  Ir.  111. 


342 


THE  SETTLED  LAND  ACT,   1882. 


SS.  31,  32. 
Contracts. 


For  a  form  of  summons  for  liberty  to  enforce  a  contract  under  this 
a.,  see  Form  XVII.  Chap.  YIIL,  infrh ;  and  for  forms  of  Orders, 
Seton  (5th  ed.),  1506, 1521. 


Miscel- 
laneous 
Provisions. 

Application  of 

money  in 

Court  under 

Lands  Clauses 

and  other  Acts. 

8  &  9  Vict. 

c.  18, 

23  &  24  Vict. 

c.  106, 

32  &  33  Vict. 

c.  18, 

40  &  41  Vict. 

o.  18. 


Costs  of  appli- 
cation or 
investment  of 
money  in 
Court. 


Payment  out 
to  S.  L.  A. 
trustees. 

Examination 
of  married 
woman. 


IX. — Miscellaneous  Provisions. 

32.  Where  under  an  Act  incorporating  or  applying, 
wholly  or  in  part,  the  Lands  Clauses  Consolidation  Acts, 
1845, 1860,  and  1869,  or  under  the  Settled  Estates  Act, 
1877,  or  under  any  other  Act,  public,  local,  personal  or 
private,  money  is  at  the  commencement  of  this  Act  in 
Court,  or  is  afterwards  paid  into  Court,  and  is  liable  to  be 
laid  out  in  the  purchase  of  land  to  be  made  subject  to 
a  settlement,  then  in  addition  to  any  mode  of  dealing 
therewith  authorized  by  the  Act  under  which  the  money 
is  in  Court,  that  money  may  be  invested  or  applied  as 
capital  money  arising  under  this  Act,  on  the  like  terms, 
if  any,  respecting  costs  and  other  things,  as  nearly  as 
circumstances  admit,  and  (notwithstanding  anything  in 
this  Act)  according  to  the  same  procedure,  as  if  the 
modes  of  investment  or  application  authorized  by  this 
Act  were  authorized  by  the  Act  under  which  the  money 
is  in  Court. 

Money  in  Court  arising  from  sale  of  land  inalienably  entailed  by 
Statute  was  ordered  to  be  paid  to  trustees  who  had  been  appointed 
under  s.  38 :  Be  Bolton  Estates  Act,  W.  N.,  1885,  90 ;  62  L.  T.  728. 

This  s.  enables  money  in  Court  under  the  Lands  Clauses  Acts  and 
other  similar  Acts  to  be  applied  in  like  manner  as  money  arising  from 
a  sale  under  this  Act.  The  company  by  whom  the  money  is  paid  in 
will  be  liable  to  pay  the  costs  of  the  application  and  of  the  disposal  of 
the  money  in  like  manner  as  they  are  liable  to  pay  the  cost  of  rein- 
vestment in  land  or  of  any  other  disposal  of  the  money  authorized  by 
the  Act  under  which  the  money  is  paid  in,  including  an  investment 
in  debenture  stock  under  s.  21  of  this  Act :  Banbury's  Trusts,  31 
W.  R.  784 ;  W.  N.,  1883,  116 ;  and  are  also  liable  to  pay  the  costs  of 
a  petition  to  amend  a  scheme  for  expenditure  upon  improvements  : 
Re  Sanders,  38  Sol.  J.  478 ;  and  purchase-money  paid  into  Court 
under  the  Lands  Clauses  Act  may  be  paid  out  to  the  trustees  of  the 
settlement :  see  note  to  s.  21  (ix.). 

Notwithstanding  this  s.  Kay,  J.,  would  not  dispense  with  the  ex- 
amination of  a  married  woman  on  an  application  under  s.  50  of  the 
S.  E.  A.:  Be  Arabiris  Trusts,  W.  N.,  1885,  90;  but  see  Be  Ward's 
S,  E.,  W.  N.,  1895,  41.    But  no  examination  is  necessary  where  she 
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comes  within  the  M.  W.  P.  A. :  Biddell  v.  Errington,  26  Ch.  D.  220 ;      SS.  32,  33. 
Be  Harris,  28  ib.  171.  

In  the  case  of  Byron's  Charity,  23  Ch.  D.  171  (followed  in  Be        Miscel- 
Bethlehem  &  Bridewell  Hospitals,  30  Ch.  D.  541,  where  however  the      Provisions. 

only  question  discussed  was  costs,  and  in  Ex  parte,  Jesus  College,  

Cambridge,  W.  N.,  1884,  37 ;  32  W.  R.  115),  it  was  held  that  the  Proceeds  of 

proceeds  of  the  sale  of  charity  land  paid  into  Court  under  the  Lands  cnantv  and* 

Clauses  Act  were  within  this  s.,  and  might  be  invested  as  authorized 

by  s.  21  (i.).    It  is  difficult  to  see  how  this  decision  can  be  correct. 

The  money  in  Court  must,  in  order  to  be  within  this  s.,  be  not  merely 

money  liable  to  be  laid  out  in  the  purchase  of  land  generally,  but  in 

the  purchase  of  "  land  to  be  made  subject  to  a  settlement."    A  trust 

deed  of  charity  land  is  in  no  sense  a  settlement  within  the  meaning 

of  s.  2  (1)  of  this  Act.    The  argument  seems  to  have  been  that  the 

money  was  settled  within  the  meaning  of  s.  69  of  the  Lands  Clauses 

Act,  but  no  money  is  within  this  Act  unless  representing  land  settled 

within  the  meaning  of  this  Act ;  however,  in  Ex  parte  Vicar  of  CasUe- 

Bytham,  1895,  1  Ch.  348,  it  was  held,  on  the  authority  of  the  above 

cases,  that,  although  the  settlement  was  not  within  s.  2  (1.)  of  this 

Act,  the  Court  had  jurisdiction  to  apply  capital  money  under  this  s. 

Where  under  a  private  Act  purchase  money  was  paid  into  Court,  the   Payment  out 
Court  appointed  new  trustees  for  the  purposes  of  this  Act  in  place  of  to  trustees, 
trustees,  under  a  will  of  the  land  sold,  who  retired,  and  the  money  was 
directed  to  be  paid  out  to  the  new  trustees :  Wright's  Trusts,  24  Ch.  D. 
662 ;  and  see  Harrop's  Trusts,  24  Ch.  D.  717. 

33.  Where,  under   a  settlement,  money  is    in  the  Application  of 
hands  of  trustees,  and  is  liable  to  be  laid  out  in  the  ™n&Jo£ 
purchase  of  land  to  be  made  subject  to  the  settlement,  trustees  under 

i  i    •   •  »    i      i  •         x i  •  i_  powers  of 

then,  in  additiou  to  such  powers  of  dealing  therewith  as  settlement. 
the  trustees  have  independently  of  this  Act,  they  may, 
at  the  option  of  the  tenant  for  life,  invest  or  apply  the 
same  as  capital  money  arising  under  this  Act. 

A  sinking  fund  created  by  the  settlement  for  repayment  of  moneys  Sinking  fund, 
raised  for  improvements  is  within  this  8. :  Be  Sudbury  Estates,  1893, 
3  Ch.  74. 

This  s.  should  be  read  with  s.  60,  infra ;  the  trustees  will  have  dis-  «  Option  " 
cretion  during  a  minority :  Be  Duke  of  Newcastle,  24  Ch.  D.  129, 139 ;   during 
and  as  to  powers  independent  of  the  Act,  see  S.  C.  minority. 

"  In  the  hands  of  trustees  " ;  the  s.  applies,  though  the  money  be  in   Money  in 
fact  in  Court :  Clarke  v.  Thornton,  35  Ch.  D.  306,  314 ;  and  see  Pyne  Court. 
v.  Phillips,  W.  N.,  1895,  8. 

"  Liable,"  i.e.,  under  a  positive  direction  :  not  under  a  mere  power,  "  Liable  "  to  be 
like  the  common  power,  in  a  money  settlement,  to  purchase  a  residence,  laid  out. 
or  to  invest  in  purchase  of  land. 

This  s.  makes  the  powers  given  by  the  Act,  as  to  disposal  of  capital 
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money,  applicable  to  all  money  in  the  hands  of  trustees  liable  to  be 
laid  out  in  land,  whether  before  or  after  the  commencement  of  the 
Act ;  and  though  8.  2  (1)  defines  "  settlement "  as  an  instrument  by 
which  "  land  stands  limited,"  &c,  it  is  not  material  that  the  money 
did  not  arise  from  the  sale  of  land,  but  was  money  originally  bequeathed 
in  trust  to  be  laid  out  in  the  purchase  of  land  to  be  settled  (Mackenzie's 
Trusts,  23  Ch.  D.  750 ;  Be  Mundy's  8.  E.,  1891, 1  Ch.  399 ;  see  also 
Be  Byng's  8.  E.,  1892,  2  Ch.  219).  This  seems  in  accordance  with 
the  old  rule  that  money  liable  to  be  laid  out  in  the  purchase  of  land 
is  to  be  considered  as  land,  therefore  a  settlement  of  the  money  in  this 
manner  is  to  be  considered  as  a  settlement  of  land.  The  purchase  of 
land  may  be  deferred,  aud  an  interim  investment  made  under  s.  21 
(i.):  Be  Maberly,  33  Ch.  D.  455;  even  in  the  case  of  money  be- 
queathed on  trust  for  immediate  investment  in  land :  Be  Mackenzie's 
Trusts,  23  %b.  750;  Be  Tennant,  40  Ch.  D.  594  (in  which  latter  case 
there  had  been  an  order  made  for  investment  in  Consols  until  the 
money  could  be  invested  under  S.  E.  A.,  8.  34). 

The  effect  of  this  s.  is  to  free  all  money  liable  to  investment  in  land 
from  any  particular  restriction  as  to  the  land  to  be  purchased,  as,  for 
instance,  that  it  should  be  in  a  particular  county.  The  power  of  in- 
vestment in  land  is  enlarged  as  well  as  the  power  of  interim  investment 
or  other  application  (s.  21). 


Application  of 
money  paid 
for  lease  or 
reversion. 


34,  Where  capital  money  arising  under  this  Act  is 
purchase-money  paid  in  respect  of  a  lease  for  yearn,  or 
life,  or  years  determinable  on  life,  or  in  respect  of  any 
other  estate  or  interest  in  land  less  than  the  fee  simple, 
or  in  respect  of  a  reversion  dependent  on  any  such  lease, 
estate,  or  interest,  the  trustees  of  the  settlement  or  the 
Court,  as  the  case  may  be,  and  in  the  case  of  the  Court 
on  the  application  of  any  party  interested  in  that  money, 
may,  notwithstanding  anything  in  this  Act,  require  and 
cause  the  same  to  be  laid  out,  invested,  accumulated,  and 
paid  in  such  a  manner  as,  in  the  judgment  of  the  trustees 
or  of  the  Court,  as  the  case  may  be,  will  give  to  the 
parties  interested  in  that  money  the  like  benefit  there- 
from as  they  might  lawfully  have  had  from  the  lease, 
estate,  interest,  or  reversion  in  respect  whereof  the  money 
was  paid,  or  as  near  thereto  as  may  be. 


Where  a  tenant  for  life  is  entitled  to  the  rent  of  leaseholds  for  a 
short  term  he  would  be  injured  by  a  sale  if  he  only  received  the 
income  of  the  proceeds,  and  where  the  reversion  on  a  lease  is  sold  he 
may  be  benefited.    This  s.  provides  for  the  adjustment  of  the  rights 
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of  the  tenant  for  life  and  remainderman  notwithstanding  the  sale.      SS.  34,  35. 
(See  on  this  s.,  Griffith's  Will,  49  L.  T.  161.)  Mwcel- 

This  8.  is  only  put  in  force  either  on  an  application  by  the  trustees       LANB0U8 
or  some  person  interested,  or,  as  to  money  in  Court,  when  the  Court     Provisions. 
is  asked  to  deal  with  the  money,  or  income.    The  trustees  are  not  — — 

bound  to  take  any  proceeding  to  prevent  a  tenant  for  life  taking  the  ^nat^fop0c^ 
whole  income  of  the  proceeds  of  a  reversion  (see  s.  42).  But  upon  a 
sale  of  a  freehold  reversion  with  ground  rents,  the  proceeds  being 
invested  by  the  trustees  in  leaseholds,  thereby  increasing  the  income 
of  the  tenant  for  life;  and  the  trustees  on  the  application  of  the 
remainderman,  being  willing  to  exercise  their  discretion,  Chitty,  J.t 
held,  that  the  Court  had  jurisdiction  under  this  s. :  Be  Bowyers'  S.E., 
W.  N.,  1892,  48.  The  s.  does  not  seem  to  apply  where  the  fee  simple 
in  possession  is  sold,  and  the  proceeds  invested  in  leaseholds,  s.  21 
(viii.) ;  but  the  transaction  might  be  such  as  to  come  under  s.  53. 

For  the  principle  on  which  apportionment  of  the  purchase-money  Apportion- 
and  income  between  tenant  for  life  and  remainderman  is  made  on  a  ™^iv^een 
sale  of  leaseholds  for  years,  see  Be  Phillips,  6  Eq.  250;  Seton  (5th  owners< 
ed.),  p.  2031 ;  Askew  v.  Woodhead,  14  Ch.  D.  27 ;  Be  Bunts  Estate, 
W.  N.,  1884, 181 ;  and  of  reversions  on  leases,  see  Be  Wootton's  Estate, 
L.  R.  1  Eq.  589 ;  Be  MettJs  Estate,  ib.  7  Eq.  72 ;  Be  Wilkes9  Estate, 
16  Ch.  D.  597 ;  Cottrell  v.  Cottrell,  28  ib.  628 ;  Be  Griffith's  Will,  49 
L.  T.  161 ;  Be  Bowyerf  8.  E.,  ubi  supra.    On  the  sale  of  renewable 
leaseholds  no  apportionment  was  made  in  Be  Barber,  18  Ch.  D.  624, 
and  the  cases  there  followed.    As  to  apportionment  of  money  paid  for 
minerals  severed  by  a  stranger,  see  Be  Barrington,  33  Ch.  D.  523 ; 
Be  Bobinson,  1891,  3  Ch.  129. 

For  a  form  of  summons  for  the  application  of  money  paid  into  Court 
on  the  sale  of  a  lease  or  reversion,  see  Form  XVIII.  Chap.  VIII., 
infra ;  and  of  Order,  Seton  (5th  ed.),  1523.  As  to  service  of  the 
application,  see  r.  4,  Chap.  VIII. 

For  the  bearing  of  this  s.  on  the  case  of  a  sale  by  a  tenant  for  life 
who  has  incumbered  his  life  estate  to  the  full  value,  see  Be  Sebrights 
8.  E,  33  Ch.  D.  429,  440. 

35#_(1.)  Where  a  tenant  for  life  is  impeachable  for  Cutting  and 
waste  in  respect  of  timber,  and  there  is  on  the  settled  J^^^f 
land  timber  ripe  and  fit  for  cutting,  the  tenant  for  life,  ££•*  to  be 
on  obtaining  the  consent  of  the  trustees  of  the  settlement 
or  an  order  of  the  Court,  may  cut  aud  sell  that  timber, 
or  any  part  thereof. 

(2.)  Three  fourth  parts  of  the  net  proceeds  of  the  sale 
shall  be  set  aside  as  and  be  capital  money  arising  under 
this  Act,  and  the  other  fourth  part  shall  go  as  rents  and 
profits. 

Compare  s.  28  (2),  supra. 
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See  Duke  of  Newcastle's  Estates,  31  W.  R.  782,  W.  N.,  1883,  99. 

Before  this  Act  it  was  necessary  for  a  tenant  for  life  impeachable  for 
waste  to  commence  an  action  in  order  to  have  ripe  timber  cut  under 
the  direction  of  the  Court ;  but  see  as  to  his  rights  in  the  case  of  a 
"  timber  estate,"  Dashwood  v.  Magniac,  1891,  3  Ch.  306.  The  course 
was  to  invest  the  whole  proceeds,  and  give  him  no  part  of  the  capital, 
but  only  the  income.  This  s.  following  the  principle  as  to  mineral 
rents  (see  s.  11)  gives  him  one-fourth  of  the  capital. 

This  8.  does  not  enable  a  tenant  for  life  who  is  entitled  to  cut  and 
sell  timber  for  his  own  use,  to  receive  for  his  own  use  the  valuation 
price  of  uncut  timber  sold  with  the  estate  under  this  Act :  Be  Llewellin, 
37  Ch.  D.  317 ;  and  see  Cockerell  v.  Cholmdey,  1  Clark  &  Fin.  60. 

For  forms  of  summons  under  this  s.  see  Forms  VI.  and  VII.,  Chap. 
VIII.,  infra ;  and  for  forms  of  Orders,  Seton  (5th  ed.),  1519, 1521. 

36.  The  Court  may,  if  it  thinks  fit,  approve  of  any 
action,  defence,  petition  to  Parliament,  parliamentary 
opposition,  or  other  proceeding  taken  or  proposed  to  be 
taken  for  protection  of  settled  land,  or  of  any  action  or 
proceeding  taken  or  proposed  to  be  taken  for  recovery  of 
land  being  or  alleged  to  be  subject  to  a  settlement,  and 
may  direct  that  any  costs,  charges,  or  expenses  incurred 
or  to  be  incurred  in  relation  thereto,  or  any  part  thereof, 
be  paid  out  of  property  subject  to  the  settlement. 

See  also  8.  47,  infra. 

Before  this  Act,  and  subject  to  S.  E.  A.  s.  17  (see  Be  Wfflan's 
S.  E.,  45  L.  T.  745),  the  whole  cost  of  defending  or  bringing  actions 
of  ejectment  in  respect  of  settled  land,  or  preserving  property  from 
deterioration  by  a  nuisance  on  adjoining  land,  such  as  a  sewage  farm, 
fell  on  the  tenant  for  life.  Where  there  was  money  in  Court  liable  to 
be  laid  out  in  land,  the  Court  often  repaid  the  tenant  for  life  the  cost 
incurred  by  him,  but  the  Court  had  no  jurisdiction  to  charge  the  land: 
see  Be  Ormrod's  S.  E.,  1892,  2  Ch.  318,  325.  This  s.  gives  the 
power.  It  replaces  and  supplements  S.  £.  A.,  s.  17,  now  repealed 
(see  schedule  to  this  Act). 

In  Be  Jones,  31  W.  R.  399,  the  Court  sanctioned  the  raising  of 
money  for  discharging  the  costs  of  an  action  by  an  infant  tenant  in  tail 
for  the  benefit  of  the  settled  estates :  and  see  Be  Llewellin,  37  Ch.  D. 
317.  In  Stanford  v.  Roberts,  52  L.  J.  Ch.  50,  where  there  were  legal 
limitations  in  favour  of  the  plaintiff  for  life  with  remainder  to  an  infant 
tenant  in  tail,  the  Court  refused  to  order  payment  out  of  the  estate  of 
the  costs  of  an  Act  to  enable  a  sale,  whether  the  application  succeeded 
or  not,  following  Dunne  v.  Dunne,  7  D.  M.  &  G.  207,  213,  but 
sanctioned  an  application  for  the  Act,  the  tenant  for  life  paying  the 
costs  unless  the  Act  directed  otherwise.  Iu  such  a  case  the  Court  has 
no  power  to  charge  the  land. 
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Proceedings  in  the  House  of  Lords  to  establish  a  claim  to  a  Peerage  SS.  36,  37. ' 

carrying  with  it  the  title  to  land,  are  within   this  s. :  Be  Earl  of  

Aylesford,  32  Ch.  D.  162 ;  see  also  on  this  s.  Be  Twyford  Abbey  8.  E.,  ^Sam 

30  W.  R.  268 ;  Mare  v.  More,  37  ib.  414 ;  Be  Earl  Be  la  Wart's  8.  E.  Provisions. 

16  Ch.  D.  587 ;  Be  Navan  &  Kingscourt  By.  Co.,  21  L.  R.  Ir.  369.  

As  to  the  powers  of  the  Court  in  Lunacy  in  relation  to  this  s.,  see  Lunacy. 
Be  Blake,  39  Sol.  J.,  330,  &  s.  62,  infrh. 

For  form  of  order  authorizing  costs  mentioned  in  this  s.,  see  Seton 
(5th  ed.),  1529. 

37. — (1.)  Where  personal  chattels  are  settled  on  trust  Heirlooms, 
so  as  to  devolve  with  land  until  a  tenant  in  tail  by  pur- 
chase is  born  or  attains  the  age  of  twenty-one  years,  or  so 
as  otherwise  to  vest  in  some  person  becoming  entitled  to 
an  estate  of  freehold  of  inheritance  in  the  land,  a  tenant 
for  life  of  the  land  may  sell  the  chattels  or  any  of  them. 

(2.)  The  money  arising  by  the  sale  shall  be  capital 
money  arising  under  this  Act,  and  shall  be  paid,  invested, 
or  applied  and  otherwise  dealt  with  in  like  manner  in  all 
respects  as  by  this  Act  directed  with  respect  to  other 
capital  money  arising  under  this  Act,  or  may  be  invested 
in  the  purchase  of  other  chattels,  of  the  same  or  any 
other  nature,  which,  when  purchased,  shall  be  settled  and 
held  on  the  same  trusts,  and  shall  devolve  in  the  same 
manner  as  the  chattels  sold. 

(3.)  A  sale  or  purchase  of  chattels  under  this  section 
shall  not  be  made  without  an  order  of  the  Court. 

The  Court  had  no  jurisdiction  to  sell  heirlooms  simply  on  the  ground 
of  convenience :  D'Eyncourt  v.  Gregory,  3  Ch.  D.  635. 

Sales  of  heirlooms  were  ordered  under  this  s.  in  Be  Brown,  27  Ch.  D.  Sales  of 
179;  Be  Houghton,  30  ib.  102;  Be  Duke  of  Marlborough,  ib.  128;   heirloon». 
32  ib.  1 ;  Be  Bivett-Carnac,  30  ib.  136 ;  Browne  v.  Collins,  W.  N., 
1890,  78 ;  .Re  Earl  of  Radnor's  Will,  45  Ch.  D.  402 ;  but  refused  in 
Be  Beaumont,  58  L.  T.  916 ;  Be  Hope's  Settlement,  9  T.  L.  R.  506. 

An  order,  to  sanction  the  sale  of  heirlooms  already  sold,  will  not  Ex  post  facto 
he  made ;  Be  Ames,  1893,  2  Ch.  479 ;  but  in  that  case  the  Court,  on  order, 
the  ground  that  the  sale  was  advantageous,  directed  the  trustees  not 
to  take  steps  for  their  recovery. 

It  is  conceived  that  where  heirlooms  are  indefeasibly  vested  in  a  Tenant  in  tail 
tenant  in  tail,  subject  only  to  some  preceding  life  interest  or  interests,  indefeasibly 
the  powers  of  this  s.  do  not  come  to  an  end ;  see,  however,  Be  Duke  of 
Marlborough,  30  Ch.  D.  127,  at  p.  134 ;  32  ib.  1,  at  p.  11.    The  Court 
would  certainly,  however,  in  giving  its  sanction  under  the  s.,  pay 
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Trustees  under 
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regard  to  his  interest  in  remainder :  see  S.  C,  and  Re  Earl  of  Radnor's 
Will,  ubi  svp. 

A  dignity  or  title  of  honour  descending  to  the  heirs  general  or  the 
heirs  of  the  body,  being  an  incorporeal  hereditament,  is  "  land  "  within 
the  meaning  of  this  s.,  so  that  heirlooms  settled  to  go  along  with  it  can 
be  sold:  Be  Rivett-Carnac,  30  Ch.  D.  136. 

A  trustee  with  power  of  sale  of  land  is  a  trustee  for  the  purposes  of 
this  s. :  Constable  v.  Constable,  32  Ch.  D.  233. 

Incumbrances  discharged  out  of  the  proceeds  of  heirlooms  need  not 
be  kept  on  foot  for  the  benefit  of  an  infant  remainderman  in  whom 
the  heirlooms,  if  not  sold,  would  have  vested  at  twenty-one:  Re 
Duke  of  Marlborough,  ubi  sup. 

For  forms  of  summons  under  this  s.  see  Forms  VI.  and  VIL,  Chap. 
VIII.,  infra;  and  of  Orders,  Seton  (5th  ed.),  1519-20. 


Trustees. 

Appointment 
of  trustees  by 
Court. 


X. — Trustees. 

38* — (1.)  If  at  any  time  there  are  no  trustees  of  a 
settlement  within  the  definition  in  this  Act,  or  where  in 
any  other  case  it  is  expedient,  for  purposes  of  tbis  Act, 
that  new  trustees  of  a  settlement  be  appointed,  the  Court 
may,  if  it  thinks  fit,  on  the  application  of  the  tenant  for 
life  or  of  any  other  person  having,  under  the  settlement, 
an  estate  or  interest  in  the  settled  land,  in  possession, 
remainder,  or  otherwise,  or,  in  the  case  of  an  infant,  of 
his  testamentary  or  other  guardian,  or  next  frieud, 
appoint  fit  persons  to  be  trustees  under  the  settlement 
for  purposes  of  this  Act. 

(2.)  The  persons  so  appointed,  and  the  survivors  and 
survivor  of  them,  while  continuing  to  be  trustees  or 
trustee,  and,  until  the  appointment  of  new  trustees,  the 
personal  representatives  or  representative  for  the  time 
being  of  the  last  surviving  or  continuing  trustee,  shall 
for  purposes  of  this  Act,  become  and  be  the  trustees  or 
trustee  of  the  settlement. 


Trustees  for 
purposes  of 
the  Act. 


This  s.  must  be  read  with  S.  L.  A.,  1890,  s.  16. 

See  also  s.  60,  infra,  and  T.  A.,  s.  47. 

The  settlement,  if  made  before  this  Act,  may  give  to  trustees  a 
power  of,  or  trust  for,  sale,  falling  within  the  requirements  of  this 
Act,  or  of  S.  L.  A.,  1800,  and  then  they,  or  their  successors  in  office, 
will  be  trustees  for  the  purposes  of  the  S.  L.  A.'s.  No  others  will  be 
trustees  for  those  purposes.  The  settlement,  if  made  after  the  Act, 
may  contain  a  similar  power  or  trust,  or  may  declare  certain  persons 
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trostees  for  the  purposes  of  the  Act.    The  trustees  in  all  these  cases  S.  38. 

will  be  trustees  for  the  purposes  of  the  Acts  (s.  2  (8)  ),  and  being    •      

trustees  of  the  settlement  the  tenant  for  life,  if  power  is  given  to  him  

for  the  purpose,  can  appoint  new  trustees.  As  to  the  appointment  of 
new  trustees,  see  T.  A.,  ss.  10,  47.  If  these  trustees,  whether  original 
or  substituted,  are  willing  to  assist  the  tenant  for  life  in  putting  in 
force  the  powers  of  this  Act,  an  application  to  the  Court  under  this 
s.  is  unnecessary.  But  if  they  refuse  to  assist,  or  if  there  are  no 
trustees,  an  application  to  the  Court  for  the  appointment  of  trustees 
is  necessary,  and  it  is  conceived  that  the  Court  would  require  the 
refusing  trustees,  if  any,  to  be  served  (see  s.  46  (5)  ).  It  is  proper  in 
the  interest  of  remaindermen  not  to  allow  the  tenant  for  life  to  appoint 
trustees  for  the  purposes  of  the  Act  unless  empowered  to  do  so  by  the 
settlement.  The  tenant  for  life  having  full  power  to  sell  without  any 
sanction  by  the  Court,  it  is  conceived  that  the  Court  will  in  every 
case  appoint  trustees  on  an  application  by  the  tenant  for  life  where 
there  are  refusing  trustees  as  well  as  where  there  are  no  trustees; 
except  perhaps  where  the  Court  is  satisfied  that  a  sale  is  impossible : 
Williams  v.  Jenkins,  W.  N.,  1894, 176.  The  only  duty  of  the  Court  will 
be  to  see  that  the  persons  to  be  appointed  are  fit  and  proper  persons. 

There  must  be  at  least  two  trustees  unless  the  settlement  authorizes  Number  of 
one  alone  to  receive  capital  money  (see  ss.  39  and  45  (2)  ).    Where  in  trustees, 
a  settlement  before  the  Act  the  power  of  sale  is  given  to  the  survivor 
of  two  or  more  trustees  this  will  be  a  sufficient  authority :  GarneU   Single  trustee. 
Orme  &  Eargreaves'  Contract,  25  Ch.  D.  595 ;  32  W.  R.  313,  as  to 
which  case  see  note  to  s.  45.    In  a  settlement  made  after  the  Act 
there  should,  if  so  desired,  be  not  only  an  express  authority  to  a  sole 
trustee  to  act  generally  for  the  purposes  of  the  Act,  but  also  an 
express  authority  to  him  to  receive  capital  money  arising  under  the 
Act. 

Trustees,  for  purposes  of  the  Act,  of  settled  land  in  England,  and 
resident  there,  were  appointed,  by  the  Irish  Court,  trustees  for 
purposes  of  the  Act,  of  Irish  lmd,  settled  on  the  same  limitations: 
Be  Mdberly's  S.  R,  19  L.  R.  Ir.  341. 

In  Ireland  trustees  were  appointed  under  this  s.  to  enable  a  sale, 
where  the  trustees  of  the  settlement  had  a  power  of  sale,  subject  to 
the  consent,  not  obtainable,  of  a  person  other  than  the  tenant  for 
life :  Be  Johnstone's  Settlement,  17  L.  R.  Ir.  172. 

A  tenant  for  life  may  propose  for  appointment  other  persons  than 
the  original  trustees  of  a  will :  Be  Nicholas,  W.  N.,  1894, 165. 

The  Court  will  not  appoint  the  tenant  for  life,  or  a  person  who  Who  not 
might  become  tenant  for  life,  to  be  trustee:  Harrows  Trust,  24  Ch.   appointed 
D.  717,  719;  but  see  Tempest  v.  Camoys,  W.  N,  1888, 17;  nor  his  tru8tee- 
solicitor :   Wheelwright  v.  Walker,  23  Ch.  D.  763,  though  he  was  so 
appointed  by  the  settlement:  Be  Kemp,  24  Ch.  D.  485;  but  see  Be 
Marquis  of  Ailesbury  &  Lord  Iveagh,  1893,  2  Ch.  360;   nor  two 
persons  nearly  related  to  each  other :  Be  Knowles,  27  Ch.  D.  707 ; 
nor  (in  Ireland)  make  any  appointment  unless  satisfied  that  it  is 
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beneficial  to  all  persons  interested :  terrible,  Burke  v.  Gore,  13  L.  R. 
Ir.  367.  But  the  Act  seems  to  have  been  construed  in  a  rather  more 
confined  manner  in  Ireland  than  in  England. 

As  to  application  for  the  appointment  of  trustees  and  service  of  the 
application,  see  Chap.  VIII.,  infrh,  and  for  form  of  summons  see  ib. 
Form  XIX.  rr.  2,  4. 

In  a  proper  case,  the  summons  will  be  ordered  to  be  served  on  the 
remainderman,  or  his  assignee :  Wheelwright  v.  Walker,  ubi  nupra. 

For  Forms  of  Orders  :  see  Seton  (5th  ed.),  1512-13, 1515. 

And  as  to  the  effect  of  a  pending  suit  relating  to  the  settlement  on 
the  power  given  by  this  s.,  see  Be  Parry,  W.  N.,  1884,  43 ;  Cardigan 
v.  Curzon-Howe,  30  Ch.  D.  539. 

The  Commissioners  of  Inland  Revenue  do  not  require  that  an 
appointment  of  trustees  under  this  s.  should  bear  a  10s.  stamp  where 
there  had  previously  been  no  trustee  for  the  purposes  of  the  Act :  Be 
Potter,  W.  N.,  1889,  69 ;  but  see  Be  Kennaway,  ib.  70. 

39- — (1.)  Notwithstanding  anything  in  this  Act, 
capital  money  arising  under  this  Act  shall  not  be  paid 
to  fewer  than  two  persons  as  trustees  of  a  settlement, 
unless  the  settlement  authorizes  the  receipt  of  capital 
trust  money  of  the  settlement  by  one  trustee. 

In  the  case  of  settlements  executed  before  this  Act  but  after  the 
Act  23  &  24  Vict.  c.  145,  there  may  not  be  an  express  clause  autho- 
rizing a  surviving  or  sole  trustee  to  give  a  receipt,  but  that  Act  as  to 
settlements  to  which  it  applies,  and  T.  A.,  s.  20,  re-enacting  C.  A., 
1881,  8.  36,  as  to  all  settlements,  supplies  the  clause  where  a  sole 
trustee  is  authorized  to  sell  and  brings  the  case  within  this  s. : 
Oarnett  Orme  and  Ilargreavei  Contract,  25  Ch.  D.  595,  as  to  which 
see  note  to  8.  45. 

(2.)  Subject  thereto,  the  provisions  of  this  Act  referring 
to  the  trustees  of  a  settlement  apply  to  the  surviving  or 
continuing  trustees  or  trustee  of  the  settlement  for  the 
time  being. 

This  s.  follows  the  practice  of  the  Court,  which  does  not  usually  pay 
out  money  to  a  single  trustee. 

It  is  conceived  that  the  prohibition  against  paying  to  fewer  than 

.  .  two  applies  to  the  case  of  a  sole  personal  representative  of  a  surviving 

g  '  trustee  (see  s.  38  (2)  ),  so  that  a  sole  executor  or  administrator  could 

not  give  a  discharge.     The  word  "representative'1  in  the  singular  in 

the  next  s.  applies  to  the  case  where  the  settlement  authorizes  a  sole 

trustee  to  act. 


Representa- 
tive of  sur- 


Trustees' 
receipts. 


40.  The  receipt  in  writing  of  the  trustees  of  a  settle- 
ment, or  where  one  trustee  is  empowered  to  act,  of  one 
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trustee,  or  of  the  personal  representatives  or  representa-  ss.  40,  41, 42. 
tive  of  the  last  surviving  or  continuing  trustee  for  any      trustees. 
money  or  securities,  paid  or  transferred  to  the  trustees,         — 
trustee,  representatives,  or  representative,  as  the  case 
may  'be,  effectually  discharges  the  payer  or  transferor 
therefrom,  and  from  being  bound  to  see  to  the  application 
or  being  answerable  for  any  loss  or  misapplication  thereof, 
and,  in  case  of  a  mortgagee  or  other  person  advancing 
money,  from  being  concerned  to  see  that  any  money 
advanced  by  him  is  wanted  for  any  purpose  of  this  Act, 
or  that  no  more  than  is  wanted  is  raised. 

See  Pyne  v.  Phillips,  W.  N.,  1895,  98. 

See  note  to  last  s.  as  to  the  meaning  of  "  representative  "  in  the 
singular. 

This  power  to  give  receipts  necessarily  applies  to  trustees  appointed 
by  the  Court  under  s.  38  (Cookes  v.  Cookes,  34  Ch.  D.  498),  otherwise 
no  sale  could  be  made  except  on  payment  into  Court. 

As  to  receipts  by  agents,  see  T.  A.,  s.  17. 

41,  Each  person  who  is  for  the  time  being  trustee  of  Protection  of 
a  settlement  is  answerable  for  what  he  actually  receives  individually. 
only,  notwithstanding  his  signing  any  receipt  for  con- 
formity, and  in  respect  of  his  own  acts,  receipts,  and 
defaults  only,  and  is  not  answerable  in  respect  of  those 

of  any  other  trustee,  or  of  any  banker,  broker,  or  other 
person,  or  for  the  insufficiency  or  deficiency  of  any  secu- 
rities, or  for  any  loss  not  happening  through  his  own 
wilful  default. 

Compare  T.  A.,  s.  24. 

42.  The  trustees  of  a  settlement,  or  any  of  them,  are  Protection  of 
not  liable  for  giving  any  consent,  or  for  not  making,  2SuyB 
bringing,  taking,  or  doing  any  such  application,  action, 
proceeding,  or  thing,  as  they  might  make,  bring,  take,  or 

do ;  and  in  case  of  purchase  of  land  with  capital  money 
arising  under  this  Act,  or  of  an  exchange,  partition,  or 
lease,  are  not  liable  for  adopting  any  contract  made  by 
the  tenant  for  life,  or  bound  to  inquire  as  to  the  propriety 
of  the  purchase,  exchange,  partition,  or  lease,  or  answer- 
able as  regards  any  price,  consideration,  or  fine,  and  are 


352 


THE  SETTLED  LAND  ACT,   1882. 


Trustees. 


SS.  42, 43,  44.  not  liable  to  see  to  or  answerable  for  the  investigation  of 

the  title,  or  answerable  for  a  conveyance  of  land,  if  the 
conveyance  purports  to  convey  the  land  in  the  proper 
mode,  or  liable  in  respect  of  purchase-money  paid  by 
them  by  direction  of  the  tenant  for  life  to  any  person 
joining  in  the  conveyance  as  a  conveying  party,  or  as 
giving  a  receipt  for  the  purchase-money,  or  in  any  other 
character,  or  in  respect  of  any  other  money  paid  by  them 
by  direction  of  the  tenant  for  life  on  the  purchase, 
exchange,  partition,  or  lease. 

The  result  of  the  two  last  preceding  ss.  seems  to  be  that  trustees 
are  free  from  all  responsibility  of  any  kind  except  to  take  care  of  the 
money  paid  to  them  and  to  see  that  the  'investment  or  application 
under  s.  21  (i.),  (ii.),  (iii.)i  (ix.)»  (*•)> an(*  (x^)i  of  money  in  their  hands 
is  proper  (see  also  Batten  v.  Russell,  38  Ch.  D.  334,  344).  When  the 
money  is  to  be  re-invested  in  land  they  are  expressly  exempted  from 
any  responsibility  as  to  the  propriety  of  the  purchase,  the  validity  of 
the  title,  or  the  form  of  conveyance  if  it  purports  to  convey  the  land 
in  the  proper  mode.  In  parting  with  the  purchase-money  they  have 
only  to  see  that  they  pay  it,  by  direction  of  the  tenant  for  life,  to  some 
person  who  appears  to  join  in  the  conveyance  for  some  necessary  or 
proper  purpose.  There  ought,  therefore,  to  be  no  difficulty  in  procuring 
trustees  for  the  purposes  of  the  Act.  As  to  a  conveyance  "  in  the 
mode  "  referred  to  in  this  s.,  Fee  s.  24. 

43.  The  trustees  of  a  settlement  may  reimburse  them- 
selves or  pay  and  discharge  out  of  the  trust  property  all 
expenses  properly  incurred  by  them. 

Compare  T.  A.,  s.  24. 

44.  If  at  any  time  a  difference  arises  between  a  tenant 
for  life  and  the  trustees  of  the  settlement,  respecting  the 
exercise  of  any  of  the  powers  of  this  Act,  or  respecting 
any  matter  relating  thereto,  the  Court  may,  on  the  appli- 
cation of  either  party,  give  such  directions  respecting 
the  matter  in  difference,  and  respecting  the  costs  of  the 
application,  as  the  Court  thinks  fit 

See  also  8.  46  (6),  t/</ra,  and  n.  thereto. 

As  to  the  nature  of  the  differences  included  in  this  s.,  see  Wheel- 
wright v.  Walker,  23  Ch.  D.  762 ;  Batten  v.  Bussell,  38  ib.  344. 

For  form  of  summons  for  a  declaration  under  this  s.,  see  Form  XX., 
Chap.  VIII.,  infrh ;  and  as  to  service  of  the  summons,  r.  4,  ib. 


Trustees'  re- 
imbursement. 


Reference  of 
differences  to 
Court. 
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45« — (1.)  A  tenant  for  life  when  intending  to  make  a        S.  45. 
sale,  exchange,  partition,  lease,  mortgage,  or  charge,  shall     trustees. 

give  notice  of  his  intention  in  that  behalf  to  each  of  the       . 

trustees  of  the  settlement,  by  posting  registered  letters,  trustees. 
containing  the  notice,  addressed  to  the  trustees,  severally, 
each  at  his  usual  or  last  known  place  of  abode  in  the 
United  Kingdom,  and  shall  give  like  notice  to  the 
solicitor  for  the  trustees,  if  any  such  solicitor  is  known 
to  the  tenant  for  life,  by  posting  a  registered  letter  con- 
taining the  notice,  addressed  to  the  solicitor  at  his  place 
of  business  in  the  United  Kingdom,  every  letter  under 
this  section  being  posted  not  less  than  one  month  before 
the  making  by  the  tenant  for  life  of  the  sale,  exchange, 
partition,  lease,  mortgage,  or  charge,  or  of  a  contract  for 
the  same. 

(2.)  Provided  that  at  the  date  of  notice  given  the 
number  of  trustees  shall  not  be  less  than  two,  unless  a 
contrary  intention  is  expressed  in  the  settlement. 

(3.)  A  person  dealing  in  good  faith  with  the  tenant  for 
life  is  not  concerned  to  inquire  respecting  the  giving  of 
any  such  notice  as  is  required  by  this  section. 

This  s.  must  be  read  with  S.  L.  A..  1884,  s.  5 ;  and  S.  L.  A.,  1890, 
s.  7  (i.). 

By  S.  L.  A.,  1884,  s.  5  (which  cancels  the  decision  Be  Bay,  25  47  &  48  Vict. 
Gh.  D.  464),  the  notice  may  be  in  general  terms  except  as  to  a  mort-  c.  18,  s.  ". 
gage  or  charge,  and  may  be  waived  by  a  trustee.    Notice  once  given  General  notice, 
will  it  is  conceived  continue  in  force  during  the  whole  life  of  the  tenant 
for  life  giving  it. 

**  Month  "  means  calendar  month :  see  n.  to  C.  A.,  s.  2. 

Posting  is  sufficient  notice,  whether  the  letter  is  received  or  not : 
Household  Fire  Insurance  Company  v.  Grant,  4  Ex.  D.  216. 

It  is  conceived  that  this  a,,  especially  subs.  2,  must  be  read  in  con- 
nection with  8.  39  (2).  It  is  obvious  that  in  settlements  before  the 
Act  there  can  be  no  clause  expressly  excluding  this  subs.,  and  that  the 
exclusion  (if  any)  must  be  by  necessary  implication.  (A  remark  by 
Pearson,  J.,  in  Lawrence  v.  Lawrence,  26  Ch.  D.  795,  800 — a  case  on 
the  Apportionment  Act  of  1870 — shows  how  an  instrument  can,  by 
implication,  control  the  provisions  of  an  Act  passed  subsequently  to 
its  execution.)  Accordingly  in  Q-arnett  Orme  and  Hargreavcs*  Con" 
tract,  25  Gh.  D.  595,  an  authority  to  pay  money  to  a  surviving  trustee 
was  considered  by  Bacon,  V.-C,  "a  contrary  intention"  within  the 
meaning  of  this  subs.    It  is  understood  that  the  correctness  of  this 
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S.  45. 

Trustees. 

Notice  by 
trustees. 


By  lunatic's 
committee. 


Where  trustees 
bound  to  take 
proceedings. 


Time  of  notice. 


Protection  of 
purchaser. 


Waiver  of 
notice. 


construction  has  been  questioned  by  a  judge  in  Chambers,  but  many 
titles  must  have  been  accepted  on  the  faith  of  its  correctness. 

Where  trustees  are  selling  on  behalf  of  an  infant  under  s.  60,  it  is 
not  necessary  for  them  to  give  notice  under  s.  45  to  themselves  or 
their  solicitor ;  they  are  not  the  tenant  for  life,  they  are  merely  trustees 
exercising  the  powers  of  the  Act  on  behalf  of  the  tenant  for  life; 
besides,  the  notice  would  be  a  mere  form ;  see  Be  Countess  of  Dudley's 
Contract,  35  Gh.  D.  338,  342.  But  the  committee  of  the  estate  of  a 
lunatic  selling  under  s.  62  appears  to  be  in  a  different  position ;  he 
actually  stands  in  place,  and  would  convey  in  the  name,  of  the  lunatic. 
He  must  therefore  previously  have  obtained  authority  from  the  Court 
of  Lunacy  to  give  notice :  Be  Bay,  25  Ch.  D.  464. 

The  trustees  to  whom  notice  is  given  are  not  bound  to  take  pro- 
ceedings,, whatever  their  opinion  may  be,  as  to  the  proposed  dealing. 
In  Wheelwright  v.  Walker,  23  Ch.  D.  762,  Pearson,  J.,  seemed  to  think 
that  if  a  tenant  for  life  were  attempting  to  commit  a  fraud,  as  by 
selling  for  a  very  low  price,  it  would  be  the  duty  of  the  trustees  to 
interfere,  but  s.  42  expressly  exempts  them  from  liability  for  not  taking 
any  proceeding  which  it  is  competent  for  them  to  take :  and  see  as  to 
the  duty  of  trustees.  Hatten  v.  Russell,  38  Ch.  D.  334.  In  the  case 
of  a  fraudulent  sale  or  other  disposition,  the  purchaser  must  almost 
necessarily  be  a  party  to  the  fraud,  and  the  transaction  could  be  set 
aside.  It  is  conceived  that  any  proceeding  must  be  at  the  risk  of  the 
trustees :  but  see  Hatten  v.  Bussell,  ubi  sup.,  p.  344. 

It  is  sufficient  for  the  purchaser  if  at  the  time  of  completion  of  the 
contract  there  are  trustees,  and  notice  has  been  given:  Hatten  v. 
Busted,  38  Ch.  D.  334.  The  notice  is  a  matter  with  which  the  pur- 
chaser acting  in  good  faith  is  not  concerned :  Duke  of  Marlborough 
v.  Sartoris,  32  Ch.  D.  623.  Obviously  the  purchaser  could  not  tell 
whether  the  tenant  for  life  knows  the  trustees'  solicitor.  The  private 
solicitor  of  a  trustee  is  not  necessarily  his  agent  for  accepting  notices 
relating  to  the  trust :  Saffron  Walden  Building  Society  v.  Bayner, 
14  Ch.  D.  406. 

It  is  best,  however,  for  the  vendor,  unless  notice  has  expired  or  been 
waived,  to  provide  that  the  contract  is  not  to  become  binding  until 
the  notice  has  expired  or  been  waived,  without  any  proceedings  being 
taken  whereby  the  sale  is  prevented.  The  Court  would,  it  seems, 
restrain  the  granting  of  a  lease  until  trustees  are  appointed,  or  the 
necessary  notice  given:  Mogridge  v.  Clapp,  1892,  3  Ch.  382,  400; 
Wheelwright  v.  Walker,  23  Ch.  D.  752. 

The  purchaser,  though  expressly  protected  by  subs.  3  from  seeing 
that  notice  is  given,  had  better  see  that  there  are  or  have  been  in 
existence  at  least  two  trustees,  or  one  trustee  in  cases  where  the  settle- 
ment provides  that  one  trustee  may  act  alone :  see  Hughes  v.  Fanagan, 
30  L.  R.  Ir.  111.  Under  the  S.  L.  A.,  1884,  notice  may  be  waived 
by  the  trustees,  and  they  may  accept  less  than  the  month's  notice, 
therefore  the  purchaser  need  not  see  that  the  two  trustees  or  the  one 
trustee,  as  the  case  may  be,  have  been  appointed  at  least  a  month* 
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previous  to  completion.    Where  the  transaction  is  a  sale  the  con-      SS.  45,  46. 

currence  of  the  trustees  in  the  conveyance  to  acknowledge  receipt  of  

the  purchase-money  would  in  itself  be  a  waiver  of  notice.    If  the       Tbdstebs. 
purchase-money  is  to  be  paid  to  the  trustees  the  purchaser  must  see 
to  the  due  appointment  of  those  trustees,  otherwise  he  does  not  obtain 
a  valid  receipt,  unless  the  sale  is  made  by  the  order  of  the  Court :  see 
C.  A.,  s.  70. 

Actual  knowledge  that  no  proper  notice  has  been  given — e.g.  from 
the  knowledge  that  there  were  no  trustees — or  that  there  was  no  waiver, 
would  invalidate  his  title :  Batten  v.  Russell,  38  Ch.  D.  334 ;  Hughes 
v.  Fanagan,  30  L.  R.,  Ir.  Ill,  on  appeal.  In  such  cases  not  even 
the  legal  estate  would  pass  to  the  purchaser,  and  an  agreement  would  be 
unenforceable.  An  omission  to  give  the  necessary  notice  would  be  a 
breach  of  trust  (s.  53,  infra,  and  note  thereto),  a  tenant  for  life  would 
therefore  be  unable  to  enforce  specific  performance,  Thompson  v.  Black- 
stone,  6.  Beav.  470.  The  doctrine  of  constructive  notice,  however 
(C.  A.,  1882,  s.  3,  supra),  is  not  to  be  applied  to  invalidate  titles  of 
persons  dealing  in  good  faith  with  a  tenant  for  life:  Mogridge  v. 
Clapp,  ubi  sup. 

And,  on  the  question,  generally,  of  notice  to  trustees,  see  that  case, 
and  Hughes  v.  Fanagan,  ubi  sup. 

All  settlements  should  expressly  dispense  with  notice,  at  least  as  to  Notice  in  case 
leases,  where  S.  L.  A.,  1890,  s.  7,  does  not  already  do  so.  °*  le*368- 

An  order  has  been  made  by  the  Court  dispensing  with  notice  under   0rde.r       ..* 
this  s.,  but  it  seems  very  doubtful  whether  any  such  order  can  properly  Notice, 
be  made  :  Honywood  v.  Eonywood,  1862,  H.  No.  121, 25th  July,  1883.  gnfjanchte. 

An  enfranchisement  is  a  sale  within  this  s. :  see  note  to  s.  3  (ii.).       ment. 

The  case  of  a  surrender,  pure  and  simple,  is  omitted.  Surrender. 


XI. — Court  ;  Land  Commissioners  ;  Procedure.       court  ;  land 

Com  mis* 

46,— (1.)  All  matters  within  the  jurisdiction  of  the      stokers; 

Court  under  this  Act  shall,  subject  to  the  Acts  regulating        

the  Court,  be  assigned  to  the  Chancery  Division  of  the  Resul»flons 

*  °  J  respecting 

Court.  payments 

(2.)  Payment  of  money  into  Court  effectually  exone-  ^iSSom, 
rates  therefrom  the  person  making  the  payment.  &c- 

(3.)  Every  application  to  the  Court  shall  be  by  peti- 
tion, or  by  summons  at  Chambers. 

Applications  are  directed  to  be  by  summons  in  Chambers:  see 
Rule  2,  Chap.  VIII.,  infra. 

(4.)  On  an  application  by  the  trustees  of  a  settlement 
notice  shall  be  served  in  the  first  instance  on  the  tenant 
for  life. 

2  a  2 


356  THE  SETTLED  LAND  ACT,  1882. 

s.  46.  (5.)  On  any  application  notice  shall  be  served  on  such 

Court-  Land  persons,  if  any,  as  the  Court  thinks  fit. 

mvneBB;  S*3  Be  Marquis  of  Ailesbury's  S.E.,  42  W.  R.  45,  and  r.  6,  Ch.  VIIL, 

Procedure,     infra. 

(6.)  The  Court  shall  have  full  power  and  discretion  to 
make  such  order  as  it  thinks  fit  respecting  the  costs, 
charges,  or  expenses  of  all  or  any  of  the  parties  to  any 
application,  and  may,  if  it  thinks  fit,  order  that  all  or 
any  of  those  costs,  charges,  or  expenses  be  paid  out  of 
property  subject  to  the  settlement 

It  would  seem  that  in  the  ordinary  course  costs  will  be  given  as 
between  solicitor  and  client :  see  Form  III.,  Ch.  VIIL,  infrh. 

Costs  have  been  given  where  the  application  was  unsuccessful :  Be 
Home,  39  Ch.  D.  84,  90.  And  not  only  the  costs  of  the  application, 
but  other  costs  of  and  incidental  to  the  exercise  of  the  powers  of  the 
Act  (e.g.  of  an  abortive  sale),  can  be  made  a  charge  on  settled  land 
under  this  subs,  and  s.  47 :  Be  Smith's  S.  E.9  1891,  3  Ch.  65 ;  and 
see  Be  Llewellin,  37  Ch.  D.  317,  326.  Trustees  taking  different  sides 
were  allowed  separate  costs  in  Re  Marquis  of  Ailesbury's  S.E.,  1892, 
1  Ch.  506.  As  to  the  difference  between  costs  and  charges  or  expenses, 
see  Re  Beddoe,  1893, 1  Ch.  547, 554.  Costs  of  successful  applications 
were  in  Re  Bagofs  8.  E.y  1894, 1  Ch.  177,  directed  to  be  paid  by  the 
tenant  for  life,  and  in  Williams  v.  Jenkins,  W.  N.,  1894, 176,  charged 
on  the  settled  land  subject  to  existing  mortgages. 

See  also  note  on  S.  21  (x.)  supra.  For  form  of  order,  see  Seton, 
5th  e<L,  1521. 

89  &  40  Vict.  (7.)  General  Rules  for  purposes  of  this  Act  shall  be 
44  &  45  Vict  deemed  Rules  of  Court  within  s.  17  of  the  Appellate 
c  68.  Jurisdiction  Act,  1876,  as  altered  by  8. 19  of  the  Supreme 

Court  of  Judicature    Act,    1881,  and    may  be   made 

accordingly. 

See  S.  L.  A.  Rules,  Chap.  VIIL,  infra. 

(8.)  The  powers  of  the  Court  may,  as  regards  land  in 
the  County  Palatine  of  Lancaster,  be  exercised  also  by 
the  Court  of  Chancery  of  the  County  Palatine;  and 
Rules  for  regulating  proceedings  in  that  Court  shall  be 
from  time  to  time  made  by  the  Chancellor  of  the  Duchy 
of  Lancaster,  with  the  advice  and  consent  of  a  Judge  of 
the  High  Court  acting  in  the  Chancery  Division,  and  of 
the  Vice-Chancellor  of  the  County  Palatine. 
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The  power  of  the  Court  may  also,  as  regards  land  in  the  County  SS.  46,  47. 

Palatine  of  Durham,  be  exercised  by  the  Court  of  Chancery  of  that  — 

County :  see  Palatine  Court  of  Durham  Act,  1889,  s.  10.  C°oSmfD 

And  as  to  the  present  authority  to  make  rules  for  the  Lancaster  sionebs* 

Court,  see  Chancery  of  Lancaster  Act,  1890,  s.  6.  Pbocedubb. 

(9.)  General  Rules,  and  Rules  for  the  Court  of  Chan-  Durham 

*    i       r*t  Tki*  i  i  •         Palatine  Court. 

eery  of  the  County  Palatine,  may  be  made  at  any  time  - 

after  the  passing  of  this  Act,  to  take  effect  on  or  after  Court  Rules. 

the  commencement  of  this  Act. 

(10.)  The  powers  of  the  Court  may,  as  regards  land 
not  exceeding  in  capital  value  five  hundred  pounds,  or 
in  annual  rateable  value  thirty  pounds,  and,  as  regards 
capital  money  arising  under  this  Act,  and  securities  in 
which  the  same  is  invested,  not  exceeding  in  amount 
or  value  five  hundred  pounds,  and  as  regards  personal 
chattels  settled  or  to  be  settled,  as  in  this  Act  mentioned, 
not  exceeding  in  value  five  hundred  pounds,  be  exercised 
by  any  County  Court  within  the  district  whereof  is 
situate  any  part  of  the  land  which  is  to  be  dealt  with  in 
the  Court,  or  from  which  the  capital  money  to  be  dealt 
with  in  the  Court  arises  under  this  Act,  or  in  connexion 
with  which  the  personal  chattels  to  be  dealt  with  in  the 
Court  are  settled. 

As  to  proceedings  in  the  County  Court  under  this  Act,  see  County 
Court  Rules,  1889,  Or.  xxxviii. 

47.  Where  the  Court  directs  that  any  costs,  charges,  Payment  of 
or  expenses  be  paid  out  of  property  subject  to  a  settle-  aettfed1*  ° 
ment,  the    same    shall,  subject  and   according  to  the  property. 
directions  of  the  Court,  be  raised  and  paid  out  of  capital 
money  arising  under  this  Act,  or  other  money  liable  to 
be  laid  out  in  the  purchase  of  land  to  be  made  subject  to 
the  settlement,  or  out  of  investments  representing  such 
money,  or  out  of  income  of  any  such  money  or  invest- 
ments, or  out  of  any  accumulations  of  income  of  land, 
money  or  investments,  or  by  means  of  a  sale  of  part  of 
the  settled  land  in  respect  whereof  the  costs,  charges,  or 
expenses  are  incurred,  or  of  other  settled  land  comprised 
in  the  same  settlement  and  subject  to  the  same  limita- 
tions, or  by  means  of  a  mortgage  of  the  settled  land  or 
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ss.  47,  48.     any  part  thereof,  to  be  made  by  such  person  as  the  Court 
Court;  Land  directs,  and  either  by  conveyance  of  the  fee  simple  or 

other  estate  or  interest  the  subject  of  the  settlement,  or 
by  creation  of  a  terra  or  otherwise,  or  by  means  of  a 
charge  on  the  settled  land  or  any  part  thereof,  or  partly 
in  one  of  those  modes  and  partly  in  another  or  others,  or 
in  any  such  other  mode  as  the  Court  thinks  fit 


Commis- 
sioners; 
Procedure. 


Coete. 


Constitution  of 
Land  Commit- 
sionert;  their 
powers,  ire. 


52  &  53  Vict, 
c.  30. 


27  &  28  Vict, 
e.  114. 


As  to  payment  of  the  tenant  for  life's  costs  of  a  sale  including  those 
of  his  own  incumbrancers,  see  Be  Beck,  24  Gh.  D.  608.  But  this  case 
was  not  followed  as  to  the  costs  of  the  tenant  for  life's  incumbrancers, 
which  were  disallowed  in  Cardigan  v.  Curzon  Howe,  40  Ch.  D.  339  • 
see  S.  C.  on  Appeal,  41  Ch.  D.  375.  As  to  costs  incidental  to  the 
exercise  of  the  powers  of  this  Act,  see  s.  21  (x.),  and  note;  also 
s.  46  (6). 

For  form  of  Order,  see  Seton  (5th  ed.),  1521. 

48. — (1.)  The  commissioners  now  hearing  the  three 
several  styles  of  the  Inclosure  Commissioners  for  England 
and  Wales,  and  the  Copt/hold  Commissioners,  and  the  Tithe 
Commissioners  for  England  and  Wales,  shall,  by  virtue  of 
this  Act,  become  and  shall  be  styled  the  Land  Commissioners 
for  England. 

The  Land  Commissioners  are  now  the  Board  of  Agriculture:  see 
the  Board  of  Agriculture  Act,  1889,  s.  2  (1)  (b.),  and  s.  13,  which 
repeals  this  s.  down  to  the  end  of  subs.  (5). 

Subss.  2-5  relate  solely  to  the  powers  and  duties  of  the  Land 
Commissioners  generally,  and  are  accordingly  omitted  here. 

(6.)  The  Land  Commissioners  shall,  by  virtue  of  this 
Act,  have,  for  the  purposes  of  any  Act,  public,  local, 
personal  or  private,  passed  or  to  be  passed,  making  pro- 
vision for  the  execution  of  improvements  on  settled  land, 
all  such  powers  and  authorities  as  they  have  for  the  pur- 
poses of  the  Improvement  of  Land  Act,  1864 ;  and  the 
provisions  of  the  last-mentioned  Act  relating  to  their 
proceedings  and  inquiries,  and  to  authentication  of  in- 
struments, and  to  declarations,  statements,  notices,  appli- 
cations, forms,  security  for  expenses,  inspections,  and 
examinations,  shall  extend  and  apply,  as  far  as  the  nature 
and  circumstances  of  the  case  admit,  to  acts  and  pro- 
ceedings done  or  taken  by  or  in  relation  to  the  Land 
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Commissioners  under  any  Act  making  provision  as  last  ss.  48, 49, 50. 
aforesaid ;  and  the  provisions  of  any  Act  relating  to  fees  court;  Land 
or  to  security  for  costs  to  be  taken  in  respect  of  the  busi-       CoM^?!-. 

*  SIONcJsS  £ 

ness  transacted  under  the  Acts  administered  by  the  three    Procedure. 

several  bodies  of  commissioners  aforesaid  shall  extend 

and  apply  to  the  business  transacted  by  or  under  the 

direction  of  the  Land  Commissioners  under  any  Act, 

public,  local,  personal,  or  private,  passed  or  to  be  passed, 

by  which  any  power  or  duty  is  conferred  or  imposed  on 

them. 

It  is  conceived  that  the  expression  "  Act  passed  "  only  speaks  and 
has  effect  after  the  Act  in  which  it  is  contained  has  passed  and 
includes  that  Act. 

49. — (1.)  Every  certificate  and  report  approved  and  Filing  of 
made  by  the  Land  Commissioners  under  this  Act  shall  &&,  of  Com- 
be filed  in  their  office.  miwioners. 

(2.)  An  office  copy  of  any  certificate  or  report  so  filed 
shall  be  delivered  out  of  their  office  to  any  person  re- 
quiring the  same,  on  payment  of  the  proper  fee,  and 
shall  be  sufficient  evidence  of  the  certificate  or  report 
whereof  it  purports  to  be  a  copy. 

XII. — Restrictions,  Savings,  and  General  Restrictions, 

-rw  Savings, 

IrROVISIONS.  AND  General 

50. — (1.)  The  powers  under  this  Act  of  a  tenant  for         

life  are  not  capable  of  assignment  or  release,  and  do  not  Powers  not 
pass  to  a  person  as  being,  by  operation  of  law  or  otherwise,  contract  not 
an  assignee  of  a  tenant  for  life,  and  remain  exerciseable  Jj^nwid 
by  the  tenant  for  life  after  and  notwithstanding  any  as- 
signment, by  operation  of  law  or  otherwise,  of  his  estate 
or  interest  under  the  settlement. 

(2.)  A  contract  by  a  tenant  for  life  not  to  exercise  any 
of  his  powers  under  this  Act  is  void* 

(3.)  But  this  section  shall  operate  without  prejudice  to 
the  rights  of  any  person  being  an  assignee  for  value  of 
the  estate  or  interest  of  the  tenant  for  life ;  and  in  that 
case  the  assignee's  rights  shall  not  be  affected  without 
his  consent,  except  that,  unless  the  assignee  is  actually 
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s.  50.        in  possession  of  the  settled  land  or  part  thereof,  his 

Restrictions   consent  shall  not  be  requisite  for  the  making  of  leases 

Savings,      thereof  by  the  tenant  for  life,  provided  the  leases  are 

provisions,    made  at  the  best  rent  that  can  reasonably  be  obtained, 

without  fine,  and  in  other  respects  are  in  conformity  with 

this  Act. 

(4.)  This  section  extends  to  assignments  made  or 
coming  into  operation  before  or  after  and  to  acts  done 
before  or  after  the  commencement  of  this  Act;  and  in 
this  section  assignment  includes  assignment  by  way  of 
mortgage,  and  any  partial  or  qualified  assignment,  and 
any  charge  or  incumbrance ;  and  assignee  has  a  meaning 
corresponding  with  that  of  assignment. 

See  on  this  a.,  S.  L.  A.,  1890,  s.  4,  which  declares  an  instrument 
affecting  the  interest  of  the  tenant  for  life  by  way  of  marriage  settle- 
ment or  family  arrangement  to  be,  not  an  assignment  within  this  8., 
but  part  of  "  the  settlement.1' 

Disclaimer.  This  s.  does  not  expressly  provide  against  disclaimer  of  a  power,  but 

a  tenant  for  life  could  not  disclaim  the  power  and  accept  the  estate ; 
the  disclaimer  to  be  effectual  must  be  complete,  more  especially  as  he 
is  a  trustee  of  the  power,  s.  53 ;  see  Be  Marquis  of  Ailesbury's  S.  E.t 
1892, 1  Ch.  506,  540 ;  and  compare  the  principle  followed  in  Slaney 
v.  Watney,  L.  R.  2  Eq.  418. 

Effect  of  s.  «phe  effect  of  this  s.  is  that  the  person  defined  in  the  Act  as  tenant 

for  life  entitled  to  exercise  the  powers  conferred  by  the  Act,  always 
remains  so  entitled.  He  cannot  divest  himself  of  those  powers,  nor 
contract  absolutely  not  to  exercise  them,  but  he  may  by  assignment 
for  value  prevent  himself  from  exercising  the  powers  as  against  the 
assignee  (see  the  effect  of  this  b.  taken  with  s.  20  (2)  (ii.),  discussed 
in  Be  Sebrights  8.  E.,  33  Ch.  D.  429;  Cardigan  v.  Ourzon-Howe,  40 
Ch.  D.  338,  41 ib.  375) ;  compare  Eardaker  v.  Moorhouse,  26  Ch.  D. 
417.  It  would  seem  that  although  a  tenant  for  life  may  have  actu- 
ally conveyed  the  estate,  for  his  life  interest  therein,  yet  no  release 
or  reconveyance  by  his  assignees  is  necessary.  Their  mere  consent 
to  the  exercise  of  the  power  restores  its  full  operation  under  a.  20,  and 
it  overrides  all  the  limitations  of  the  settlement.  Thus  the  execution 
of  powers  under  the  Act  is  governed  by  the  same  principle  as  the 
execution  of  powers  conferred  by  a  settlement  (as  to  which,  see  Be 
Cooper,  27  Ch.  D.  565 ;  Noel  v.  Lord  Henley,  M'Cl.  &  Y.«  302 ;  Be 
Bedingfield  &  Herring's  Contract,  1893,  2  Ch.  332) ;  except  that  the 
latter  are  capable  of  being  released  and  extinguished,  and  are  bound 
by  a  contract  not  to  exercise  them ;  there  is  this  further  exception, 
namely,  that  a  lease  under  the  Act  without  fine  made  by  the  tenant 
for  life  while  he  remains  in  possession  will  bind  all  his  assignees. 
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The  same  principle  applies  to  assignments  made  before  as  well  as  to      SS.  50,  51. 
those  made  after  the  comiuencement  of  the  Act,  and  to  assignments  - — 

made  by  the  tenant  for  life  of  his  estate  before  it  falls  into  possession.    Rlf^^?N8, 

Subs.  4,  so  far  as  regards  leases,  is  stronger  as  against  a  mortgagee  ajto  General 
under  a  mortgage  of  a  life  estate  than  the  power  of  leasing  in  s.  18  of  Provisions. 
the  C.  A.,  1881,  as  against  a  mortgagee  of  the  fee  simple.  The  latter 
power  does  not  affect  a  mortgagee  prior  to  the  Act  or  a  mortgagee  who 
contracts  himself  out  of  the  Act.  Under  subss.  3  and  4  of  this  s. 
any  lease  at  the  best  rent  and  without  fine  made  in  conformity  with 
this  Act  by  a  tenant  for  life  while  in  possession  binds  his  mortgagee, 
whether  the  mortgage  be  made  before  or  after  this  Act  and  notwith- 
standing any  agreement  to  the  contrary.  This  seems  unobjectionable, 
as  the  mortgagee  of  a  tenant  for  life  has  no  permanent  interest  in  the 
land,  and  the  exercise  of  the  power  must  generally  be  for  his  benefit 
by  producing  income;  see  Re  Mantel's  S.  A'.,  W.  N.,  1884,  209. 

Notwithstanding  this  s.  the  tenant  for  life  will  cease  to  have  the   Cesser  of 
powers  conferred  by  the  Act  when  there  is  a  complete  diseutail  opera-  powers  of 
%  ting  as  a  complete  disposition  of  the  fee  simple  by  tenant  for  life  and   tenant  for  life* 
remainderman.    The  land,  then,  no  longer  (<  stands  for  the  time  being 
limited  to  or  in  trust  for  any  persons  by  way  of  succession  "  within 
s.  2  (1),  and  is  no  longer  settled  land  within  s.  2  (3),  and  the  Act  ceases 
to  apply  to  it    If  there  be  a  re-settlement,  that  of  course  brings  the 
Act  again  into  operation.    It  will  still  be  necessary,  as  at  present,  to 
preserve  the  life  estate  under  the  prior  settlement  in  cases  where  it  is 
desired  to  sell  free  from  the  charges  of  jointure  and  portions  under  that 
settlement ;  otherwise  they,  being  "  charges  having  priority  to  "  the  re-   Effect  of  re- 
settlement, could  not  be  overreached  by  the  statutory  power  attached   settlement, 
to  the  new  life  estate  (s.  20  (2)  (i.)) :  see,  however,  Re  Marquis  of 
Ailesbury  and  Lord  Iveagh,  1893,  2  Ch.  345;   but  it  is  conceived 
that,  as  in  the  case  of  ordinary  settlement  powers,  so  in  the  case  of 
the  statutory  powers,  the,  customary  relimitation  to  the  first  tenant 
for  life  of  his  old  life  estate  with  all  powers  annexed  thereto  would  put 
him  back  in  the  same  position  as  before  the  disentail  and  re-settle- 
ment, he  being  in  of  his  old  estate :  Sug.  Powers,  71,  8th  ed. ;  Re 
Wright's  Trustees  and  Marshall,  28  Gh.  D.  93,  and  note  to  s.  20. 

The  powers  of  the  Act  are  given  to  a  tenant  in  tail  in  possession 
(h.  58),  but  the  Act  ceases  to  be  applicable  when  he  bars  the  entail. 

Also,  on  a  release  by  the  tenant  for  life  to  the  immediate  remainder-   Release  by 
man  in  fee  the  Act  ceases  to  be  applicable,  even  where  a  jointure  or   tenant  for  life 
portions  are  still  payable.    They  form  merely  a  charge,  the  estate   to  "»*jnder- 
for  life  is  extinguished,  and  there  ceases  to  be  any  estate  in  the  land 
which  stands  limited  by  way  of  succession  within  s.  2  (1). 

As  to  how  long  the  powers  of  a  tenant  for  life  continue,  see  also 
note  to  s.  2  (2)  and  (4). 

51.— (1.)  If  in  a  settlement,  will,  assurance,  or  other  limitation 
instrument,  executed  or  made  before  or  after,  or  partly  ag«Mt 

,  i  i/»  i  a     *  At  •      a    *        exercise  of 

before  and  partly  after,  the  commencement  ot  this  Act  a  powers,  void. 
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S.  51.        provision  is  inserted  purporting  or  attempting,  by  way  of 

Restrictions,  direction,  declaration,  or  otherwise,  to  forbid  a  tenant  for 

Savings,      ]{fe  to  exercise  any  power  under  this  Act,  or  attempting, 

JLSi3        \W  IffJF  KKA  Tj  mm  mi 

Provisions,  or  tending,  or  intended,  by  a  limitation,  gift,  or  disposi- 
tion  over  of  settled  land,  or  by  a  limitation,  gift,  or  dis- 
position of  other  real  or  any  personal  property,  or  by  the 
imposition  of  any  condition,  or  by  forfeiture,  or  in  any 
other  manner  whatever,  to  prohibit  or  prevent  him  from 
exercising,  or  to  induce  him  to  abstain  from  exercising,  or 
to  put  him  into*  position  inconsistent  with  his  exercising, 
any  power  under  this  Act,  that  provision,  as  far  as  it 
purports,  or  attempts,  or  tends,  or  is  intended  to  have,  or 
would  or  might  have,  the  operation  aforesaid,  shall  be 
deemed  to  be  void. 

(2.)  For  the  purposes  of  this  section  an  estate  or  in- 
terest limited  to  continue  so  long  only  as  a  person 
abstains  from  exercising  any  power  shall  be  and  take 
effect  as  an  estate  or  interest  to  continue  for  the  period 
for  which  it  would  continue  if  that  person  were  to  ab- 
stain from  exercising  the  power,  discharged  from  liability 
to  determination  or  cesser  by  or  on  his  exercising  the 
same. 

The  previous  s.  precludes  the  tenant  for  life  from  divesting  himself 
of  the  powers  conferred  by  the  Act.  This  s.  precludes  the  settlor  from 
taking  away  or  cutting  down  those  powers,  and  from  giving  them  to 
trustees  instead  of  to  the  tenant  for  life :  Be  Clitheroe  Estate,  31  Ch.  D. 
138 ;  and  overrides  a  private  Act :  Be  Chay tor's  &  E.  Act,  25  Ch.  D. 
651 ;  but  there  must  be,  to  begin  with,  a  limitation  which,  but  for  the 
attempted  prohibition,  would  constitute  a  tenant  for  life  capable  of 
exercising  the  powers  of  the  Act :  see  Be  Atkinson,  31  Ch.  D.  577, 581 ; 
Be  Hade's  8.  K,  29  Ch.  D.  78,  84.  Subs.  1  makes  any  clause  of 
forfeiture  void,  and  by  subs.  2  an  estate  originally  limited  so  as  to 
cease  when  the  tenant  for  life  attempts  to  make  use  of  the  powers  of 
the  Act,  is  enlarged  into  the  estate  which  would  have  existed  irre- 
spective of  the  clause  of  cesser,  and  see  Be  Bale  and  Clark,  34  W.  R. 
624 ;  W.  N.,  1886,  65,  for  a  case  where  a  restriction  imposed  by  a 
settlement  was  held  ineffectual. 

The  restraint  on  anticipation  by  a  married  woman  is  removed 
(s.  61  (6)  )  so  as  to  enable  the  powers  of  the  Act  to  be  exercised  by  her 
notwithstanding  that  restraint. 

The  provisions  made  void  by  this  s.  are  only  provisions  which 
prevent  or  tend  to  prevent  the  exercise  of  the  powers  of  the  Act. 
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Consequently  a  limitation  over  on  bankruptcy  of  a  tenant  for  life  or  on  S.  51. 

alienation  of  his  life  estate  is  not  affected  :  Be  Levy  8  Trusts y  30  Ch.  D.  — 

119.  After  a  sale  of  the  fee  simple  under  the  Act  he  would  still  be  RE^^IgN!' 
entitled  to  the  income  of  the  proceeds  of  sale  until  bankruptcy  or  AND  General 
alienation.    There  is,  therefore,  in  such  a  case  no  provision  tending  to     Provisions. 

prevent  the  exercise  of  the  statutory  powers.    Also  an  obligation  to  

create  a  sinking  fund,  to  pay  off  moneys  raised  for  improvements 
under  the  settlement,  is  valid,  since  it  does  not  interfere  with  the 
powers  conferred  by  the  Act :  Be  Sudbury  and  Poynton  Estates,  1893, 
3  Ch.  74.  On  the  other  hand,  a  limitation  over  in  case  of  non-residence 
seems  to  be  rendered  void,  as  a  sale  under  the  statutory  power  would 
prevent  residence  :  Be  Paget,  30  Ch.  D.  161.  In  that  case  it  was  only 
decided  that  the  forfeiture  for  non-residence  would  not  apply  to  the 
income  of  the  proceeds  of  sale.  In  the  case  of  Be  Haynes,  Kemp  v. 
Haynes,  37  Ch.  D.  306,  North,  J.,  held  that  ceasing  to  reside  before 
sale  caused  a  forfeiture.  It  is  difficult  to  see  how  this  decision  can  be 
reconciled  with  subs.  1,  which  makes  the  condition  void  in  all  cases 
without  exception,  or  with  subs.  2,  which  is  not  confined  to  the  income 
of  the  proceeds  of  sale,  but  enlarges  the  estate  of  the  tenant  for  life  in 
the  settled  land  itself,  and  makes  that  estate  continue  for  its  whole 
possible  existence  irrespective  of  the  condition  as  to  residence.  To 
hold  that  a  forfeiture  clause  is  effective  notwithstanding  this  s.  works 
against  the  settlor's  intention.  The  tenant  for  life  must  sell  in  order  to 
avoid  residence.  Also,  under  s.  24  (2)  it  would  seem  that  a  condition 
compelling  residence,  if  effective,  must  apply  to  any  other  estate  pur- 
chased with  the  proceeds  of  sale,  and  compel  the  tenant  for  life  to 
reside  where  the  testator  never  intended  him  to  reside.  The  words  "  as 
near  thereto  as  circumstances  permit "  seem  clearly  to  shew  that  the 
condition  as  to  residence,  if  not  made  void,  must,  like  any  other  condi- 
tion (for  instance,  a  condition  binding  the  tenant  for  life  to  insure  or  do 
repairs),  be  imported  into  the  settlement  of  any  estate  purchased,  and 
be  applicable  thereto  as  it  was  to  the  estate  sold.  The  condition  of 
residence  as  applied  to  a  particular  estate  is  practically  useless  where 
the  tenant  for  life  has  a  power  of  sale :  see  also,  Be  Thompson,  21 
L.  R.  Ir.  109. 

The  prohibition  in  this  s.  applies  not  only  to  a  provision  in  the 
settlement  itself,  but  also  to  a  provision  in  any  other  instrument  Thus 
a  bequest  of  income,  for  keeping  up  a  settled  estate,  and  of  the  balance 
to  the  tenant  for  life,  with  a  provision,  that  if  he  should  cease  to  be 
entitled  to  the  rents  and  profits,  the  income  bearing  fund  should  fall 
into  residue,  takes  effect  under  subs.  2  as  a  bequest  of  income  for  life, 
and  does  not  cease  on  sale  of  the  estate :  Be  Ames,  1893,  2  Ch.  479. 

It  is  conceived  that  a  limitation  by  way  of  trust  or  otherwise  to  A.   Attempts  to 
for  his  life  of  an  annuity  payable  out  of  rents  and  profits,  greater  in  eTade  thc  Act* 
amount  than  the  income  of  the  property,  and,  subject  thereto,  a  limi- 
tation of  the  property  during  A.'s  life  to  the  use  of  or  in  trust  for  B., 
would  not  prevent  A.  or  B.  being  in  effect  tenant  for  life  within  the 
Act.    One  or  other  would  be  entitled  to  the  income  within  s.  58  (1) 
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SS.  51,  52,  53.   (ix.) :  and  see,  Re  Marquis  of  Ailesbury  <fe  Lord  Ioeagh,  1893,  2  Ch. 

- —  345,  357.    Independently  of  the  Act  the  Court  would  treat  A.  as 

SAVi^a*8'  actual  tenant  for  life  and  let  him  into  possession  or  receipt  of  the  rents, 

and  General  SPvmg  liberty  to  B.,  if  at  any  time  he  thought  the  income  exceeded 

Provisions,     the  annuity,  to  apply  to  be  let  into  possession  or  receipt.    On  any 

such  application  it  is  conceived  that  B.  would  be  required  when  let  into 

possession  to  undertake  to  keep  down  the  annuity,  and  if  so  A.  might 
be  held  to  be  tenant  for  life  (but  see  Re  Bcctive  Estates,  27  L.  R.  Ir., 
364)  determinable  on  the  event  of  the  rents  and  profits  exceeding  the 
annuity,  and  thus  a  tenant  for  life  within  s.  58  (1)  (vi.).  Or  B.  would 
be  so  held  under  s.  58  (1)  (ix.),  or  s.  2  (5)  (7) :  see  Re  Jones,  26  Ch. 
D.  736  :  Re  Clitheroe,  28  ib.  378 ;  31  %b.  135.  It  would  also  be  open 
to  A.  to  bring  an  action  to  have  it  declared  that  the  limitation  is  an 
attempt  to  evade  the  Act  within  the  meaning  of  s.  51  as  a  provision 
"tending  or  intended  ....  to  prohibit  or  prevent  him  from  exer- 
cising "  the  powers  of  the  Act,  and  therefore  void. 

52.  Notwithstanding  anything  in  a  settlement!  the 
exercise  by  the  tenant  for  life  of  any  power  under  this 
Act  shall  not  occasion  a  forfeiture. 


Provision 
against  for- 
feiture. 


Tenant  for 
life  trustee 
for  all  parties 
interested. 


See  Re  Haynes,  Kemp  v.  Baynes,  note  to  last  s. 

53.  A  tenant  for  life  shall,  in  exercising  any  power 
under  this  Act,  have  regard  to  the  interests  of  all  parties 
entitled  under  the  settlement,  and  shall,  in  relation  to 
the  exercise  thereof  by  him,  be  deemed  to  be  in  the 
position  and  to  have  the  duties  and  liabilities  of  a  trustee 
for  those  parties* 

See  also  S.  L.  A.,  1890,  s.  12. 

As  a  general  rule  the  tenant  for  life  is  entitled  to  make  the  full  profit 
out  of  all  the  legal  incidents  of  his  life  estate.  He  may,  when  not 
impeachable  for  waste,  cut  all  the  profitable  timber,  though  equity 
will  restrain  him  from  cutting  where  it  is  without  adequate  advantage 
and,  apparently,  simply  malicious.  On  the  same  principle,  before  the 
Act  8  &  9  Vict.  c.  106,  s.  8,  a  tenant  for  life,  with  remainder  to  issue 
unborn,  with  remainder  to  himself  in  fee,  could  by  simple  conveyance 
destroy  the  contingent  remainder,  and  no  relief  could  be  obtained  in 
equity.  But  by  this  s.  he  is  made  a  trustee  as  to  all  powers  conferred 
on  him  by  the  Act,  and  is  accountable  as  such.  Thus  the  tenant  for 
life  may  make  an  improper  or  improvident  sale  or  lease,  good  in  favour 
of  the  purchaser  or  lessee  under  the  next  s.  54,  but  under  this  8.  he 
will  be  answerable  to  the  same  extent  as  a  trustee  making  the  same 
sale  or  lease ;  this  s.  does  not  impose  a  condition  affecting  title :  Re 
Marquis  of  Ailesbury9 s  S.  R,  1892, 1  Ch.  506,  536,  545.  The  general 
effect  of  this  s.  is  to  make  the  tenant  for  life  answerable  for  an  im- 
provident or  improper  exercise  of  the  powers  conferred  on  him  by  the 
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Act  in  the  same  manner  as  if  he  were  an  actual  trustee ;  but  he  may   SS.  53,  54,  55. 

override  the  sentimental  objections  of  remaindermen,  and  the  Court  

will  consider  the  interests  of  the  people  upon  his  estate,  see  Cardigan  {JJfJSS?*8' 
v.  Curzon-Howe,  30  Ch.  D.  531,  539;  Re  Duke  of  Marlborough,  ib.  AND  General 
127, 134;  32  ib.  8, 11 ;  Be  Lord  Stamford's  S.  E.,  43  ib.  84,  95 ;  Re     Provisions. 

Earl  of  Radnor's  Will  Trusts,  45  ib.  402,  416,  423 ;  Re  Marquis  

of  Ailesbury's  S.  E.,  1892,  1  Ch.  506,  540;  ib.  A.  C.  356;  Suther- 
land v.  Sutherland,  1893,  3  Ch.  169.  And  the  fact  that  he  will  derive 
a  benefit  is  not  in  itself  sufficient  to  prevent  him  from  exercising  his 
discretion :  Re  Lord  Stamford,  56  L.  T.  484 ;  or  altering  the  devo- 
lution of  the  property :  Re  Duke  of  Marlborough,  32  Ch.  D.  1,  11, 
Nor  will  he  be  restrained  from  selling  merely  on  speculative  evidence  When  sale  not 
adduced  by  the  remainderman  of  the  prospective  value  of  the  estate  :  restrained. 
Thomas  v.  Williams,  24  Ch.  D.  558.  Secus,  if  he  attempts  to  sell  the 
property  infinitely  below  its  value:  Wheelwright  v.  Walker,  23  ib. 
752,  762,  per  Pearson,  J.  See  also  note  to  s.  3  (i.).  And  the  Court 
will  restrain  a  tenant  for  life  from  mortgaging,  when  the  mortgage 
would  unjustly  prejudice  the  interests  of  other  persons  claiming  under 
the  settlement:  Hampden  v.  Earl  of  Buckinghamshire,  1893,  2  Ch. 
531.  For  a  case  in  which  a  lease  was  held  invalid  under  this  s.,  see 
Sutherland  v.  Sutherland,  ubi  sup. 

A  person  claiming  under  the  tenant  for  life  cannot  complain  of  a 
breach  of  trust  committed  by  him :  Re  Freme,  1894,  1  Ch.  1, 10. 

The  tenant  for  life  is  not  entitled  to  trustees'  costs:  but  see  Re   Costs. 
LleweUin,  37  Ch.  D.  317,  325—8 ;  Re  Smith's  S.  E.,  1891,  3  Ch.  65. 
Only  one  set  of  costs  was  allowed  to  him  and  his  mortgagees  in  Sebright 
v.  Thornton,  W.  N.,  1885,  176 :  and  see  Cardigan  v.  Curzon-Howe, 
40  Ch.  D.  339 ;  41  ib.  375. 

64.  On  a  sale,  exchange,  partition,  lease,  mortgage,  General  pro- 
or  charge,  a  purchaser,  lessee,  mortgagee,  or  other  person  J^S^Ac. 
dealing  in  good  faith  with  a  tenant  for  life  shall,  as 
against  all  parties  entitled  under  the  settlement,  be 
conclusively  taken  to  have  given  the  best  price,  con- 
sideration, or  rent,  as  the  case  may  require,  that  could 
reasonably  be  obtained  by  the  tenant  for  life,  and  to 
have  complied  with  all  the  requisitions  of  this  Act. 

This  8.  makes  good  the  title  of  all  persons  claiming  under  an  exercise 
by  the  tenant  for  life  of  the  powers  of  the  Act,  provided  they  are  not 
parties  to  and  have  no  notice  of  any  improper  dealing.  In  regard  to 
notice  the  C.  A.,  1882,  s.  3,  aids  the  purchaser's  title. 

55. — (1.)  Powers  and  authorities    conferred  by  this  Exercise  of 
Act  on  a  tenant  for  life  or  trustees  or  the  Court  or  the  {Ration  of 
Land  Commissioners  are  exerciseable  from  time  to  time,    provisions,  &c 
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SS.  55,  56.  See  n.  to  s.  48,  (1.)  suprh,  as  to  the  substitution  of  the  Board  of 

^     """"•  Agriculture  for  the  Land  Commissioners. 

Restrictions, 

andAGeneral  (2.)  Where  a  power  of  sale,  enfranchisement,  exchange, 
provisions,  partition,  leasing,  mortgaging,  charging,  or  other  power 
is  exercised  by  a  tenant  for  life,  or  by  the  trustees  of  a 
settlement,  he  and  they  may  respectively  execute,  make, 
and  do  all  deeds,  instruments,  and  things  necessary  or 
proper  in  that  behalf. 

See  the  special  powers  for  completion  of  sales,  &c.,  conferred  by  s. 
20,  and  S.  L.  A.,  1890,  s.  6. 

(3.)  Where  any  provision  in  this  Act  refers  to  sale, 
purchase,  exchange,  partition,  leasing,  or  other  dealing, 
or  to  any  power,  consent,  payment,  receipt,  deed,  assur- 
ance, contract,  expenses,  act,  or  transaction,  the  same 
'  shall  be  construed  to  extend  only  (unless  it  is  otherwise 
expressed)  to  sales,  purchases,  exchanges,  partitions, 
leasings,  dealings,  powers,  consents,  payments,  receipts, 
deeds,  assurances,  contracts,  expenses,  acts,  and  trans- 
actions under  this  Act. 

See  Re  Llewellin,  37  Ch.  D.  317,  326-8 ;  Re  Smith's  S.  R,  1891, 
3  Ch.  65. 

Saving  for  56. — (!•)  Nothing  in  this  Act  shall  take  away,  abridge, 

other  powers.  or  prejU(]jcjaiiy  affect  any  power  for  the  time  being  sub- 
sisting under  a  settlement,  or  by  statute  or  otherwise, 
exerciseable  by  a  tenant  for  life,  or  by  trustees  with  his 
consent,  or  on  his  request,  or  by  his  direction,  or  other- 
wise ;  and  the  powers  given  by  this  Act  are  cumulative. 

(2.)  But,  in  case  of  conflict  between  the  provisions  of  a 
settlement  and  the  provisions  of  this  Act,  relative  to  any 
matter  in  respect  whereof  the  tenant  for  life  exercises  or 
contracts  or  intends  to  exercise  any  power  under  this  Act, 
the  provisions  of  this  Act  shall  prevail ;  and,  accordingly, 
notwithstanding  anything  in  the  settlement,  the  consent 
of  the  tenant  for  life  shall,  by  virtue  of  this  Act,  be  neces- 
sary to  the  exercise  by  the  trustees  of  the  settlement  or 
other  person  of  any  power  conferred  by  the  settlement 
exerciseable  for  any  purpose  provided  for  in  this  Act. 
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Under  the  S.  L.  A.,  1884,  8.  6  (2),  the  consent  of  any  one  of  two  or  s.  56. 

more  persons  constituting  the  tenant  for  life  is  sufficient.  — 

By  this  s.  all  the  powers  of  the  settlement  are  preserved,  but  it  would  Restrictions, 
be  very  inconvenient  where  trustees  have  powers  for  sale  or  for  other  AND  general 
purposes  at  their  discretion,  that  there  should  be  also  concurrent  powers      Provisions, 

vested  in  the  tenant  for  life  under  the  Act.    It  is  therefore  provided  

that  in  all  cases  powers  in  trustees  similar  to  those  conferred  by  the   c^11*6  1304 
Act  are  to  be  exercised  only  with  the  consent  of  the  tenant  for  life :     "    "    *' 
see  Be  Clitheroe,  28  Ch.  D.  378 ;  31  ib.  135 ;  Be  Atherton,  W.  N.,  1891,   eXerci^  of 
85.     A  person  dealing  with  the  tenant  for  life  thus  knows  that  no  settlement 
other  antagonistic  dealing  can  take  place.    The  effect  of  this  and  the   powers, 
next  s.  is,  that  the  settlor  may  enlarge  but  cannot  restrict  the  powers 
of  a  tenant  for  life  under  the  Act. 

In  Be  Duke  of  Newcastle,  24  Gh.  D.  138,  Pearson,  J.,  considered  Conflict  and 
that  the  first  part  of  subs.  2,  "  But,  in  case  of  conflict,  &c."  merely  cumulation, 
meant  that  if  there  were  a  power  in  the  settlement  for  the  same  pur- 
pose but  not  so  large  as  a  power  in  the  Act,  the  tenant  for  life  might 
exercise  the  power  in  the  Act.  But  this  is  a  case  of  cumulation,  not 
of  conflict,  and  is  provided  for  by  subs.  1.  Two  powers  in  one  person 
cannot  create  any  conflict;  the  one  first  exercised  prevails.  But  a 
power  under  the  settlement  to  trustees  and  a  power  for  the  same  pur- 
pose under  the  Act  to  a  tenant  for  life  might  create  conflicting  interests. 
Therefore  subs.  2  provides  that  an  exercise  by  the  tenant  for  life  of 
the  powers  of  the  Act  is  to  prevail,  and  that  the  trustees  are  not  to 
exercise  their  powers  under  the  settlement  without  his  consent.  In 
this  view  the  latter  part  of  subs.  2  does  not  seem,  as  the  learned 
judge  thought,  to  go  away  altogether  from  the  case  in  the  first  part  of 
the  subs. 

It  is  conceived,  however,  that  to  the  exercise  of  a  power  given  to  When  trustees 
trustees  for  raising  charges  by  mortgage  or  sale,  the  consent  of  the   can  mortgage 
tenant  for  life  would  not  be  necessary.     The  trustees  would  have  a  or  8e  • 
title  paramount  to  that  of  the  tenant  for  life,  and  he  could  not  prevent 
the  raising  of  the  charges.    Therefore  a  contract  by  the  trustees  to  sell 
in  such  a  case  would  prevail  over  a  similar  contract  by  the  tenant  for 
life,  and  no  difficulty  would  arise.    The  case  would  be  similar  to  that 
of  contracts  by  two  successive  mortgagees,  each  with  a  power  of  sale. 
This  construction  is  supported  by  the  words  "  power  exercisable  for 
any  purpose  provided  for  in  this  Act,"  which  must  mean  purposes 
connected  with  the  settled  land  and  the  settlement,  not  purposes  para- 
mount to  the  rights  of  the  persons  claiming  under  the  limitations  of 
the  settlement. 

When  the  tenant  for  life  contracts  to  sell  it  is  clear  that  he  can  give   When  tenant 
a  title  to  a  purchaser  free  from  charges  created  by  the  settlement  under   for  life  can  sell 
which  no  money  has  been  raised,  s.  20  (2)  (ii.),  and  they  would  be   a*one' 
transferred  to  the  proceeds  of  sale.     In  such  case  there  would  be  no 
conflict  between  the  provisions  of  the  settlement  and  the  provisions  of 
this  Act,  and  the  trustees  would  not  be  necessary  parties  to  the  con-   Conflicting 
veyance  except  for  the  other  purposes  of  the  Act.  powers. 
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SS.  56,  57. 

Restrictions, 

Savings, 

and  General 

Provisions. 

Rents  during 
minority. 

Settlement 
powers  how 
exerciseable. 


Mining  rents. 


Power  nnder 
Act  cumula- 
tive. 


Stay  of  pro- 
ceedings nnder 
Settled  Estates 
Act. 

Private  Act 
overreached  by 
this  Act. 


Additional  or 
larger 
powers  by 
settlement. 


Trustees  contracting  to  sell,  without  any  power  to  do  so,  cannot 
compel  the  purchaser  to  take  a  fresh  contract  from  the  tenant  for  life, 
as  vendor  under  this  Act :  Be  Bryant  and  Bamingham,  44  Ch.  D.  218. 

In  the  case  of  Re  Duke  of  Newcastle,  24  Ch.  D.  129 ;  52  L.  J.  Ch. 
645 ;  48  L.  T.  779,  it  was  held, 

(1.)  That  rents  received  by  the  trustees  during  minority  were  to  be 
dealt  with  as  directed  by  the  settlement  without  regard  to  the  Act. 

(2.)  That  a  power  to  trustees  by  the  direction  of  the  tenant  for  life 
or  in  tail  in  possession,  if  of  age,  and,  if  not,  of  his  guardians,  to  sell  or 
exchange  was  exerciseable  by  the  trustees  during  minority  of  the  infant 
tenant  in  tail  by  the  direction  of  the  guardians. 

(3.)  That  a  power  to  the  guardians  during  minority  to  grant  agri- 
cultural, building,  and  mining  leases  was  exerciseable  by  them  with 
the  consent  of  the  trustees,  as  taking,  under  s.  60,  the  power  to  consent 
given  to  the  tenant  for  life  under  s.  56  (2). 

(4.)  That  mining  rents  were  to  be  applied  as  directed  by  the  settle- 
ment, there  being  a  "  contrary  intention  "  expressed  within  the  meaning 
of  s.  11 ; 

And  (5.)  That  though  there  was  no  power  for  the  purpose  in  the 
settlement,  the  trustees  could,  under  s.  60,  sell  surface  apart  from 
minerals  under  s.  17,  and  the  consent  of  the  guardians  would  not  be 
necessary. 

Proceedings  under  an  order  for  sale  made  under  the  S.  E.  A.,  may 
be  stayed  so  as  to  enable  a  sale  under  this  Act  (Be  Barrs-Hdden, 
32  W.  R.  194 ;  W.  N.,  1883,  188) ;  or  a  lease :  Be  Poole,  32  W.  R. 
956.  And  the  powers  under  this  Act  overreach  the  provisions  of  a 
private  estate  Act  passed  previously  to  the  commencement  of  this 
Act  (Be  Chaytor,  25  Ch.  D.  651),  but  not  an  actual  order,  by  the 
Court,  for  6ale :  Taylor  v.  Fonda,  ib.  646  ;  and  note  to  s.  3  (i.),  supra. 

As  to  conferring  powers  under  the  S.  E.  A.,  when  powers  under 
this  Act  can  be  exercised,  see  Be  Mansers  8.  E.f  W.  N.,  1884,  209  ; 
Be  Houghton's  S.  E.t  W.  N.  1894,  20. 

(3.)  If  a  question  arises,  or  a  doubt  is  entertained, 
respecting  any  matter  within  this  section,  the  Court  may, 
on  the  application  of  the  trustees  of  the  settlement,  or  of 
the  tenant  for  life,  or  of  any  other  person  interested,  give 
its  decision,  opinion,  advice,  or  direction  thereon. 

For  form  of  summons  for  opinion,  advice,  and  direction  under  this 
subs,  see  Form  XXL,  Chap.  VIII.,  infra. 

In  a  petition  under  s.  56,  Bacon,  V.-C,  required  an  allegation  of  the 
"statutory  conflict" :  Be  Clitheroe  Estate,  28  Ch.  D.  388. 

57. — (1.)  Nothing  in  this  Act  shall  preclude  a  settlor 
from  conferring  on  the  tenant  for  life,  or  the  trustees  of 
the  settlement,  any  powers  additional  to  or  larger  than 
those  conferred  by  this  Act. 
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(2.)  Any  additional  or  larger  powers  so  conferred  shall,     ss.  57, 58. 
as  far  as  may  be,  notwithstanding  anything  in  this  Act,    restrictions, 
operate  and  be  exerciseable  in  the  like  manner,  and  with      Savings, 

ii    i      i*i      •     •  i  »•  i  -a   i         AND  General 

all  the  like  incidents,  effects,  and  consequences,  as  if  they     Provisions. 
were  conferred  by  this  Act,  unless  a  contrary  intention  is 
expressed  in  the  settlement. 

This  subs,  prevents  any  question  as  to  how  the  combined  powers  of 
the  settlement  and  the  Act  operate.  An  additional  power  to  sell  or 
lease  could,  under  the  settlement  taken  alone,  only  operate  by  revoca- 
tion and  appointment  of  uses.  Under  this  subs,  the  additional  powers 
will  be  common  law  powers  taking  effect  in  the  same  manner  as  the 
powers  of  the  Act :  see  note  to  s.  20. 


XIII. — Limited  Owners  generally.  limited 

Owners 

58. — (1.)  Each  person  as  follows  shall,  when  the  estate    generally. 
or  interest  of  each  of  them  is  in  possession,  have  the  Enumeration 
powers  of  a  tenant  for  life  under  this  Act,  as  if  each  of  of otheriimited 

.  owners,  to  have 

them  were  a  tenant  for  life  as  denned  in    this    Act  powers  of 
(namely) :  teaant  for  life' 

"  Possession  "  in  this  s.  means  possession  properly  so  called  as  dis-  "  Possession." 
tinguished  from  remainder  or  reversion,  and  there  is  no  distinction  as 
regards  a  person  in  possession  personally  or  by  his  guardian  if  an 
infant :  Be  Morgan,  24  Gh.  D.  114, 116 ;  Be  Janes,  26  ib.  736,  744  ; 
Be  Strangways,  Hickley  v.  Strangimys,  34  ib.  423,  and  see  s.  2  (5). 

"  Possession  "  includes  receipt  of  rents  and  profits  (p.  2  (10)  (L)),  so 
that  a  lease  does  not  prevent  the  estate  or  interest  being  in  possession. 

(i.)  A  tenant  in  tail,  including  a  tenant  in  tail  who  is 
by  Act  of  Parliament  restrained  from  barring 
or  defeating  his  estate  tail,  and  although  the 
reversion  is  in  the  Crown,  and  so  that  the  exer- 
cise by  him  of  his  powers  under  this  Act  shall 
bind  the  Crown,  but  not  including  such  a  tenant 
in  tail  where  the  land  in  respect  whereof  he  is 
so  restrained  was  purchased  with  money  pro- 
vided by  Parliament  in  consideration  of  public 
services : 

This  subs,  extends  the  benefits  of  the  Act  to  tenants  in  tail  under  As  to  certain 
Acts  of  Parliament  ("  settlement "  includes  "  Act  of  Parliament,"  unba"able 

entails 

b.  2  (1)),  which  restrain  a  bar  of  the  entail.    It  also  enables  a  sale 

2  B 


370 


THE  SETTLED  LAND  ACT,   1882. 


S.  58. 

Limited 

Owners 

generally. 


Instances  of 

executory 

devise. 


where  a  bar  of  the  estate  tail  is  prevented  by  the  Act  34  &  35  Hen.  8, 
c.  20  (as  to  which  see  Fines  and  Recoveries  Act,  1833,  s.  18).  It  also, 
in  connection  with  subs.  (iii.),  enables  the  Crown  reversion  in  Ireland 
under  a  grant  from  the  Crown  to  be  bound,  though  the  tenant  in  tail 
cannot  bar  it  by  enrolled  deed — see  Fines  and  Recoveries  (Ireland) 
Act,  1834 — as  he  can  in  England  under  the  English  Act  (s.  15)  where 
the  case  is  not  within  the  Act  of  Hen.  8.  But  then,  under  s.  22  (5) 
of  this  Act,  the  money  (subject  to  any  application  under  s.  21),  or  the 
investments  representing  it,  and,  under  s.  24,  the  land  acquired  with 
it,  will  become  inalienable,  or  subject  to  a  reversion  in  the  Crown,  as 
the  case  may  be  (see  note  to  subs.  iii.).  The  Act  does  not  apply  to 
lands  purchased  with  money  provided  by  Parliament  for  public  services. 
Thus  the  estates  settled  on  the  Dukedom  of  Wellington  and  the  Earl- 
dom of  Nelson  cannot  be  sold  under  this  Act.  But  the  lands  settled 
on  the  Earldoms  of  Shrewsbury  and  Abergavenny,  and  all  lands  which 
have  hitherto  become  inalienably  entailed  under  the  Act  34  &  35 
Hen.  8,  c.  20,  can  now  be  sold ;  also  the  lands  and  mansion  settled  on 
the  Dukedom  of  Marlborough,  inalienably  entailed  under  5  Anne,  c.  3, 
being  respectively  lands  provided  by  the  Crown  with  the  sanction  of 
Parliament,  and  a  mansion,  principally  built  at  the  expense  of  the 
Crown  out  of  moneys  granted  by  Parliament :  Be  Duke  of  Marl- 
borough's  Parliamentary  Estates,  8  T.  L.  R.  179;  Be  Duke  of  Marl- 
borough's Blentieim  Estates,  ib.  582 ;  see  also,  S.  L.  A.,  1890,  s.  10, 
infra. 

(ii.)  A  tenant  in  fee  simple,  with  an  executory  limita- 
tion, gift,  or  disposition  over,  on  failure  of  his 
issue,  or  in  any  other  event : 

This  subs,  must  be  read  with  C.  A.,  1882,  s.  10,  supra ;  and  see  n. 
to  s.  2  (1),  supra. 

Where  there  was  a  devise  upon  trust  to  pay  the  rents  to  the  testator's 
wife  for  the  maintenance  of  his  son  until  twenty-one,  and  then  upon 
trust  for  him  absolutely,  but  if  he  should  die  under  twenty-one  with- 
out leaving  issue,  then  upon  trust  for  the  wife  for  life,  and  after 
her  death  upon  other  trusts,  it  was  held  that  under  this  subs,  the 
infant  son  was  in  the  position  of  a  tenant  for  life,  being  tenant  in  fee 
simple  with  an  executory  limitation  over,  and  the  trustees  of  the  will 
were  appointed  trustees  for  the  purposes  of  the  Act :  Be  Morgan, 
24  Ch.  D.  114 ;  and  where  the  fee,  legal  or  equitable,  is  devised  to 
such  children  of  A.  as  attain  twenty-one,  the  first  child  or  the  several 
children  attaining  that  age  (in  whom  the  fee  vests,  subject,  if  and 
when  others  attain  twenty-one,  to  be  divested  as  regards  the  shares  of 
the  others :  see  Fearne,  Contingent  Remainders,  313-15),  and  in  the 
mean  time  the  heir-at-law,  to  whom  the  fee  descends  until  the  contin- 
gency happens,  are  under  this  subs,  tenants  for  life  within  the  meaning 
of  the  Act  of  the  shares  which  have  not  vested  indefeasibly :  Be  James, 
W.  N.,  1884, 172 ;  32  W.  R.  898 ;  Egerton  v.  Massey,  3  Com.  B.,  N.  S., 
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338 ;  Wade-Oery  v.  EaruUey,  1  Ch.  D.  653  ;  3  %b.  374 ;  see  also,  PeUs 
v.  Brown,  Cro.  Jac.  590. 

(iii.)  A  person  entitled  to  a  base  fee,  although  the 
reversion  is  in  the  Crown,  and  so  that  the  exer- 
cise by  him  of  his  powers  under  this  Act  shall 
bind  the  Crown : 


S.  58. 

Limited 

Owners 

generally. 


A  tenant  for  life  of  a  base  fee  can  convey  the  fee  simple:  Be 
Morshead's  S.E.,  W.  N.,  1893,  180. 

This  subs,  requires  to  be  considered  under  two  aspects.  First,  there 
may  be  a  person  entitled  to  the  whole  base  fee.  Then  the  deed  under 
which  he  acquired  that  fee  and  the  original  grant  from  the  Grown, 
together  form  the  settlement,  and  trustees  for  the  purposes  of  this  set- 
tlement must  be  appointed.  Then  the  fee  simple  can  be  sold  free  from 
the  reversion  in  the  Crown,  but,  subject  to  investment  or  application 
under  a.  21,  and  except  for  re-investment  in  the  purchase  of  land,  the 
trustees  cannot  properly  part  with  the  money  without  the  concurrence 
of  the  Grown,  and  on  re-investment  the  trustees  should  see  that  the  re- 
version is  limited  to  the  Grown.  Secondly,  the  base  fee  may  be  itself 
settled.  Then  trustees  may  be  appointed  either  (1)  of  the  settlement 
of  the  base  fee  only,  in  which  case  on  a  sale  by  the  tenant  for  life 
the  base  fee  only  is  sold  and  the  Crown's  reversion  is  untouched,  or 
(2)  trustees  may  be  appointed  of  the  whole  settlement  of  the  fee  simple 
including  the  settlement  of  the  base  fee  and  grant  from  the  Grown,  in 
which  case  a  sale  bars  the  Crown's  reversion,  and  then  also,  subject 
and  except  as  above  mentioned,  the  trustees  cannot  properly  part  with 
the  money  without  the  concurrence  of  the  Grown. 

This  subs,  will  have  an  important  effect  in  Ireland,  where  there  are  Crown  rever- 
large  tracts  in  which  the  Crown  has  a  reversion  on  a  base  fee.  The  sion  in 
tenant  for  life  will  now  be  able  to  sell  free  from  this  reversion,  provided  Ireland' 
trustees  are  appointed  of  the  whole  settlement,  including  the  grant 
from  the  Crown,  in  which  case  however  the  trustees  may  feel  difficulty 
in  parting  with  the  purchase-money  without  consent  of  the  Crown 
except  for  re-investment  in  land.  The  only  mode  of  barring  the  Crown's 
reversion  is  by  a  sale  through  the  Landed  Estates  Court  (12  &  13  Vict. 
c  77,  s.  27).  It  is  conceived  that  there  are  many  cases  in  England 
where  the  fact  that  a  perpetual  entail  exists  under  the  Act  34  &  35 
Hen.  8,  a  20,  has  been  altogether  lost  sight  of.  If  the  Crown  grant  be 
before  that  Act,  a  recovery  before  the  Act  barred  the  issue  but  not  the 
Crown's  reversion  {Need  v.  Wilding,  1  Wilson,  275),  and  after  the 
Fines  and  Recoveries  Act  the  reversion  also  could  be  barred,  and  thus 
a  complete  title  obtained.  In  many  cases  it  may  be  difficult  to  ascer- 
tain whether  the  entail  is  subsisting  or  not 

(iv.)  A  tenant  for  years    determinable  on  life,  not 
holding  merely  under  a  lease  at  a  rent : 

2  b  2 
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S.  58. 
Limited 

OWNBBS 
GENERALLY. 


Limitation 
over  on  non< 
residence. 


Trust  to 
accumulate. 

Discretionary 
Trust. 


A  person  entitled  to  receive  rent  of  freehold  land  during  the  sub- 
sistence of  a  lease  for  years  thereof,  if  he  should  so  long  live,  and  also 
to  receive  an  annuity  for  life,  equal  to  the  rent,  after  the  determina- 
tion of  the  lease,  is  not  tenant  for  life  within  the  meaning  of  this  subs. 
(Be  Hazle,  26  Gh.  D.  428,  affirmed  29  ib.  78) ;  see  also,  subs.  (vL). 

A  tenancy  for  ninety-nine  years,  if  the  tenant  should  so  long  live, 
was  often  limited,  in  old  settlements,  instead  of  a  tenancy  for  life,  with 
the  view  of  making  the  suffering  of  a  recovery  more  difficult :  see 
Martin's  Conveyancing,  Vol.  I.,  p.  428 ;  Peachey  on  Settlements,  p.  13, 
note  (g) ;  Burton's  Compendium,  pi.  1449 ;  Bell  v.  Holiby,  15  Eq.  189 ; 
and  compare  Woolmore  v.  Burrows,  1  Sim.  512,  527. 

(y.)  A  tenant  for  the  life  of  another  not   holding 
merely  under  a  lease  at  a  rent : 

See  Be  Atherton,  W.  N.,  1891,  85,  cited  on  s.  2  (5),  supra. 

(vi.)  A  tenant  for  his  own  or  any  other  life,  or  for 
years  determinable  on  life,  whose  estate  is  liable 
to  oease  in  any  event  daring  that  life,  whether 
by  expiration  of  the  estate,  or  by  conditional 
limitation,  or  otherwise,  or  to  be  defeated  by  an 
executory  limitation,  gift,  or  disposition  over, 
or  is  subject  to  a  trust  for  accumulation  of  in- 
come for  payment  of  debts  or  other  purpose : 

A  limitation  to  a  widow  during  widowhood,  or  to  one  so  long  as  he 
resides,  gives,  in  law,  an  estate  for  life  determinable,  see  Co.  Lit. 
42a. ;  Burt.  Comp.  pi.  725 ;  Williams  Real  Property,  12th  ed.,  p.  22. 

A  devise  to  A.  so  long  as  be  resides  a  specified  time  and  then  over, 
makes  him  tenant  for  life  within  this  subs. :  Be  Paget,  30  Ch.  D.  161. 
A  tenant  for  life  subject  to  a  term  is  within  this  subs.,  although  during 
the  subsistence  of  the  term  he  could  not  take  possession :  Be  Clitheroc, 
28  Ch.  D.  378 ;  31  ib.  135 ;  see  also  cases  cited  under  subs,  (ix.),  infra. 
Also  a  tenant  for  life,  whose  estate  is  suspended  during  an  implied 
trust  for  accumulation,  Williams  v.  Jenkins,  1893, 1  Ch.  700.  A 
discretionary  trust  in  trustees  during  the  life  of  A.  to  pay  the  rents  for 
the  benefit  of  A.  and  his  wife  and  children  (there  being  no  children 
in  existence),  does  not  make  A.  and  his  wife  a  tenant  for  life  under 
this  subs. :  Be  Atkinson,  30  Ch.  D.  605,  affirmed  31  ib.  577  ;  and  see 
Be  Home,  39  ib.  84 ;  and  a  trust  to  accumulate  for  twenty  years  and 
then  to  convey  to  uses  under  which  an  existing  person,  if  then  living, 
would  be  tenant  for  life  does  not  make  him  a  present  tenant  for  life 
within  the  Act :  Be  Strangways,  34  Ch.  D.  423,  and  see  Be  Home, 
ubi  sup. ;  Be  Hazle,  cited  on  subs.  (iv.). 

(vii.)  A  tenant  in  tail  after  possibility  of  issue  extinct : 
(viii.)  A  tenant  by  the  curtesy : 
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Where  the  wife  takes  the  fee  under  a  conveyance  or  will,  that  would  s.  58. 

be  a  settlement  within  the  definition  of  settlement,  s.  2  (1) :  and  under  

S.  L.  A.,  1884,  8.  8,  an  estate  by  the  curtesy  in  caBes  of  descent  as  o^m 

well  as  conveyance  is  to  be  considered  as  arising  under  a  settlement  generally. 

made  by  the  wife.  

And  see  Mogridge  v.  Clapp,  1892,  3  Ch.  382.  Tenant  by 

the  curtesy. 

(ix.)  A  person  entitled  to  the  income  of  land  under  a 
trust  or  direction  for  payment  thereof  to  him 
during  his  own  or  any  other  life,  whether  sub- 
ject to  expensed  of  management  or  not,  or  until 
sale  of  the  land,  or  until  forfeiture  of  his  interest 
therein  on  bankruptcy  or  other  event. 

Subject  to  a  term  for  raising  money  there  was  a  devise  to  tbe  use  of 
trustees  during  tbe  life  of  A.  upon  trust  to  enter  into  possession,  and 
manage  and  pay  expenses  and  outgoings  and  an  annuity,  and  pay  the 
balance  of  the  rents  to  A.  during  his  life.  There  was  no  balance.  It 
was  held  that  A.  had  under  this  subs,  the  powers  of  a  tenant  for  life  : 
Be  Jones,  24  Gh.  D.  583,  affirmed  26  ib.  736 ;  see  also  Be  ClUheroe, 
28  ib.  378,  affirmed  31  ib.  135 ;  Be  Cookes,  W.  N.,  1885, 177. 

"  Entitled  to  the  income  of  land  "  means  entitled  under  the  limita- 
tions of  the  settlement  without  regard  to  incumbrances :  per  Cotton, 
L.J.,  Be  Jones,  26  Ch.  D.  738 ;  and  does  not  mean  entitled  under  a 
discretionary  power :  Be  Atkinson,  31  Ch.  D.  577  ;  Be  Home,  39  ib. 
84,  89.  A  trust  to  repair  does  not  prevent  the  equitable  tenant  for  Effect  of  trust 
life  from  being  let  into  possession  upon  an  undertaking  to  repair :  Be  for  "P**" 
BenUey,  64  L.  J.  Ch.  782 ;  33  W.  R.  610 ;  and  see  Taylor  v.  Taylor, 
20  Eq.  297  ;  Be  Wythes,  1893,  2  Ch.  369 ;  BeBagot,  1894, 1  Ch.  177 ; 
Be  Newen,  1894,  2  Ch.  297.  As  to  "  expenses  of  management,'*  see 
Clark  v.  Thornton,  35  Ch.  D.  311. 

It  is  conceived  that  where  there  is  a  trust  for  sale,  the  person  "  Until  sale  of 
entitled  to  the  income  of  the  land  until  sale,  has  not,  under  this  subs.,  the  land." 
the  powers  of  a  tenant  for  life ;  but  can  get  those  powers  only  under 
s.  63,  taken  with  S.  L.  A.,  1884,  s.  7,  and. subject  to  an  immediate  trust  //,";  , ,/ 
for  sale  is  not — except  under  those  ss. — "  settled  land  n  for  purposes 
of  the  S.  L.  A.'s,  though  for  those  of  the  S.  E.  A.  it  would  be :  see 
Be  Laing's  Trusts,  1  Eq.  416 ;  CoUett  v.  CoUett,  2  Eq.  203. 

(2.)  In  every  such  case,  the  provisions  of  this  Act 
referring  to  a  tenant  for  life,  either  as  conferring  powers 
on  him  or  otherwise,  and  to  a  settlement,  and  to  settled 
land,  shall  extend  to  each  of  the  persons  aforesaid,  and  to 
the  instrument  under  which  his  estate  or  interest  arises, 
and  to  the  land  therein  comprised. 

(3.)  In  any  such  case  any  reference  in  this  Act  to 
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ss.  58,  59,  60.  death  as  regards  a  tenant  for  life  shall,  where  necessary, 
be  deemed  to  refer  to  the  determination  by  death  or 
otherwise  of  such  estate  or  interest  as  last  aforesaid. 


Limited 

Owners 

generally. 


The  general  effect  of  this  s.  is,  that  in  all  the  preceding  provisions  of 
the  Act  each  limited  owner  here  mentioned  is  to  be  considered  as  also 
inserted  wherever  tenant  for  life  is  mentioned,  and  all  consequential 
provisions  as  to  trustees,  the  Court,  and  other  matters  apply  to  the 
case  of  each  such  limited  owner  "  as  if  each  of  them  were  a  tenant  for 
life  "  (sube.  1),  as  well  as  to  the  case  of  a  tenant  for  life. 

See  also  the  Glebe  Lands  Act,  1888,  s.  8  (4). 


Infants; 
Married 
Women  ; 
Lunatics. 

Infant 
absolutely 
entitled  to  be 
tenant  for  life. 


Infant  con- 
tingently 
entitled. 

Appointment 
of  person  to 
exercise  powers 
of  infant. 


Partnership 
land. 


Tenant  for 
life,  infant. 


XIV. — Infants;  Married  Women;  Lunatics, 

59.  Where  a  person,  who  is  in  his  own  right  seised  of 
or  entitled  in  possession  to  land,  is  an  infant,  then  for 
purposes  of  this  Act  the  land  is  settled  land,  and  the 
infant  shall  be  deemed  tenant  for  life  thereof. 

"  Land  "  means  land  of  any  tenure  (see  n.  to  s.  2  (3)),  so  that  this 
8.  includes  copyholds  and  leaseholds  as  well  as  freeholds. 

This  s.  does  not  apply  where  an  infant  is  contingently  entitled : 
Be  Home,  39  Ch.  D.  84;  but  compare  Be  Sparrouts  8.  E.,  1892, 1 
Gh.  412,  a  decision  on  C.  A.  s.  41.  Where  an  infant  was  entitled 
as  heir-at-law  to  an  undivided  share,  the  Court  appointed  a  person  to 
exercise  the  powers  of  the  Act  on  his  behalf  on  a  sale  of  the  entirety, 
but  refused  to  appoint  for  that  purpose  a  co-owner:  Greenville's 
Estate,  11  L.  R.  Ir.  138 ;  the  sale  may  be  made  out  of  Court :  Be 
Price,  Leighton  v.  Price,  27  Cb.  D.  652. 

A  share  to  which  an  infant  becomes  entitled  in  possession,  on  an 
intestacy,  of  partnership  land,  is  within  the  meaning  of  this  s. :  Be 
WeUs,  31  W.  R.  764 ;  W.  N.,  1883,  111.  It  seems  that  "  the  settle- 
ment "  should  be  described,  in  summonses  and  orders  under  this  s., 
as  a  "  settlement  deemed  to  be  existing  under  the  S.  L.  A.,  1882  " :  see 
the  order  in  Be  WeUs,  Seton  (5th  ed.),  1512. 

See  also  s.  2  (4),  notes. 

60.  Where  a  tenant  for  life,  or  a  person  having  the 
powers  of  a  tenant  for  life  under  this  Act,  is  an  infant,  or 
an  infant  would,  if  he  were  of  fall  age,  be  a  tenant  for 
life,  or  have  the  powers  of  a  tenant  for  life  under  this 
Act,  the  powers  of  a  tenant  for  life  under  this  Act  may 
be  exercised  on  his  behalf  by  the  trustees  of  the  settle- 
ment, and  if  there  are  none,  then  by  such  person  and  in 
such  manner  as  the  Court,  on  the  application  of  a  testa- 
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mentary  or  other  guardian  or  next  friend  of  the  infant,     ss.  60, 61. 
either  generally  or  in  a  particular  instance,  orders.  infants  • 

Married 

Under  49  &  50  Vict.  c.  27,  the  mother  may  appoint  a  guardian.  A  Women  ; 
widow  is  now  always  guardian  of  her  infant  children  either  alone  or  Lunatics. 
jointly  with  the  guardians  appointed  by  the  father.  Guardian 

The  effect  of  this  s.  is  not  to  take  away  the  powers  of  an  infant 
being  tenant  for  life,  or  having  the  powers  of  a  tenant  for  life  under 
s.  59,  but  to  enable  the  appointment  of  persons  to  exercise  them  on  his 
behalf.    This  is  important  in  construing  ss.  61,  62. 

During  the  infancy  of  a  person  in  the  position  of  a  tenant  for  life,  Consent  of 
any  consent  by  him  required  under  this  Act  must  be  given  by  the  infant, 
trustees :  Be  Puke  of  Newcastle,  24  Gh.  D.  129. 

A  sale  may  be  made  by  persons  appointed  under  this  s.,  though  there  Sale  though 
are  no  trustees  of  the  settlement  within  the  meaning  of  this  Act,  but  no  trustees, 
the  purchase-money  must  be  paid  into  Court :  Be  Dudley*  35  Ch.  D. 
338. 

The  term,  "trustees  of  the  settlement"  in  this  8.,  extends  to 
trustees  appointed  by  the  Court  under  s.  38,  supra,  S.  C. 

The  usual  practice  now  is  to  apply  alternatively  for  the  appointment  Appointment 

of  trustees,  or  of  persons  to  exercise  the  powers  of  the  S.  L.  A.'s. :  and  of  trustees  for 

*  *  purposes  of 

the  order  is  generally  confined    to  authorizing    their   exercise    in  8>  qqu 

reference  to  some  particular  case.    The  order  may  direct  a  sale  to 

be  made  out  of  Court :  Be  Price,  27  Ch.  D.  552.    For  forms  of  orders, 

see  Seton  (5th  ed.),  pp.  1505-7, 1512-13,  2141. 

An  infant  who  takes  a  vested  estate,  liable  to  be  divested  on  his 
death  under  the  age  of  twenty-one,  is  within  this  s. :  Be  James,  W.  N., 
1884, 172 ;  32  W.  R.  898. 

For  form  of  summons  for  the  appointment  of  persons  to  exercise 
powers  on  behalf  of  an  infant  see  Form  XXIL,  Chap.  VI IL,  infra. 

In  the  case  of  Be  WeUs  (31  W.  R.  764 ;  W.  N.,  1883,  111),  an  ap- 
pointment of  trustees  was  made  on  the  application  of  a  next  friend ; 
and  see  Greenville's  Estate,  cited  in  note  to  last  s. 

See  upon  this  s.  Be  Powell,  cited  in  note  to  s.  63  (i.),  infra ;  and 
Be  WClintock,  27  L.  R.  Ir.  462. 


61, — (1.)  The  foregoing  provisions  of  this  Act  do  not  Married 
apply  in  the  case  of  a  married  woman.  hoTto  be 

(2.)  Where  a  married  woman  who,  if  she  had  not  been  affected. 
a  married  woman,  would  have  been  a  tenant  for  life  or 
would  have  had  the  powers  of  a  tenant  for  life  under  the 
foregoing  provisions  of  this  Act,  is  entitled  for  her  sepa- 
rate use,  or  is  entitled  under  any  statute,  passed  or  to  be 
passed,  for  her  separate  property,  or  as  a  feme  sole,  then 
she,  without  her  husband,  shall  have  the  powers  of  a 
tenant  for  life  under  this  Act. 
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S.  61. 

Infants; 
Married 
Women  ; 
Lunatics. 

Judicial 
separation  or 
protection 
order. 


Infant)  mar- 
ried woman. 


A  decree  for  judicial  separation  under  20  &  21  Vict  c.  85,  ss.  7,  25, 
or  a  protection  order  under  s.  21  of  that  Act  and  21  &  22  Vict.  c.  108, 
ss.  6,  8,  or  under  41  &  42  Vict.  c.  19,  8.  4,  constitutes  the  married 
woman  a  feme  sole,  and  she,  as  a  tenant  for  life,  thereby  becomes  entitled 
to  sell  without  the  concurrence  of  her  husband.  A  judicial  separation 
only  makes  her  a  feme  sole  as  from  the  date  of  the  decree  or  order 
(20  &  21  Vict.  c.  85,  s.  25),  and  the  estate  for  life  must  have  been 
acquired  whether  in  possession  or  reversion  after  that  date :  Waite  v. 
Morland,  38  Ch.  D.  135.  Bat  under  21  &  22  Vict.  c.  108,  s.  8,  a  pro- 
tection order  makes  her  a  feme  sole  as  to  an  estate  for  life  which  falls 
into  possession  after  the  date  of  the  order  though  she  was  previously 
entitled  in  remainder:  Be  Whittingham,  12  W.  R.  775;  Be  Insole, 
L.  R.  1  Eq.  470. 

Every  estate  for  life  acquired  by  a  married  woman  after  1882  is  now 
acquired  by  her  as  a  feme  sole  under  the  M.  W.  P.  A. 

(3.)  Where  she  is  entitled  otherwise  than  as  aforesaid, 
then  she  and  her  husband  together  shall  have  the  powers 
of  a  tenant  for  life  under  this  Act 

An  order  under  s.  91  of  the  Fines  and  Recoveries  Act  affords  no 
assistance  towards  dispensing  with  the  husband's  concurrence.  It 
does  not  affect  the  husband's  rights  and  does  not  enable  a  conveyance 
under  a  joint  power :  Be  Eden,  28  L.  J.  (N.  S.),  C.  P.  5. 

(4.)  The  provisions  of  this  Act  referring  to  a  tenant  for 
life  and  a  settlement  and  settled  land  shall  extend  to  the 
married  woman  without  her  husband,  or  to  her  and  her 
husband  together,  as  the  case  may  require,  and  to  the 
instrument  under  which  her  estate  or  interest  arises,  and 
to  the  land  therein  comprised. 

(5.)  The  married  woman  may  execute,  make,  and  do 
all  deeds,  instruments,  and  things  necessary  or  proper  for 
giving  effect  to  the  provisions  of  this  section. 

(6.)  A  restraint  on  anticipation  in  the  settlement  shall 
not  prevent  the  exercise  by  her  of  any  power  under  this 
Act. 

This  s.  does  not  enable  a  married  woman  who  is  an  infant  to  exercise 
the  powers  of  the  Act;  the  disability  of  infancy  remains,  notwith- 
standing coverture,  and  ss.  59  and  60  apply  (Hearle  v.  Oreenbank, 
3  Atk.  695 ;  Sug.  Powers,  177,  8th  ed.),  unless  the  intention  is  clear 
that  the  power  should  be  exercised  during  minority:  Be  Cardross, 
7  Ch.  D.  728 ;  Be  D'Angtbau,  15  ib,  228.  The  effect  of  subs.  4  is  to 
make  all  the  previous  ss.  of  the  Act  read  as  if  the  expression  "  tenant 
for  life "  had  been,  in  the  case  of  a  married  woman  entitled  for  her 
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separate  use,  or  as  a/eme  sole,  replaced  by  "  married  woman  tenant  for      S3.  61,  62. 

life,"  and  had  been  in  any  other  case  replaced  by  "married  woman 

tenant  for  life  together  with  her  husband."  Mabbisd 

Subs.  5  expressly  authorizes  the  married  woman  to  execute  the  Women; 
powers  of  the  Act  by  deeds  and  instruments  which  (as  in  the  case  of  Lunatic*. 
other  powers  to  be  exercised  by  deed)  will  not  require  acknowledg-  T\ 

ment :  Sug.  Powers,  153,  8th  ed.  In  fact,  acknowledgment  is  by  the  ment  un. 
Fines  and  Recoveries  Act  confined  to  dispositions  authorized  by  that  necessary. 
Act,  and  cannot  apply  to  any  other  disposition  unless  expressly  made 
necessary.  By  the  M.  W.  P.  A.,  acknowledgment  has  ceased  to  be 
required  in  the  case  of  women  married  after  1882,  and  in  the  case  of 
property  acquired  by  a  married  woman  after  1882  without  regard  to 
the  date  of  her  marriage. 

The  only  case  in  which  the  concurrence  of  the  husband  becomes 
necessary  is  where  both  the  marriage  and  the  settlement  are  before 
1883,  and  the  wife  is  not  entitled  for  her  separate  use.  Where  she  is 
so  entitled,  even  though  the  legal  estate  for  life  be  in  the  husband  in 
right  of  the  wife,  still  his  concurrence  is  not  necessary.  He  is  a 
trustee  for  her.  The  equitable  tenant  for  life  is  full  tenant  for  life 
for  the  purposes  of  the  Act  (s.  58  (1)  (ix.)  ),  and  can  pass  the  legal  estate. 

As  to  letting  a  married  woman,  equitable  tenant  for  life,  into  pos- 
session, see  Be  Bagofs  Settlement,  1894, 1  Ch.  177. 

62.  Where  a  tenant  for  life  or  a  person  having  the  £««*  fo.r 
powers  of  a  tenant  for  life  under  this  Act,  is  a  lunatic,  so 
found  by  inquisition,  the  committee  of  his  estate  may,  in 
his  name  and  on  his  behalf,  under  an  order  of  the  Lord 
Chancellor,  or  other  person  intrusted  by  virtue  of  the 
Queen's  Sign  Manual  with  the  care  and  commitment  of 
the  custody  of  the  persons  and  estates  of  lunatics,  exer- 
cise the  powers  of  a  tenant  for  life  under  this  Act ;  and 
the  order  may  be  made  on  the  petition  of  any  person 
interested  in  the  settled  land,  or  of  the  committee  of  the 
estate. 

In  Be  Qaitskell  (40  Ch.  D.  416)  the  committee  of  a  lunatic  tenant  in 
tail  was  authorized  to  take  proceedings  under  this  s.  to  sell  his  undivided 
shares  to  a  co-owner  of  the  other  shares. 

A  lunatic  not  found  so  by  inquisition  cannot  dispose  of  his  fee  simple   Person  of  un- 
land,  nor  does  the  Act  enable  the  disposal  by  him  of  land  of  which  he  sound  mind 
is  tenant  for  life ;  he  must  be  so  found,  and  his  committee  appointed,   not  80      n 
before  S.  L.  A.  powers  can  be  exercised  on  his  behalf:  Be  Baggs, 
1894, 2  Ch.  416 ;  but,  under  ss.  116, 120, 128  of  the  Lunacy  Act,  1890, 
a  person  can  be  empowered  to  exercise,  on  behalf  of  a  person  of  un- 
sound mind,  not  so  found,  powers  given  to  the  latter  by  a  settlement : 
Be  X,  ib.  415 ;  so  also  if  the  lunatic  be  an  infant  ss.  59  and  60  apply,   Lunatic  infant. 
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SS.  62,  63. 

Infants; 

Married 

Women; 

Lunatics. 

Married 
woman. 


Notice  under 
a.  45  in  case 
of  lunatic. 

**  The  powers 
of  a  tenant  for 
life." 


as  the  ordinary  jurisdiction  in  case  of  infants  is  not  ousted  unless 
there  be  a  commission  of  lunacy :  Beall  v.  Smith,  9  Gh.  Ap.  85,  92 ; 
Be  Edwards,  10  Ch.  D.  605.  The  same  principle  applies  where  a 
tenant  in  tail,  who  is  a  person  having  the  powers  of  a  tenant  for  life, 
8.  58  (1)  (i.),  is  a  lunatic  and  also  an  infant,  and  see  note  to  s.  60.  In 
the  case  of  a  married  woman,  where  her  husband,  who  has  an  estate 
in  her  right,  and  whose  concurrence  is  necessary  under  s.  61  (3),  is  a 
lunatic,  the  powers  of  the  Act  cannot  be  exercised  unless  under  a 
commission;  but  if  the  married  woman  is  entitled  for  her  separate 
use,  or  as  a  feme  sole,  then  she  alone  can  exercise  the  powers  of  the 
Act  (8.  61  (2) ),  and  in  any  <sase  if  she  is  an  infant  s.  59  or  60 
applies. 

In  the  case  of  a  lunatic,  as  well  as  of  any  other  tenant  for  life,  notice 
under  s.  45  must  be  served  upon  the  trustees,  and  if  necessary,  trustees 
must  be  appointed  for  the  purposes  of  the  Act :  Be  Taylor,  31  W.  R. 
596;  W.  N,,  1883,  95. 

An  order  in  lunacy  is  necessary  to  enable  the  committee  to  give  the 
notice  required  by  s.  45 :  Ray's  Settled  Estates,  25  Gh.  D.  464. 

The  powers  conferred  on  the  Court  by  s.  36,  supra,  are  not  powers 
of  a  tenant  for  life  for  purposes  of  this  s. ;  see  Be  Blake,  39  Sol.  J., 
330. 


Settlement 

BT  WAY  OF 

Trusts  for 
Sale. 

Provision  for 
case  of  trust 
to  sell  and 
re-invest  in 
land. 


XV, — Settlement  by  way  op  Trusts  fob  Sale. 

63. — (1.)  Any  land,  or  any  estate  or  interest  in  land, 
which  under  or  by  virtue  of  any  deed,  will,  or  agreement, 
covenant  to  surrender,  copy  of  court  roll,  Act  of  Parlia- 
ment, or  other  instrument  or  any  number  of  instruments, 
whether  made  or  passed  before  or  after,  or  partly  before 
and  partly  after,  the  commencement  of  this  Act,  is  sub- 
ject to  a  trust  or  direction  for  sale  of  that  land,  estate,  or 
interest,  and  for  the  application  or  disposal  of  the  money 
to  arise  from  the  sale,  or  the  income  of  that  money,  or  the 
income  of  the  land  until  sale,  or  any  part  of  that  money 
or  income,  for  the  benefit  of  any  person  for  his  life,  or  any 
other  limited  period,  or  for  the  benefit  of  two  or  more 
persons  concurrently  for  any  limited  period,  and  whether 
absolutely,  or  subject  to  a  trust  for  accumulation  of  in- 
come for  payment  of  debts  or  other  purpose,  or  to  any 
other  restriction,  shall  be  deemed  to  be  settled  land,  and 
the  instrument  or  instruments  under  which  the  trust 
arises  shall  be  deemed  to  be  a  settlement;  and  the  person 
for  the  time  being  beneficially  entitled  to  the  income  of 
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the  land,  estate,  or  interest  aforesaid  until  sale,  whether        s.  63. 
absolutely  or  subject  as  aforesaid,  shall  be  deemed  to  be    settlement 
tenant  for  life  thereof:  or  if  two  or  more  persons  are  so    £Y  WAT  0P 

...  iii  i    «  i      i  ■■      Trusts  for 

entitled  concurrently,  then  those  persons  shall  be  deemed  Sale. 
to  constitute  together  the  tenant  for  life  thereof;  and  the 
persons,  if  any,  who  are  for  the  time  being  under  the 
settlement  trustees  for  sale  of  the  settled  land,  or  having 
power  of  consent  to,  or  approval  of,  or  control  over  the 
sale,  or  if  under  the  settlement  there  are  no  such  trustees, 
then  the  persons,  if  any,  for  the  time  being,  who  are  by 
the  settlement  declared  to  be  trustees  thereof  for  purposes 
of  this  Act  are  for  purposes  of  this  Act  trustees  of  the 
settlement. 

Where  a  testatrix  appointed  real  estate  to  trustees  upon  trust  to  Infant  entitled 

sell  and  invest  and  to  use  so  much  of  the  annual  income  as  should  be  at  twenty-one 

required  for  the  maintenance  and  education  of  her  son  and  daughter  w,t.n  tru8t  for 
/\  ,i.,..n        i.  ,  A     Al  .,        ?    ,      maintenance, 

(who  were  both  infants)  and  to  accumulate  the  remainder  of  the 

income,  and  when  her  son  should  attain  twenty-one  to  pay  him  one 
moiety  of  the  principal  money  and  interest,  and  to  pay  to  her  daugh- 
ter the  other  moiety  when  she  should  attain  that  age  or  marry ;  it 
was  held  that  the  infants  were  tenants  for  life  under  this  s.  of  the 
Act :  Be  Powell,  W.  N.,  1884,  67 ;  and  see  Be  Home,  39  Ch.  D.  84, 
where  there  was  a  discretionary  trust  for  maintenance  of  children, 
with  directions  for  accumulation,  for  the  benefit  of  children  attaining 
twenty-one,  and  so  not  necessarily  for  those  children  who  were  taking 
the  income :  and  it  was  accordingly  held  in  the  Court  of  Appeal  that 
they  were  not  tenants  for  life  within  this  s. 

The  trust  or  direction  for  sale  under  this  subs,  must  be  for  imme- 
diate sale :  Be  Borne,  ubi  sup. ;  a  devise  to  trustees,  followed  by  a 
direction  to  pay  debts,  creates  only  a  power  to  sell  not  a  trust  within 
this  s.,  see,  however,  Be  McCurdy's  8.  K9  27  L.  R.  Ir.  396,  where  the 
trustees  were  within  S.  L.  A.,  1890,  s.  16,  though  the  fact  was 
unnoticed. 

And  see  Be  Bale  &  Clarke,  34  W.  R.  624 ;  W.  N.,  1886,  65. 

(2.)  In  every  such  case  the  provisions  of  this  Act 
referring  to  a  tenant  for  life,  and  to  a  settlement,  and 
to  settled  land,  shall  extend  to  the  person  or  persons 
aforesaid,  and  to  the  instrument  or  instruments  under 
which  his  or  their  estate  or  interest  arises,  and  to  the 
land  therein  comprised,  subject  and  except  as  in  this 
section  provided  (that  is  to  say) : 

(i.)  Any  reference  in  this  Act  to  the  predecessors  or 
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s.  63.  successors  in  title  of  the  tenant  for  life,  or  to 

Settlement  the    remaindermen,  or    reversioners  or  other 

,  •  by  wat  op  persons  interested  in  the  settled  land,  shall  be 

Sale.  deemed  to  refer  to  the  persons  interested  in 

succession  or  otherwise  in  the  money  to  arise 
from  sale  of  the  land,  or  the  income  of  that 
money,  or  the  income  of  the  land,  until  sale  (as 
the  case  may  require), 
(ii.)  Capital  money  arising  under  this  Act  from  the 
settled  land  shall  not  be  applied  in  the  purchase 
of  land  unless  such  application  is  authorized  by 
the  settlement  in  the  case  of  capital  money 
arising  thereunder  from  sales  or  other  disposi- 
tions of  the  settled  land,  but  may,  in  addition 
to  any  other  mode  of  application  authorized  by 
this  Act,  be  applied  in  any  mode,  in  which 
capital  money  arising  -under  the  settlement 
from  any  such  sale  or  other  disposition  is  ap- 
plicable thereunder,  subject  to  any  consent 
required  or  direction  given  by  the  settlement 
with  respect  to  the  application  of  trust  money 
of  the  settlement. 

Capital  money        Where  land  has  been  bought  under  a  power  in  a  money  settlement 
under  this  (e  gm  a  poWer  to  buy  a  residence,  or  to  invest  in  purchase  of  land),  and 

'  is  subject  to  a  trust  for  re-sale,  it  is  conceived  that  capital  money 

arising  from  a  sale  of  the  land  under  this  s.,  and  s.  7  of  the  S.  L.  A., 
1884,  or  from  the  exercise  in  relation  to  the  land  of  any  other  power 
given  by  the  Settled  Land  Acts  (as  in  Re  Ridge,  31  Ch.  D.  504,  cited 
on  subs,  (iv.),  infrh\  would  be  applicable  as  capital  money  under 
those  Acts,  if  a  case  for  such  application  arose ;  but  no  other  money 
held  on  the  trusts  of  the  settlement  would :  s.  33,  suprh,  would  not 
apply. 

(iii.)  Capital  money  arising  under  this  Act  from  the 
settled  land  and  the  securities  in  which  the 
same  is  invested,  shall  not  for  any  purpose  of 
disposition,  transmission,  or  devolution,  be  con- 
sidered as  land  unless  the  same  would,  if  arising 
under  the  settlement  from  a  sale  or  disposition 
of  the  settled  land,  have  been  so  considered, 
and  the  same  shall  be  held  in  trust  for  and 
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shall  go  to  the  same  persons  successively  in  the     SS.  63, 64. 
same  manner,  and  for  and  on  the  same  estates,    smrrLmtEsi' 
interests,  and  trusts  as  the  same  would  have    £Y  WAT  0F 

Trusts  for 

gone  and  been  held  if  arising  under  the  settle-  Sale. 
ment  from  a  sale  or  disposition  of  the  settled 
land,  and  the  income  of  such  capital  money 
and  securities  shall  be  paid  or  applied  accord- 
ingly, 
(iv.)  Land  of  whatever  tenure  acquired  under  this  Act 
by  purchase,  or  in  exchange,  or  on  partition, 
shall  be  conveyed  to  and  vested  in  the  trustees 
of  the  settlement,  on  the  trusts,  and  subject  to 
the  powers  and  provisions  which,  under  the 
settlement  or  by  reason  of  the  exercise  of  any 
power  of  appointment  or  charging  therein  con- 
tained, are  subsisting  with  respect  to  the  settled 
land,  or  would  be  so  subsisting  if  the  same  had 
not  been  sold,  or  as  near  thereto  as  circum- 
stances permit,  but  so  as  not  to  increase  or 
multiply  charges  or  powers  of  charging. 

The  effect  of  this  s.  was  to  prevent  trustees  for  sale  selling  without   Amendment 
the  consent  of  persons  who  might  he  tenants  for  life  of  the  proceeds  by  s-  L-  A» 
of  sale.    This  difficulty  has  been  remaved  by  the  S.  L.  A,,  1884,  s.  6   1884> "'  6' 
(1),  infra. 

In  determining  whether  land  vested  in  trustees  on  an  absolute  trust  What  is  a 
for  sale  is  subject  to  the  provisions  of  this  s.  the  Court  looks  simply  at  settlement 
the  instrument  or  instruments  which  originally  created  the  trust;  any  un  er  8* 
subsequent  sub-settlements  of  shares  of  the  sale  money  are  not  taken 
into  account :  Earle  and  Webster's  Contract,  24  Ch.  D.  144 ;  but  see 
Re  Ridge,  31  *&.  504.  dM  ,• 

As  to  the  rights  of  a  tenant  for  life  under  this  s.  to  exercise  the 
statutory  powers,  except  the  powers  of  sale  and  exchange,  and  to  be 
let  into  possession,  see  Re  Ragofs  Settlement,  1894, 1  Gh.  177. 

The  provisions  of  s.  11,  as  to  setting  apart  three-fourths  of  the  rent 
under  a  mining  lease,  where  the  tenant- for  life  is  impeachable  for 
waste,  were  applied  to  a  lease  under  this  s.  by  a  tenant  for  life  of 
proceeds  of  sale :  Re  Ridge,  ubi  supra ;  and  see  Re  Bagot's  Settlement. 


XVL — KEPEALS.  Repeals. 

64. — (1.)  The  enactments  described  in  the  schedule  Repeal  of 

.  .      .     /         ,        ,  i    ,  enactments, 

to  this  Act  are  hereby  repealed.  in  schedule. 
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SS.  64>  65. 
Repeals. 


(2.)  The  repeal  by  this  Act  of  any  enactment  shall  not 
affect  any  right  accrued  or  obligation  incurred  thereunder 
before  the  commencement  of  this  Act;  nor  shall  the 
same  affect  the  validity  or  invalidity,  or  any  operation, 
effect,  or  consequence,  of  any  instrument  executed  or 
made,  or  of  anything  done  or  suffered,  or  of  any  order 
made,  before  the  commencement  of  this  Act;  nor  shall 
the  same  affect  any  action,  proceeding,  or  thing  then 
pending  or  uncompleted ;  and  every  such  action,  proceed- 
ing, and  thing  may  be  carried  on  and  completed  as  if 
there  had  been  no  such  repeal  in  this  Act. 

The  only  parts  of  Lord  Cranworth's  Act  (23  &  24  Vict.  c.  145)  here 
repealed  which  are  not  re-enacted,  are  the  provisions  for  the  renewal  of 
leases  and  for  raising  money  for  renewals.  But  those  provisions  were 
re-enacted  by  T.  A.,  1888,  ss.  10,  11,  and  subsequently  by  T.  A., 
s.  19. 

The  partial  repeal  of  the  Improvement  of  Land  Act,  1864,  renders 
it  much  easier  to  borrow  under  that  Act  for  improvements.  This  Act 
does  not  enable  borrowing  for  that  purpose. 


Ireland. 

Modifications 
respecting   • 
Ireland. 


48  &  49  Vict. 

c.73. 

50  &  51  Vict. 

c.  33. 


XVIL — Ireland. 

65. — (1.)  In  the  application  of  this  Act  to  Ireland  the 
foregoing  provisions  shall  be  modified  as  in  this  section 
provided. 

See  also  Purchase  of  Land  (Ireland)  Act,  1885,  ss.  6, 10,  and  13 ; 
and  Land  Law  (Ireland)  Act,  1887,  ss.  8  (6),  10,  and  14  (1). 

(2.)  The  Court  shall  be  Her  Majesty's  High  Court  of 
Justice  in  Ireland. 

(3.)  All  matters  within  the  jurisdiction  of  that  Court 
shall,  subject  to  the  Acts  regulating  that  Court,  be  as- 
signed to  the  Chancery  Division  of  that  Court;  but 
General  Bules  under  this  Act  for  Ireland  may  direct  that 
those  matters  or  any  of  them  be  assigned  to  the  Land 
Judges  of  that  Division. 

(4.)  Any  deed  inrolled  under  this  Act  shall  be  inrolled 
in  the  Record  and  Writ  Office  of  that  Division. 

See  8. 16  (iiL). 

(5.)  General  Bules  for  purposes  of  this  Act  for  Ireland 
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shall  be  deemed  Kules  of  Court  within  the  Supreme  Court        s.  65. 
of  Judicature  Act  (Ireland),  1877,  and  may  be  made      irI^H^d. 
accordingly,  at  any  time  after  the  passing  of  this  Act,  to      &T7vic* 
take  effect  on  or  after  the  commencement  of  this  Act.         c.  57. 

(6.)  The  several  Civil  Bill  Courts  in  Ireland  shall,  in 
addition  to  the  jurisdiction  possessed  by  them  indepen- 
dently of  this  Act,  have  and  exercise  the  power  and 
authority  exerciseable  by  the  Court  under  this  Act,  in  all 
proceedings  where  the  property,  the  subject  of  the  pro- 
ceedings, does  not  exceed  in  capital  value  five  hundred 
pounds,  or  in  annual  value  thirty  pounds. 

(7.)  The  provisions  of  Part  II.  of  the  County  Officers  40  &4i  Vict, 
and  Courts  (Ireland)  Act,  1877,  relative  to  the  equitable  c*  56# 
jurisdiction  of  the  Civil  Bill  Courts,  shall  apply  to  the 
jurisdiction  exerciseable  by  those  Courts  under  this  Act. 

(8.)  Bules  and  Orders  for  purposes  of  this  Act,  as  far 
as  it  relates  to  the  Civil  Bill  Courts,  may  be  made  at  any 
time  after  the  passing  of  this  Act,  to  take  effect  on  or 
after  the  commencement  of  this  Act,  in  manner  prescribed 
by  section  seventy-nine  of  the  County  Officers  and  Courts 
(Ireland)  Act,  1877. 

(9.)  The  Commissioners  of  Public  Works  in  Ireland 
shall  be  substituted  for  the  Land  Commissioners. 

(10.)  The  term  for  which  a  lease  other  than  a  building 
or  mining  lease  may  be  granted  shall  be  not  exceeding 
thirty-five  years. 

See  Hughes  v.  Fanagan,  30  L.  R.  Ir.  111. 
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THE  SCHEDULE. 


REPEALS. 


23   &   24  Vict. 
c.  145,  in  part. 


27  &  28  Vict, 
c.  J14,  in  part 


40  &  41  Vict, 
c.  18,  in  part. 


An  Act  to  give  to  trusteesA 
mortgagees,  and  others,  cer-l 
tain  powers  now  commonly  >in  part ; 
inserted  in  settlements,  mort-  i  namely,- 
gages,  and  wills       .     .     .     ./ 


Parts  I.  and  IV. 

(being  so  much  of  the  Act  as 
is  not  repealed  by  the  Con- 
veyancing and  Law  of  Pro- 
perty Act,  1881)  (a). 

The  Improvement    of    Land) in  part; 

Act,  1864 J   namely,- 

Sections  seventeen  and 
eighteen : 

Section  twenty-one,  from 
"  either  by  a  party  "  to  "  be- 
nefice) or  "  (inclusive)  ;  and 
from  "or  if  the  land  owner  " 
to  "  minor  or  minors  "  (in- 
clusive) ;  and  "  or  circum- 
stance "  (twice) : 

Except  as  regards  Scotland. 

The  Settled  Estates  Act,  1877,  in  part ; 

namely,- 
Section  seventeen. 


Improvement 
of  Land  Act, 
1864,8.  21,  as 
altered  by 
S.  L.  A. 

In  case  of 
dinsent,  or 
when  land- 
owner's infant 
children  are  to 
be  protected, 
Court  of   . 
Chancery  or 


Note. — S.  21  of  the  Improvement  of  Land  Act,  1864,  as  it  must 
now  (except  as  to  Scotland)  be  read,  is  as  follows : — 

21.  If  and  when  any  Dissent  from  any  such  Application  to  the 
Commissioners  for  their  Sanction  of  proposed  Improvements  shall 
have  been  notified  in  Writing  to  the  Commissioners,  by  the  Commis- 
sioners, Trustees,  Company,  or  other  Body  or  Individuals  interested 
in  any  River  or  Canal  which  would  or  might  be  interfered  with  as 
hereinbefore  mentioned,  the  Landowner  desiring  such  Improvements 

(a)  But  ss.  8  and  9  of  23  and  24  Vict.  c.  145,  have  been  in  part 
re-enacted  by  T.  A.,  s.  19,  suprh. 
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may  apply  to  the  High  Court  of  Chancery  in  England  or  Ireland  where  Session  may 
such  Lands  are  situate  in  England  or  Ireland  respectively,  or  to  the  authorize 
Court  of  Session  where  such  lands  are  situate  in  Scotland,  for  an  Order  Coramissioners 
of  such  Court  authorizing  the  Commissioners  to  entertain  and  proceed 
upon  the  Application  for  such  proposed  Improvements  notwithstanding 
such  Dissent;  and  such  Application  shall  be  made,  as  to  Lands  in 
England,  to  the  Master  of  the  Bolls  or  any  one  of  the  Vice  Chancellors 
Bitting  at  Chambers,  by  Summons,  calling  on  the  Party  dissenting  to 
show  Cause  why  such  Order  should  not  be  made ;  as  to  Lands  in  Ire- 
land, to  the  Master  of  the  Rolls,  by  summary  Petition  or  otherwise,  as 
he  shall  by  any  General  Order  direct ;  and  as  to  Lands  in  Scotland,  to 
either  Division  of  the  Court  of  Session  in  Time  of  Session,  or  to  the 
Lord  Ordinary  sitting  on  Bills  in  Time  of  Vacation,  by  summary 
Petition ;  and  the  Court  or  single  Judge,  as  the  Case  may  be,  to  whom 
such  Application  shall  be  made,  shall  hear  and  determine  such  Appli- 
cation, and  for  that  Purpose  shall  have  Power  to  make  or  direct  to  be 
made  all  such  Inquiries,  and  receive  and  entertaiu  all  such  Statements 
and  Evidence,  on  Oath  or  by  Affidavit,  as  such  Court  or  Judge  may 
consider  necessary  or  desirable,  or  as  may  be  produced  before  them  or 
him ;  and  if  upon  a  Consideration  of  all  the  Circumstances  such  Court 
or  Judge  shall  be  of  opinion  that  the  Commissioners  should  entertain 
and  proceed  upon  such  Application,  an  Order  shall  be  made  authorizing 
and  requiring  them  to  proceed  thereon,  and  to  deal  with  the  same 
according  to  the  Provisions  of  this  Act  authorizing  them  in  that 
Behalf,  notwithstanding  such  Dissent  as  aforesaid :  Provided  that  if 
at  any  Time  after  Notification  of  such  Dissent,  and  before  any  such 
Order  shall  have  been  applied  for  and  made  as  aforesaid,  such  Dissent 
shall  be  withdrawn  by  a  like  Notification  in  Writing,  it  shall  not  be 
necessary  to  make  or  proceed  with  such  Application,  or  to  obtain  such 
Order. 


2  C 
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CHAPTER  in. 

THE  SETTLED  LAND  ACT,  1884. 
47  &  48  VICT.  c.  18. 

An  Act  to  amend  the  Settled  Land  Act,  1882. 

[3rd  July,  1884.] 

ss.  i,  2, 3, 4,   Be  it  enacted  by  tbe  Queen's  most  Excellent  Majesty,  by 

1         and  with  the  advice  and  consent  of  the  Lords  Spiritual 

and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

Short  title.  \%  Thi8  Act  may  be  cited  as  the  Settled  Land  Act, 

1884. 

interpretation.  2.  The  expression  "  the  Act  of  1882  "  used  in  this  Act 
means  the  Settled  Land  Act,  1882. 

Construction         &  Th?  Act  of  1882  and  this  Act  are  to  be  read  and 

construed  together  as  one  Act,  and  expressions  used  in 
this  Act  are  to  have  the  same  meanings  as  those  attached 
by  the  Act  of  1882  to  similar  expressions  used  therein. 

Fine  on  a  4.  A  fine  received  on  the  grant  of  a  lease  under  any 

capital  money,  power  conferred  by  the  Act  of  1882  is  to  be  deemed 

capital  money  arising  under  that  Act. 

Notice  under         g& — (i,)  The  notice  required  by  section  forty-five  of 

c  38,  s.  45,  *    the  Act  of  1882  of  intention  to  make  a  sale,  exchange, 

m*y> as  j^*      partition,  or  lease  may  be  notice  of  a  general  intention  in 

partition,  or      that  behalf. 

lease,  be 

general.  The  notice  required  by  s.  45  of  the  S.  L.  A.,  is  now,  by  s.  7  (L)  of 

S.  L.  A.,  1890,  dispensed  with  in  the  case  of  certain  leases. 

(2.)  The  tenant  for  life  is,  upon  request  by  a  trustee 
of  the  settlement,  to  furnish  to  him  such  particulars 
and  information  as  may  reasonably  be  required  by  him 
from  time  to  time  with  reference  to  sales,  exchanges, 
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partitions  or  leases  effected,  or  in  progress,  or  imme-       ss.  5, 6. 
diately  intended, 

(3.)  Any  trustee  by  writing  under  his  hand,  may 
waive  notice  either  in  any  particular  case,  or  generally, 
and  may  accept  less  than  one  month's  notice. 

(4.)  This  section  applies  to  a  notice  given  before,  as 
well  as  to  a  notice  given  after,  the  passing  of  this  Act. 

(5.)  Provided  that  a  notice,  to  the  sufficiency  of  which 
objection  has  been  taken  before  the  passing  of  this  Act, 
is  not  made  sufficient  by  virtue  of  this  Act. 

Subs.  1  only  applies  to  the  cabo  of  a  sale,  exchange,  partition,  or 
lease.  Specific  notice  within  the  meaning  of  Ray's  Settled  Estates, 
25  Gh.  D.  464,  is  still  necessary  as  to  a  mortgage  or  charge.  Sale 
includes  an  enfranchisement  within  the  Act  of  1882,  s.  3  (ii.). 

Under  s.  44  of  the  Act  of  1882,  a  trustee  can  apply  to  the  Court  for 
any  particulars  or  information,  and  a  tenant  for  life  improperly  refusing 
would  be  liable  to  costs.  The  cost  of  furnishing  particulars  and  infor- 
mation being  costs  of  the  trust  will  be  payable  out  of  capital. 

Under  subs.  3  the  waiver  or  acceptance  to  be  complete  must  be  by 
all  the  trustees,  if  more  than  one,  and  will  include  the  required  notice 
to  the  solicitor  of  the  trustees,  which  is  merely  a  secondary  notice  to 
the  trustees. 

6. — (1.)  In  the  case  of  a  settlement  within  the  meaning  As  to  consents 
of  section  sixty-three  of  the  Act  of  1882,  any  consent  not  *£****  for 
required  by  the  terms  of  the  settlement  is  not  by  force 
of  anything  contained  in  that  Act  to  be  deemed  neces- 
sary to  enable  the  trustees  of  the  settlement,  or  any  other 
person  to  execute  any  of  the  trusts  or  powers  created  by 
the  settlement. 

(2.)  In  the  case  of  every  other  settlement  not  within 
the  meaning  of  section  sixty-three  of  the  Act  of  1882, 
where  two  or  more  persons  together  constitute  the  tenant 
for  life  for  the  purposes  of  that  Act,  then,  notwithstanding 
anything  contained  in  sub-section  (2)  of  section  fifty-six 
of  that  Act,  requiring  the  consent  of  all  those  persons, 
the  consent  of  only  one  of  those  persons  is  by  force  of 
that  section  to  be  deemed  necessary  to  the  exercise  by 
the  trustees  of  the  settlement,  or  by  any  other  person,  of 
any  power  conferred  by  the  settlement  exerciseable  for 
any  purpose  provided  for  in  that  Act. 

2  o  2 
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SS.  lf  2,  3,     to  the  mortgagees,  in  addition  to  their  principal,  to  induce  them  to  be 

redeemed),  thought  this  construction  of  the  Statute  too  narrow. 

An  investment,  before  this  Act,  of  capital  moneys  in  the  purchase 
of  terminable  rent-charges,  created  under  the  Improvement  of  Land 
Act,  1864,  is  not  money  "  expended  in  redeeming  n  the  same  tinder 
.  this  s. :  Be  Howard's  S.  E.,  1892,  2  Ch.  233.  This  s.  applies  to  im- 
provements executed  before  and  after  the  Act,  but  not  to  payments 
made  before  the  Act :  see  S.  C,  at  p.  242.  An  order  for  payment  of 
instalments  of  rent-charge,  so  far  as  they  remained  unpaid  after  the 
Act,  can  be  made,  although  the  improved  estate  has  been  sold :  see 
S.  C,  pp.  243-4 ;  but  such  instalments  will  be  paid  only  from  the 
time  when  the  tenant  for  life  requires  payment  under  this  s. :  see  S.  C, 
p.  244;  Be  Dalisoris  S.  E.,  1892,  3  Ch.  522.  A  prospective  order 
relating  to  capital  moneys  not  in  hand  will  not  be  made :  Be  Marquis 
ofBristoVs  8.  E,  1893,  3  Ch.  161. 

See  also,  on  this  s.,  Ex  parte  Vicar  of  Castle- By  tham,  1895,  1  Ch. 
348. 

And  as  to  what  improvements  are  within  this  s.,  see  Be  Newton's 
S.  E.,  W.  N.  1889,  201 ;  1890,  24. 

Improvements  mentioned  in  s.  13  of  the  Act  of  1890  are  within  this 
s.  (see  s.  2  of  the  later  Act) ;  which  will  accordingly  apply  to  a  rent- 
charge  under  the  Limited  Owners'  Residences  Act,  1870,  to  the  extent 
to  which  s.  13  of  the  S.  L.  A.,  1890,  allows  capital  money  to  be 
applied. 

s  i!  Af  1882       ^*  ^y  improvement  in  payment  for  which  capital 
to  apply  to       money  is  applied  or  deemed  to  be  applied  under  the  pro- 
wlthTn  pr#?to    visions  of  the  preceding  section  shall  be  deemed  to  be  an 
ceding  section,  improvement  within  the  meaning  of  section  twenty-eight 
of  the  Act  of  1882,  and  the  provisions  of  such  last-men- 
tioned section  shall,  so  far  as  applicable,  be  deemed  to 
apply  to  such  improvement. 

See  Be  Howard?*  S.  E.t  1892,  2  Ch.  233,  241-2. 

Short  title.  3#  This  Act  shall  be  construed  as  one  with  the  Settled 

Land  Act,  1882,  and  the  Settled  Land  Act,  1884,  and 
may  be  cited  together  with  those  Acts  as  the  Settled 
Land  Acts,  1882  to  1887,  and  separately  as  the  Settled 
Land  Acts  (Amendment)  Act,  1887. 
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CHAPTER  V, 

THE  SETTLED  LAND  ACT,   1889. 
52  &  53  VICT.  c.  36. 

An  Act  to  amend  the  Settled  Land  Act,  1882. 

i  [12th  August,  1889.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,     ss-  x»  2»  * 
by   and   with   the   advice   and    consent   of  the    Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  shall  be  construed  as  one  with  the  Settled  Construction 
Land  Acts,  1882  to  1887,  and  may  be  cited  together  title! 
with  those  Acts  as  the  Settled  Land  Acts,  1882  to  1889, 

and  separately  as  the  Settled  Land  Act,  1889. 

2.  Any  building  lease,  and  any  agreement  for  granting  °P*j?n  of 
building  leases,  under  the  Settled  Land  Act,  1882,  may  building  leue, 
contain  an  option,  to  be  exercised  at  any  time  within  J^*  **  Vlct* 
an  agreed  number  of  years  not  exceeding  ten,  for  the 

lessee  to  purchase  the  land  leased  at  a  price  fixed  at  the 
time  of  the  making  of  the  lease  or  agreement  for  the 
lease,  such  price  to  be  the  best  which  having  regard  to 
the  rent  reserved  can  reasonably  be  obtained,  and  to  be 
either  a  fixed  sum  of  money  or  such  a  sum  of  money  as 
shall  be  equal  to  a  stated  number  of  years  purchase  of 
the  highest  rent  reserved  by  the  lease  or  agreement. 

See  S.  L.  A.,  88.  6,  7,  8,  31 :  and  compare  Oceanic  Steam  Navi- 
gation Co.  v.  Sutherberry,  16  Ch.  D.  236. 

3.  Such  price  when  received  shall  for  all  purposes  be  Pri?e  J°  be 
capital  money  arising  under  the  Settled  Land  Act,  1882.  money. 


394 


THE  SETTLED  LAND  ACT,  1890. 


CHAPTER  VI. 

THE  SETTLED  LAND  ACT,  1890. 
53  &  54  Vict.  c.  69. 

An  Act  to  amend  the  Settled  Land  Acts,  1882  to  1889. 

[18th  August,  1890.] 

ss.  i,  %  3, 4.  Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 


Preliminary. 
Short  title. 


Preliminary. 

1.  This  Act  may  be  cited  as  the  Settled  Land  Act, 
1890. 

2.  The  Settled  Land  Acts,  1882  to  1889,  and  this  Act 
are  to  be  read  and  construed  together  as  one  Act,  and 
may  be  cited  as  the  Settled  Land  Acts,  1882  to  1890. 

interpretation.       3.  Expressions  used  in  this  Act  are  to  hare  the  same 

meanings  as  those  attached  by  the  Settled  Land  Acts, 
1882  to  1889,  to  similar  expressions  used  therein. 


Acts  to  be 
construed 
together. 


2^m'*£(WM-  Definitions. 

Instrument  in        4. — (1.)  Every  instrument  whereby  a  tenant  for  life, 

consideration       .  .,  .  ,»  .  .  - 

of  marriage,  1Q  consideration  of  marriage  or  as  part  or  by  way  of  any 
&c » t0  bft^rt  family  arrangement,  not  being  a  security  for  payment  of 
ment.  money  advanced,  makes  an  assignment  of  or  creates  a 

charge  upon  his  estate  or  interest  under  the  settlement 
is  to  be  deemed  one  of  the  instruments  creating  the 
settlement,  and  not  an  instrument  vesting  in  any  person 
any  right  as  assignee  for  value  within  the  meaning  or 
operation  of  section  fifty  of  the  Act  of  1882. 


THE  SETTLED  LAND  ACT,   1890.  395 

(2.)  This  section   is  to  apply  and  have  effect  with   ss.  4, 5, 6, 7. 
respect  to  every  disposition  before  as  well  as  after  the     2fcrfntffaw. 
passing  of  this  Act.  unless  inconsistent  with  the  nature         

.  45  6  46  Vict. 

or  terms  of  the  disposition.  c.  38. 

See  S.  L.  A.,  8.  2  (1),  n.  "Pin  money ";  s.  20,  n.  "Family 
charges  " ;  Be  Marquis  of  Ailesbury's  S.  K,  42  W.  R.  45,  where  the 
charge  was  before  this  Act. 

Exchanges.  Exchanges. 

5.  On  an  exchange  or  partition  any  easement,  right,  Creation  of 

..«  /»  -i  •    i  i  i  i       easements 

or  privilege  of  any  kind  may  be  reserved  or  may  be  0n  exchange 


ion. 


granted  over  or  in  relation  to  the  settled  land  or  any  °*partiti 
part  thereof,  or  other  land  or  an  easement,  right,  or 
privilege  of  any  kind  may  be  given  or  taken  in  exchange 
or  on  partition  for  land  or  for  any  other  easement,  right, 
or  privilege  of  any  kind. 

See  S.  L.  A.,  s.  3  (iii.),  (iv.) ;  b.  17. 

Completion  of  Contracts.  Completion  of 

*  Contracts, 

6.  A  tenant  for  life  may  make  any  conveyance  which  power  t0 
is  necessary  or  proper  for  giving  effect  to  a  contract  C0™Plete 
entered  into  by  a  predecessor  in  title,  and  which  if  made  contract. 
by  such  predecessor  would  have  been  valid  as  against  his 
successors  in  title. 

See  S.  L.  A.,  s.  31 ;  this  Act  by  this  s.  extends  the  powers  given  by 
that  s.,  to  the  case  of  contracts  having  priority  to  the  settlement. 
North,  J.,  has  said  that  this  s.  does  not  apply  to  leases :  Be  Kemeys- 
Tynte,  1892,  2  Ch.  211,  213,  but  S.  L.  A.,  s.  20  (1),  applies  the  word 
"  convey  "  to  a  lease.  S.  L.  A.,  s.  12  (i.),  however,  makes  special  pro- 
vision for  contracts  for  leases. 

Leases,  Leases. 

7.  A  lease  for  a  term  not  exceeding  twenty-one  years  proTision  as  to 
at  the  best  rent  that  can  be  reasonably  obtained  without  lea8C8  for  21 
fine,  and  whereby  the  lessee  is   not    exempted   from 
punishment  for  waste,  may  be  made  by  a  tenant  for 

life— 

(i.)  Without  any  notice  of  an  intention  to  make  the 
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t>b.  7 ,  0|  y. 

Leases, 

45  &  46  Vict. 
c.  38. 


Provision  as 
to  mining 
leases. 


Power  to 
reserve  a 
rent -charge 
on  a  grant  in 
fee  simple. 


44  &  45  Vict. 
c.  41. 


same  having  been  given  under  section  forty- 
five  of  the  Act  of  1882 ;  and 

(ii.)  Notwithstanding  that  there  are  no  trustees  of  the 
settlement  for  the  purposes  of  the  Settled  Land 
Acts,  1882  to  1890;  and 

(iii.)  By  any  writing  under  hand  only  containing  an 
agreement  instead  of  a  covenant  by  the  lessee 
for  payment  of  rent  in  cases  where  the  term 
does  not  extend  beyond  three  years  from  the 
date  of  the  writing. 

See  S.  L.  A.,  ss.  6,  7, 45,  and  s.  10,  infrh. 

As  to  exemption  from  punishment  for  waste,  within  this  s.,  see 
Davie*  v.  Davies,  38  Ch.  D.  499  (a  decision  on  the  S.  E.  A.,  s.  46) ; 
also,  37  Sol.  J.  at  p.  76,  and  cases  there  cited :  also  Be  CariwrighX% 
41  Ch.  D.  532. 

8.  In  a  mining  lease— 

(i.)  The  rent  may  be  made  to  vary  according  to  the 
price  of  the  minerals  or  substances  gotten,  or 
any  of  them : 

(ii.)  Such  price  maybe  the  saleable  value,  or  the  price 
or  value  appearing  in  any  trade  or  market  or 
other  price  list  or  return  from  time  to  time,  or 
may  be  the  marketable  value  as  ascertained  in 
any  manner  prescribed  by  the  lease  (including 
a  reference  to  arbitration),  or  may  be  an  average 
of  any  such  prices  or  values  taken  during  a 
specified  period. 

See  S.  L.  A.,  ss.  6,  7,  9. 

9.  Where,  on  a  grant  for  building  purposes  by  a 
tenant  for  life,  the  land  is  expressed  to  be  conveyed  in 
fee  simple  with  or  subject  to  a  reservation  thereout  of  a 
perpetual  rent  or  rent-charge,  the  reservation  shall  operate 
to  create  a  rent-charge  in  fee  simple  issuing  out  of  the 
land  conveyed,  and  having  incidental  thereto  all  powers 
and  remedies  for  recovery  thereof  conferred  by  section 
forty-four  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  and  the  rent-charge  so  created  shall  go  and 
remain  to  the  uses  on  the  trusts  and  subject  to  the 
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powers  and  provisions   which,  immediately  before  the      ss.  9, 10. 
conveyance,  were  subsisting  with  respect  to  the  land  out        Leases. 
of  which  it  is  reserved.  

See  S.  L.  A.,  ss.  10,  24,  2  (10)  (i.). 

Mansion  and  Path.  Mansion  ami 

Park. 

10. — (1.)  From  and   after  the  passing  of  this  Act  Restriction  on 
section  fifteen  of  the  Act  of  1882,  relating  to  the  sale  or  8ale  of 


mansion. 


leasing  of  the  principal  mansion  house,  shall  be   and 
the  same  is  hereby  repealed. 

(2.)  Notwithstanding  anything  contained  in  the  Act 
of  1882,  the  principal  mansion  house  (if  any)  on  any 
settled  land,  and  the  pleasure  grounds  and  park  and 
lands  (if  any)  usually  occupied  therewith,  shall  not  be 
sold,  exchanged,  or  leased  by  the  tenant  for  life  without 
the  consent  of  the  trustees  of  the  settlement  or  an  order 
of  the  Court. 

For  the  principles  on  which  the  Court  makes  or  refuses  the  order,  Order  of 
see  Be  Marquis  of  AUesbury's  S.  E.f  1892,  1  Ch.  506,  546 ;  1892,   Court. 
A.  C.  356.    And  the  Court  may  consider  the  welfare  of  the  estate 
and  the  tenants  and  labourers. — S.  C. 

(3.)  Where  a  house  is  usually  occupied  as  a  farm- 
house, or  where  the  site  of  any  house  and  the  pleasure 
grounds  and  park  and  lands  (if  any)  usually  occupied 
therewith  do  not  together  exceed  twenty-five  acres  in 
extent,  the  house  is  not  to  be  deemed  a  principal  mansion 
house  within  the  meaning  of  this  section. 

This  s.  applies  to  a  lease  of  easements  over  the  park,  &c. :  Suther-  Easements 

land  v.  Sutherland,  1893,  3  Ch.  169.  over  park. 

For  a  case  of  one  mansion-house,  with  lands  in  different  counties,  Land  in 

distant  from  each  other,  see  Be  Thompson,  21  L.  R.  Ir.  109.  different 

As  to  the  circumstances  under  which  the  Court  will,  under  the  C0Dnties- 

S.  E.  A.,  authorize  a  sale  of  the  mansion-house  where  the  tenant  for  Sale  ?f 

life  is  an  infant,  though  a  remainderman  objects,  see  Marquis  of  mainderman 

Camden  v.  Murray,  27  Sol.  J.  652.  objecting. 

The  fact  that  the  mansion  is  expressly  excepted  from  the  power  of  Effect  of 

sale  given  by  the  settlement  will  not  prevent  the  Court  from  author-  express 

izing  a  sale :  Be  Brown's  Will,  27  Ch.  D.  179.  exception. 

The  consent  of  the  mortgagee  of  the  estate  for  life  is  of  course  Mortgagee's 

necessary  :  S.  L.  A.,  s.  50  (3) :  Be  Sebright,  33  Ch.  D.  429.  consent. 
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SS.  10, 11,  12.       All  future  settlements  should  contain,  as  authorized  by  S.  L.  A., 

s.  57,  an  express  provision  removing  the  restriction  imposed  by  S.  L.  A., 
1890,  s.  10,  and,  where  still  necessary,  defining  the  house  and  land  to 
which  it  applies. 

For  form  of  summons  for  leasing  under  this  s.,  see  Forms  IV.  and 
V. ;  and  for  sale,  Forms  VI.  and  VII.,  Chap,  viii.,  infra ;  and  as  to 
service  of  the  summons,  r.  4,  ib. ;  and  for  Forms  of  Orders,  Seton, 
(5th  ed.),  1514—17, 1519. 


Mansion  and 
Park. 

Provision  in 
future  as  to 
mansion,  &c. 


The  liaising  of 
Money. 

Power  to 
raise  money  by 
mortgage. 


The  Raising  of  Money. 

U. — (1.)  Where  money  is  required  for  the  purpose  of 
discharging  an  incumbrance  on  the  settled  land  or  part 
thereof,  the  tenant  for  life  may  raise  the  money  so 
required,  and  also  the  amount  properly  required  for 
payment  of  the  costs  of  the  transaction  on  mortgage  of 
the  settled  land,  or  of  any  part  thereof,  by  conveyance 
of  the  fee  simple  or  other  estate  or  interest  the  subject 
of  the  settlement,  or  by  creation  of  a  term  of  years  in 
the  settled  land,  or  any  part  thereof,  or  otherwise,  and 
the  money  so  raised  shall  be  capital  money  for  that 
purpose,  and  may  be  paid  or  applied  accordingly. 

(2.)  Incumbrance  in  this  section  does  not  include  any 
annual  sum  payable  only  during  a  life  or  lives  or  during 
a  term  of  years  absolute  or  determinable. 

Where  the  transaction  is  wholly  or  partly  a  new  mortgage  to  secure 
an  existing  debt  which  is  transferred,  and  there  is  no  money  to  be  paid 
to  the  trustees,  still  it  is  conceived  the  trustees  must  be  parties  to  the 
mortgage  and  direct  payment  by  the  mortgagee  to  the  transferor ;  and 
see  S.  L.  A.,  s.  45 ;  S.  L.  A.,  1884,  s.  5  (5),  n. 

It  is  conceived  that  this  s.  applies  to  all  incumbrances,  whether  prior 
to  the  settlement  or  not  (see  the  facts  of  the  case  cited  below),  and 
whether  raised  or  not  raised. 
8.  L.  A.,  s.  53.       The  tenant  for  life  will  be  restrained  from  mortgaging  a  part  of  the 

settled  land  not  already  mortgaged,  if  the  mortgage  is  injurious  to  the 
interests  of  others  claiming  under  the  settlement :  Hampden  v.  Earl 
of  Buckinghamshire,  1893,  2  Ch.  531. 

And  as  to  the  powers,  apart  from  this  Act,  of  a  tenant  for  life  to 
deal  with  mortgages  on  the  settled  land,  see  More  v.  More9  37  W.  R. 
414. 


Trustees 
should  be 
parties  to 
mortgage. 


*'  Incum- 
brance." 


Dealings  as  be- 
tween Tenant 
for  Life  and 
the  Estate. 

Provision 
enabling  deal- 
ings with 
tenant  for  life. 


Dealings  as  between  Tenant  for  Life  and  the  Estate. 

12.  Where  a  sale  of  settled  land  is  to  be  made  to  the 
tenant  for  life,  or  a  purchase  is  to  be  made  from  him  of 


THE  SETTLED  LAND  ACT,   1890.  399 

land  to  be  made  subject  to  the  limitations  of  the  settle-  ss.  12, 13. 

ment,  or  an  exchange  is  to  be  made  with  him  of  settled  ^"^  te. 

land  for  other  land,  or  a  partition  is  to  be  made  with  him  twem  fencad 

of  land  an  undivided  share  whereof  is  subject  to  the  the  Estate. 

limitations  of  the  settlement,  the  trustees  of  the  settle-  .    .~r     , 

7  Application  of 

ment  shall  stand  in  the  place  of  and  represent  the  tenant  capital  money, 
for  life,  and  shall,  in  addition  to  their  powers  as  trustees, 
have  all  the  powers  of  the  tenant  for  life  in  reference  to 
negotiating  and  completing  the  transaction. 


Application  of  Capital  Money.  Application  of 

Capital  Money* 

13.  Improvements  authorized  by  the  Act  of  1882  shall 
include  the  following ;  namely, 

(i.)  Bridges ; 

(ii.)  Making  any  additions  to  or  alterations  in  build- 
ings reasonably  necessary  or  proper  to  enable 
the  same  to  be  let ; 

(iii.)  Erection  of  buildings  in  substitution  for  build- 
ings within  an  urban  sanitary  district  taken  by 
a  local  or  other  public  authority,  or  for  build- 
ings taken  under  compulsory  powers,  but  so 
that  no  more  money  be  expended  than  the 
amount  received  for  the  buildings  taken  and 
the  site  thereof ; 

(iv.)  The  rebuilding  of  the  principal  mansion-house  on 
the  settled  land :  Provided  that  the  sum  to  be 
applied  under  this  sub-section  shall  not  exceed 
one-half  of  the  annual  rental  of  the  settled  land. 

As  to  what  improvements  are,  or  are  not,  authorized  under  this  s.   Improvements. 
&  S.  L.  A.,  s.  25,  see  note  to  that  s.  suprh. 

As  to  what  is  an  "  addition  to  or  alteration  in  buildings,**  see  Re  Additions  or 
OaskeWs  S.  E.f  1894, 1  Ch.  485.    There  must  be  a  present  intention  to  alterations, 
let,  if  not  an  actual  prospect  of  letting,  to  be  within  subs,  (ii.) :  Be  Be  Present  inten- 
Teissier9s  S.  Kt  1893, 1  Ch.  153 ;  He  Lord  Gerard's  S.  E.%  1893, 3  Ch.  tion  to  let' 
252,  260,  264,  267.    "  Rebuilding,"  in  subs,  (iv.),  does  not  include   "  Rebuilding." 
structural  repairs :  lie  De  Teissier's  S.  E.,  ubi  sup. ;  but  the  alteration, 
enlargement,  and  reconstruction  of  a  mansion  may  be  within  the  subs., 
although  part  of  the  mansion  house  is  left  intact,  or  some  of  the  walls 
are  utilized  :  Be  Walker's  S.  E,  1894, 1  Ch.  189 ;  and  see  Be  GaskelVs 
S.  E.,  ubi  sup. 
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SS.  13, 14,  15. 

Application  of 
Capital  Money, 

"  Annual 
rental." 


Land  Clauses 
Acts. 

General 
jurisdiction. 


Capital  money 
in  Court  may 
be  paid  out  to 
trustees. 


Court  may 
order  pay- 
ment for 
improvements 
executed. 


The  income,  arising  from  capital  moneys,  should  be  included  when 
calculating  the  "  annual  rental " :  Re  De  Teissier's  8.  E.,  vhi  suprh  ;  also 
the  rents  of  all  estates  settled  on  the  same  limitations  as  that  on 
which  the  mansion-house  stands :  Re  Lord  Gerard's  S.  E.,  ubi  supra ; 
also  the  rental  value  of  a  farm  usually  let,  but  for  the  time  being 
unlet ;  but  not  the  rental  value  of  land  in  the  occupation  of  the  tenant 
for  life :  Be  Walker's  S.  E.,  ubi  supra.  There  are  no  deductions  to  be 
made  as  there  are  under  e.  4  of  the  Limited  Owners'  Residences  Act, 
1870.  As  to  the  time  when  the  rental  should  be  calculated,  see  Sugd. 
Pow.  (8th  ed.),  706. 

The  decisions,  as  to  the  application  of  purchase  money,  under  the 
Lands  Clauses  Acts,  are  not  applicable  to  this  s.  or  S.  L.  A.,  s.  25, 
suprh :  Re  Lord  Gerartfs  S.  E.,  ubi  sup. 

As  to  the  general  jurisdiction  of  the  Court  in  authorizing  repairs  and 
improvements,  see  Be  De  Teissier's  S.  E.y  ubi  sup. 

For  further  powers  as  to  erection  of  a  mansion-house,  see  the  Limited 
Owners'  Residences  Acts,  33  &  34  Vict.  c.  56 ;  and  34  &  35  Vict,  c  84. 

14.  AH  or  any  part  of  any  capital  money  paid  into 
Court  may,  if  the  Court  thinks  fit,  be  at  any  time  paid 
out  to  the  trustees  of  the  settlement  for  the  purposes  of 
the  Settled  Land  Acts,  1882  to  1890. 

This  s.  meets  the  decision  in  Cookes  v.  Cookes,  34  Ch.  D.  498 ;  and 
see  S.  L.  A.,  1882,  s.  21  (ix.),  n.,  s.  22. 

15.  The  Court  may,  in  any  case  where  it  appears 
proper,  make  an  order  directing  or  authorizing  capital 
money  to  be  applied  in  or  towards  payment  for  any 
improvement  authorized  by  the  Settled  Land  Acts,  1882 
to  1890,  notwithstanding  that  a  scheme  was  not,  before 
the  execution  of  the  improvement,  submitted  for  ap- 
proval, as  required  by  the  Act  of  1882,  to  the  trustees 
of  the  settlement  or  to  the  Court. 

See  S.  L.  A.,  s.  26,  and  note  thereto. 

Under  this  s.,  capital  money  will  be  applied  in  recouping  to  a  tenant 
for  life  the  cost  of  improvements  executed  since  1882 :  Be  OrmroaVs 
8.  E.y  1892,  2  Ch.  318 ;  but,  even  if  the  s.  is  retrospective,  the  Court 
will  not  usually  make  the  order  as  regards  improvements  executed 
before  1883,  see  S.  C. ;  nor  direct  repayment  of  instalments  of  a  rent- 
charge,  paid  by  a  tenant  for  life  before  the  date  at  which  he  has  required 
redemption  under  the  S.  L.  A.,  1887  :  Re  DaHsons"  S.  R,  1892,  3  Ch. 
522 ;  Re  Howards  8.  E.t  1892, 2  Ch.  233 ;  nor  make  a  prospective  order 
directing  future  capital  moneys  to  be  applied  in  payment  of  costs  of 
improvements  executed,  or  in  repayment  of  moneys  paid,  or  to  be  paid, 
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in  keeping  down  charges  created  to  raise  money  for  improvements :  Be  SS.  15,  16,  17. 
Marquis  of  Bristol  8.E.,  1893, 3  Ch.  161 ;  see  also  Be  Millard's  8.  E.,  

ib.  116.  ^*?'*r of 

Capital  Money. 
TrU8tees.  Trustees. 

16.  Where  there  are  for  the  time  being  no  trustees  of  Tnutees  for 
the  settlement  within  the  meaning  and  for  the  purposes  onh^Act*8 
of  the  Act  of  1882,  then  the  following  persons  shall,  for 
the  purposes  of  the  Settled  Land  Acts,  1882  to  1890,  be 
trustees  of  the  settlement ;  namely, 

(i.)  The  persons  (if  any)  who  are  for  the  time  being 
under  the  settlement  trustees,  with  power  of 
or  upon  trust  for  sale  of  any  other  land  com- 
prised in  the  settlement  and  subject  to  the 
same  limitations  as  the  land  to  be  sold,  or  with 
power  of  consent  to  or  approval  of  the  exercise 
of  such  a  power  of  sale,  or,  if  there  be  no  such 
persons,  then 
(ii.)  The  persons  (if  any)  who  are  for  the  time  being 
under  the  settlement  trustees  with  future  power 
of  sale,  or  under  a  future  trust  for  sale,  of  the 
land  to  be  sold,  or  with  power  of  consent  to  or 
approval  of  the  exercise  of  such  a  future  power 
of  sale,  and  whether  the  power  or  trust  taked 
effect  in  all  events  or  not 

See  S.  L.  A.,  s.  2  (8);  and,  on  subs,  i.,  Be  Brown's  Will,  27 
Ch.  D.  179 ;  Constable  v.  Constable,  32  ib.  233,  237 ;  on  subs,  ii., 
Wheelwright  v.  Walker,  23  ib.  752,  761 ;  Be  Bryant,  44  Ch.  D.  218. 

17. — (1.)  All  the  powers  and  provisions  contained  in  Application 
the  Conveyancing  and  Law  of  Property  Act,  1881,  with  $^£tT 
reference  to  the  appointment   of   new  trustees,  and   the   TvA- c-  41»  « 
discharge  and  retirement  of  trustees,  are  to  apply  to  and  o/22sfee*r*n 
include  trustees  for  the  purpose*  of   the  Settled   Land 
Acts9  1882  to  1890,   whether  appointed  by  the  Court  or 
by  the  settlement,  or  under  provisions   contained   in   the 
settlement. 

(2.)  This  section  applies  and  is  to  have  effect  with 
respect  to  an  appointment  or  a  discharge  and  retirement 

2  d 
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SS.  17,  18,  19. 


Trustees. 


Extension  of 
meaning  of 
"  working 
classes  "  in 
48  &  49  Vict, 
c.  72. 


Power  to 
vacate  regis- 
tration of 
writ. 


of  trustees  taking  place  before  as  well  as  after  the  passing 
of  this  Act. 

(3.)  This  section  is  not  to  render  invalid  or  prejudice 
any  appointment  or  any  discharge  and  retirement  of 
trustees  effected  before  the  passing  of  this  Act  otherwise 
than  under  the  provisions  of  the  Conveyancing  and  Law 
of  Property  Act,  1881. 

This  s.  is  repealed  ami  in  effect  replaced  by  T.  A.,  a,  47,  suprh. 

18.  The  provisions  of  section  eleven  of  the  Housing  of 
the  Working  Glasses  Act,  1885,  and  of  any  enactment 
which  may  be  substituted  therefor,  shall  have  effect  as 
if  the  expression  "  working  classes  "  included  all  classes 
of  persons  who  earn  their  livelihood  by  wages  or  salaries : 
Provided  that  this  section  shall  apply  only  to  buildings 
of  a  rateable  value  not  exceeding  one  hundred  pounds 
per  annum. 

See  Chap.  VII.,  infrh. 

19.  The  registration  of  a  writ  or  order  affecting  land 
may  be  vacated  pursuant  to  an  order  of  the  High  Court 
or  any  Judge  thereof. 

See  Land  Charges  Registration  and  Searches  Act,  1888,  s.  5  (4),  n.f 
suprh. 
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CHAPTER  VII. 

THE   HOUSING  OP    THE  WORKING   CLA8SES   ACT,  1890 

(53  &  64  VICT.  c.  70),  s.  74,  subs.  (1). 

[18th  August,  1890.] 

74.— (1.)  The    Settled    Land    Act,    1882,    shall    be  Amendment  of 
amended  as  follows :—  eM*8  ^ 

(a)  Any  sale,  exchange,  or  lease  of  land  in  pursuance 

of  the  said  Act,  when  made  for  the  purpose  of 
the  erection  on  such  land  of  dwellings  for  the 
working  classes,  may  be  made  at  such  price,  or 
for  such  consideration,  or  for  such  rent,  as  haying 
regard  to  the  said  purpose,  and  to  all  the  cir- 
cumstances of  the  case,  is  the  best  that  can  be 
reasonably  obtained,  notwithstanding  that  a 
higher  price,  consideration,  or  rent  might  have 
been  obtained  if  the  land  were  sold,  exchanged, 
or  leased  for  another  purpose. 

(b)  The  improvements  on  which  capital  money  may  be 

expended,  enumerated  in  section  twenty-five  of 
the  said  Act,  and  referred  to  in  section  thirty  of 
the  said  Act,  shall,  in  addition  to  cottages  for 
labourers,  farm  servants,  and  artizans  whether 
employed  on  the  settled  land  or  not,  include  any 
dwellings  available  for  the  working  classes,  the 
building  of  which  in  the  opinion  of  the  Court  is 
not  injurious  to  the  estate. 

This  s.  is  a  re-enactment  of  s.  11  of  the  Housing  of  the  Working 
Classes  Act,  1885,  which  Act  is  repealed  (except  as  to  a  small  part, 
not  including  s.  11)  by  s.  102  of  this  Act. 

The  last  clause  of  the  h.  seems  to  imply  that  in  every  case  the 
opinion  of  the  Court  must  be  obtained  that  the  expenditure  is  not 
injurious  to  the  estate ;  at  least,  it  will  not  be  prudent  for  trustees  to 
omit  to  do  so. 

2  d  2 
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CHAPTER  VIII. 
THE  SETTLED  LAND  ACT   RULES,  1882. 

December,  1882. 

1.  The  expression  "  the  Act "  used  in  these  rules  means 
the  Settled  Land  Act,  1882. 

Words  defined  by  the  Act  when  used  in  these  rules  have 
the  same  meanings  as  in  the  Act. 

The  expression  "  the  tenant  for  life  "  includes  the  tenant 
for  life  as  defined  by  the  Act,  and  any  person  having  the 
powers  of  a  tenant  for  life  under  the  Act. 

2.  All  applications  to  the  Court  under  the  Act  may  be 
made  by  summons  in  chambers ;  and  if  in  any  case  a  petition 
shall  be  presented  without  the  direction  of  the  judge,  no 
further  costs  shall  be  allowed  than  would  be  allowed  upon  a 
summons. 

Cost  of  peti-  [Note. — Costs  of  a  petition  were  allowed  in  Be  Bethlehem  and 

tion.  Bridewell  Hospitals,  30  Ch.  D.  541;  Be  Arnold,  3L  Sol.  J.  560;  Ex 

parte  Jesus  College,  50  L.  T.  583 ;  and  Be  Earl  de  Grey,  W.  N.,  1887, 
Fund  exceed-  241.  It  is  understood  that  this  r.  applies  to  an  application  for  pay- 
ing £1000.         mellt  out  of  Court,  to  S.  L.  A.  trustees,  of  a  fund  exceeding  £1000.] 

3.  The  forms  in  the  Appendix  to  these  rules  are  to  be 
followed  as  far  as  possible,  with  such  modification  as  the 
circumstances  require.  All  summonses,  petitions,  affidavits, 
and  other  proceedings  under  the  Act  are  to  be  entitled 
according  to  Form  I.  in  the  Appendix. 

[Note. — Form  ii.  now  needs  some  modification  to  meet  the  existing 
R.  S.  C. :  see  note  to  that  Form,  infra.'] 

4.  The  persons  to  be  served  with  notice  of  applications  to 
the  Court  shall,  in  the  first  instance,  be  as  follows : — 

In  the  case  of  applications  by  the  tenant  for  life  under 
sections  15  and  34,  the  trustees. 

[Note. — S.  15  is  now  repealed,  and,  in  the  main,  re-enacted  by 
S.  L.  A.,  1890,  s.  10.] 
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In  the  case  of  applications  under  section  38,  the  trustees 

(if  any),  and  the  tenant  for  life  if  not  the  applicant. 
In  the  case  of  applications  under  section  44,  the  tenant  for 

life,  or  the  trustees,  as  the  case  may  be. 
No  other  person  shall  in  the  first  instance  be  served. 
Except  as  hereinbefore  provided  where  an  application  under 
the  Act  is  made  by  any  person  other  than  the  tenant  for 
life,  the  tenant  for  life  alone  shall  be  served  in  the  first 
instance. 

5.  Except  in  the  cases  mentioned  in  the  last  rule,  applica- 
tions by  a  tenant  for  life  shall  not  in  the  first  instance  be 
served  on  any  person. 

6.  The  judge  may  require  notice  of  any  application  under 
the  Act  to  be  served  upon  such  persons  as  he  thinks  fit,  and 
may  give  all  necessary  directions  as  to  the  persons  (if  any) 
to  be  served,  and  snch  directions  may  be  added  to  or  varied 
from  time  to  time  as  the  case  may  require.  Where  a  petition 
is  presented,  the  petitioner  may,  after  the  petition  has  been 
filed,  apply  by  summons  in  chambers  (Appendix,  Form 
XXIII.)  for  directions  with  regard  to  the  persons  on  whom 
the  petition  ought  to  be  served.  If  any  person  not  already 
served  is  directed  to  be  served  with  notice  of  an  application, 
the  application  shall  stand  over  generally,  or  until  such  time 
as  the  judge  directs.  The  judge  may  in  any  particular  case, 
upon  such  terms  (if  any)  as  he  thinks  fit,  dispense  with 
service  upon  any  person  upon  whom,  under  these  rules,  or 
under  any  direction  of  the  judge,  any  application  is  to  be 
served. 

[Notes. — The  proper  time  for  an  application  under  this  rule  in  Time  for 
regard  to  the  appointment  of  new  trustees,  is  after  a  summons  for  RPP"c*tion* 
their  appointment  has  been  taken  out ;  but  where  an  action  had  been 
commenced  and  an  injunction  obtained  to  restrain  an  intended  sale 
by  the  tenant  for  life  until  trustees  for  the  purposes  of  the  Act  had 
been  appointed,  an  order  as  to  the  service  of  notice  of  the  summons 
was  made  before  the  summons  was  taken  out :  Wheelwright  v.  Walker, 
23  Ch.  D.  763. 

Service  on  the  children  of  the  tenant  for  life  was  dispensed  with,  Service  Alt- 
where  the  Court  deemed  their  interests  sufficiently  represented  by  the  P6118*1  with' 
trustees,  who  had  been  served :  Re  Brown9 8  Will,  27  Ch.  D.  180.] 

And  Bee,  on  this  and  the  two  preceding  rr.,  Be  Marq.  of  Aile&bury, 
8.  E.,  42  W.  R.  46. 

> 

7.  It  shall  be  sufficient  upon  any  application  under  the 
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Act  to  verify  by  affidavit  the  title  of  the  tenant  for  life  and 
trustees  or  other  persons  interested  in  the  application  unless 
the  judge  in  any  particular  case  requires  further  evidence. 
Such  affidavit  may  be  in  the  form  or  to  the  effect  of  Form 
No.  VIII.  in  the  Appendix. 

8.  Any  sale  authorized  or  directed  by  the  Court  under  the 
Act,  shall  be  carried  into  effect  out  of  Court,  unless  the  judge 
shall  otherwise  order,  and  generally  in  such  a  manner  as  the 
judge  may  direct. 

9.  Where  the  Court  authorizes  generally  the  tenant  for 
life  to  make  from  time  to  time  leases  or  grants  for  building 
or  mining  purposes  under  section  10  of  the  Act,  the  order 
shall  not  direct  any  particular  lease  or  grant  to  be  settled  or 
approved  by  the  judge  unless  the  judge  shall  consider  that 
there  is  some  special  reason  why  such  lease  or  grant  should 
be  settled  or  approved  by  him.  Where  the  Court  authorizes 
any  such  lease  or  grant  in  any  particular  case,  or  where  the 
Court  authorizes  a  lease  under  section  15  of  the  Act,  the 
order  may  either  approve  a  lease  or  grant  already  prepared 
or  may  direct  that  the  lease  or  grant  shall  contain  conditions 
specified  in  the  order  or  such  conditions  as  may  be  approved 
by  the  judge  at  chambers  without  directing  the  lease  or 
grant  to  be  settled  by  the  judge. 

[Note. — As  to  leases  under  s.  15  see  now  S.  L.  A.,  1890,  s.  10.] 

10.  Any  person  directed  by  the  tenant  for  life  to  pay  into 
Court  any  capital  money  arising  under  the  Act  may  apply 
by  summons  at  chambers  for  leave  to  pay  the  money  into 
Court.     (Appendix,  Forms  IX.,  X.,  XL) 

11.  The  summons  shall  be  supported  by  an  affidavit 
setting  forth : — 

1.  The  name  and  address  of  the  person  desiring  to  make 

the  payment. 

2.  The  place  where  he  is  to  be  served  with  notice  of  any 

proceeding  relating  to  the  money. 

3.  The  amount  of  money  to  be  paid  into  Court  and  the 

account  to  the  credit  of  which  it  is  to  be  placed. 

4.  The  name  and  address  of  the  tenant  for  life  under  the 

settlement  by  whose  direction  the  money  is  to  be 
paid  into  Court. 

5.  The  short  particulars  of  the  transaction  in  respect  of 

which  the  money  is  payable. 
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12.  The  order  made  upon  the  summons  for  payment  into 
Court  may  contain  directions  for  investment  of  the  money 
on  any  securities  authorized  by  section  21,  sub-section  1  of 
the  Act,  and  for  payment  of  the  dividends  to  the  tenant  for 
life,  either  forthwith  or  upon  production  of  the  consent  in 
writing  of  the  applicant ;  the  signature  to  such  consent  to 
be  verified  by  the  affidavit  of  a  solicitor.  Bat  if  the  transac- 
tion in  respect  of  which  the  money  arises  is  not  completed 
at  the  date  of  payment  into  Court,  the  money  shall  not, 
without  the  consent  of  the  applicant,  be  ordered  to  be  in- 
vested in  any  securities  other  than  those  upon  which  cash 
under  the  control  of  the  Court  may  be  invested. 

13.  Money  paid  into  Court  under  the  Act  shall  be  paid  to 
an  account,  to  be  entitled  in  the  matter  of  the  settlement, 
with  a  short  description  of  the  mode  in  which  the  money 
arises  if  it  is  necessary  or  desirable  to  identify  it,  and  in  the 
matter  of  the  Act.     (Appendix,  Forms  IX.,  X.,  and  XL) 

14.  Any  person  paying  into  Court  any  capital  money 
arising  under  the  Act  shall  be  entitled  first  to  deduct  the 
costs  of  paying  the  money  into  Court. 

[Note. — It  is  submitted  that  this  rule,  14,  is  ultra  vires.  The 
whole  purchase-money  must  under  the  Act  he  paid  to  the  trustees  and 
a  receipt  given  or  it  must  be  paid  into  Court,  otherwise  the  estate  will 
not  pass  by  the  conveyance.  This  is  the  old  rule  in  case  of  an  exercise 
of  an  ordinary  power  (Cockerell  v.  Cholmeley,  1  Clarke  &  Fin.  60)  and 
must  apply  to  a  sale  under  this  Act:  see  also  Daniell's  Chancery 
Forms  (4th  ed.),  p.  1005,  n.  (a),  and,  as  to  the  old  practice,  Christian 
v.  Chambers,  4  Hare,  307.  However,  in  Cardigan  v.  Curzon-Howe, 
30  Ch.  D.  631,  the  order  was  (p.  540)  that  purchaser  deduct  costs  of 
summons  out  of  the  fund  before  paying  it  in  :  and  see  S.  L.  A.,  s*  21, 
•*  subject  to  payment  of  claims  properly  payable  thereout."  When 
the  whole  money  has  been  paid  to  the  trustees,  any  costs  properly 
payable  can  then  be  paid.] 

15.  In  all  cases  not  provided  for  by  the  Act  or  these  rules, 
the  existing  practice  of  the  Court  as  to  costs  and  otherwise, 
so  far  as  the  same  may  be  applicable,  shall  apply  to  proceed- 
ings under  the  Act. 

16.  The  fees  and  allowances  to  solicitors  of  the  Court  in 
respect  to  proceedings  under  the  Act  shall  be  those  provided 
by  the  Rules  of  the  Supreme  Court  as  to  costs  for  the  time 
being  in  force,  so  far  as  they  are  applicable  to  such  proceed- 
ings. 
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17.  The  fees  to  be  taken  by  the  officers  of  the  Court  in 
respect  to  proceedings  under  the  Act  shall  be  those  provided 
by  the  Rules  of  the  Supreme  Court  as  to  Court  fees  for  the 
time  being  in  force,  so  far  as  they  are  applicable  to  such 
proceedings. 

18.  These  rules  shall  come  into  operation  from  and  after 
the  31st  December,  1882. 

19.  These  rules  may  be  cited  as  the  Settled  Land  Act 
Bales,  1882. 


(    409    ) 
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Form  I. 

Title  of  Proceedings.  (2) 

In  the  High  Court  of  Justice, 

Chancery  Division, 

Vice-Chancellor  Bacon, 

or 

Mr.  Justice  Chitty, 

[or  other  judge  before  whom  the  application  is  to  be  heard.'] 

In  the  matter  of  the  estate  [or,  of  the  timber  upon  the 

estate],  situate  at  in  the  county  of  ,  [or,  of  the  chattels], 

settled  by  a  settlement  made  by  an  indenture  dated  the  day  of 

,  and  made  between  [or,  by  the  Will  of  dated 

or  as  the  case  may  be."] 

And  in  the  matter  of  the  Settled  Land  Act,  1882. 


Form  II. 

Formal  Part  op  Summons.  (3) 

Title  as  in  Form  I. 


Let  all  parties  concerned  attend  at  my  chambers  at  the  Royal  Courts 
of  Justice  on  day,  the  day  of         ,  18    ,  at  o'clock 

in  the  forenoon,  on  the  hearing  of  an  application 

(a.)  On  the  part  of  A.  2?.,  the  tenant  for  life  [pr9  tenant  in  tail,  or 


(1)  The  Appendix  referred  to  in  the  preceding  rules  under  S.  L.  A. 

(2)  See  also  Table  of  Titles,  &c,  of  Petitions  and  Summonses  in 
the  Annual  Practice  (1895),  vol.  i.  Part  III.,  pp.  1244-5 ;  and  Be 
Wells,  Seton  (5th  ed.),  1512. 

And,  as  to  title  of  proceedings  under  the  Act,  where  an  action  is 
pending  for  execution  of  trusts  of  the  settlement,  see  Be  Parry,  W.  N., 
1884,  43. 

(3)  See  now  0.  54  r.  4  B.  (R.  S.  C,  November,  1893),  and  Annual 
Practice  (1895),  vol.  ii.  p.  108 :  Marcy  and  Prior, "  Forms  of  Originating 
Summons,"  1895,  pp.  50-56. 
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as  the  case  may  be,  describing  the  nature  of  the  applicants  estate]  under 
the  above-mentioned  settlement. 

Or,  (b.)  On  the  part  of  A.  2?.,  the  tenant  for  life  (or  as  the  case  may 
be)  under  the  above-mentioned  settlement  an  infant,  by  X.  Y.,  his 
testamentary  guardian  [or,  guardian  appointed  by  order  dated  the 
or,  next  friend]. 

Or,  (c.)  On  the  part  of  C.  B.  and  E.  F.,  the  trustees  of  the  above- 
mentioned  settlement  for  the  purposes  of  the  above-mentioned  Act. 

Or,  (d.)  On  the  part  of  G.  H.,  the  tenant  for  life  in  remainder  [or, 
tenant  in  tail  in  remainder,  or  as  the  case  may  be,  describing  the  appli- 
cants interest]  under  the  above-mentioned  settlement  subject  to  the 
life  interest  of  A.  £.  [or  as  the  case  may  be]. 

Or,  (e.)  On  the  part  of  I.  J.,  the  purchaser  of  the  lands  [or,  the 
timber  upon  the  lands,  or  chattels,  or  as  the  case  may  be]  settled  by 
the  above-mentioned  settlement. 

Or,  (/.)  On  the  part  of  I.  J.,  the  lessee  under  a  mining  lease  dated 
the  ,  18    ,  granted  under  the  powers  of  the  above-mentioned 

Act  of  the  mines  and  minerals  under  the  lands  settled  by  the  above- 
mentioned  settlement. 

Or,  (g.)  On  the  part  of  7.  J.,  the  mortgagee  under  a  mortgage  in- 
tended to  be  created  under  section  18  of  the  above-mentioned  Act  of 
the  lands  settled  by  the  above-mentioned  settlement. 

Or,  (A.)  On  the  part  of  K.  L.,  interested  under  the  contract  herein- 
after mentioned. 

Dated  the  day  of  ,  18 

This  summons  was  taken  out  by  of  ,  solicitor  for  the 

applicant. 

To 

(Add  the  names  of  the  persons  (if  any)  on  whom  ike  summons  is  to  be 
served.) 


Form  III. 
Summons  under  S.  10  fob  General  Leasing  Powers. 

Title  and  formal  parts  as  in  Forms  I.  and  II.  (a)  or  (b). 

1.  That  the  applicant  [or  in  the  case  of  an  infant  that  the  said 
X  Y.  during  the  infancy  of  the  said  A.  B.],  and  each  of  his  successors 
in  title  [or  in  the  case  of  an  infant,  each  of  the  successors  in  title  of 
the  said  A.  2?.],  being  a  tenant  for  life  or  having  the  powers  of  a  tenant 
for  life  under  the  above-mentioned  Act,  may  pursuant  to  section  10  of 
the  said  Act  be  authorized  from  time  to  time  to  make  building  [or 
mining]  leases  of  the  lands  comprised  in  tbe  said  settlement  for  the 
term  of  years  [or  in  perpetuity]  on  the  conditions  specified  in  the 
said  Act  [or  on  other  conditions  than  those  specified  in  sections  7  to  9 
of  the  said  Act]. 

2.  That  the  costs  of  this  application  may  be  directed  to  be  taxed  as 
between  solicitor  and  client,  and  that  the  same  when  taxed  may  bu 
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paid  out  of  the  property  subject  to  the  said  settlement,  and  that  for 
that  purpose  all  necessary  directions  may  be  given. 

Note. — The  proposed  conditions  ought  not,  except  in  simple  cases,  to 
be  set  forth  in  the  summons. 

[Note. — The  costs  are  directed  to  be  taxed  as  between  solicitor  and 
client:  see  S.  L.  A.,  s.  46  (6).] 


Form  IV. 

Summons  under  SS.  10  or  15  for  Authority  to  Grant  a  Par- 
ticular Lease  where  the  Tenant  for  Life  has  Entered 
into  a  Contract. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  (a)  or  (6). 

1.  That  the  conditional  contract,  dated  the  18  ,  and  made 
between  the  applicant  [or  the  said  X  Y.]  of  the  one  part  and  of 
the  other  part,  for  a  [building  or  mining]  lease  to  the  said  of  the 
hereditaments  therein  mentioned  for  the  term,  and  upon  the  conditions 
therein  stated,  may,  pursuant  to  section  10  [or  15]  of  the  above- 
mentioned  Act  be  approved,  and  that  the  said  A.  B.  [or  X  F.]  may 
be  authorized  to  execute  a  lease  in  pursuance  of  the  said  contract. 

2.  (Add  application  for  costs  as  in  Form  III.  2.) 

[Note. — S.  15  is  now  repealed,  and,  in  the  main,  re-enacted  by  S.  L. 
A.,  1890,  s.  10.] 


Form  V. 

Summons  under  SS.  10  or  15  for  Authority  to  Grant  a  Par- 
ticular Lease  when  xo  Contract  has  been  entered  into. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  (a)  or  (6). 

1.  That  the  [building  or  mining]  lease  intended  to  be  granted 
to  of  the  lands  [or  of  the  mansion-house,  &c.]  settled  by  the 
said  settlement  may,  pursuant  to  section  10  [or  15]  of  the  above- 
mentioned  Act,  be  approved,  and  that  the  applicant  [or  the  said  X  Y.] 
may  be  authorized  to  execute  the  same. 

2.  (Add  application  for  costs  as  in  Form  III  2.) 
[Note. — As  to  s.  15,  see  note  to  Form  IV.] 
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Form  VI. 

SUMMJNS  UNDER  SS.  15,  35,  OR  37,  FOB  A  SALE  OUT  OP  COURT  OF 

the  Principal  Mansion-House,  and  Demesnes,  or  of  Timber 
or  Chattels. 

Title  as  in  Form  L 
Formal  parts  as  in  Form  II.  (a)  or  (&). 

1.  That  the  applicant  [or  in  the  case  of  an  infant  the  said  X  F.] 
may  be  authorized  to  sell  the  principal  mansion-house  [or  the  timber 
ripe  aod  fit  for  cutting]  on  the  land  [or  the  furniture  and  chattels] 
settled  by  the  above-mentioned  settlement  in  such  manner  and  subject 
to  such  particulars,  conditions,  and  provisions  as  he  may  think  fit.* 

2.  That  the  costs  of  this  application  may  be  taxed  as  between 
solicitor  and  client,  and  that  C.  D.  and  E.  F,  the  trustees  of  the  said 
settlement,  may  be  at  liberty  to  pay  the  costs  when  taxed  out  of  the 
proceeds  of  the  said  sale  [or,  in  the  case  of  timber,  out  of  the  three- 
fourths  of  the  proceeds  of  the  said  sale  to  be  set  aside  as  capital  money 
arising  under  the  said  Act],  or  if  this  Form  is  not  applicable  as  in 
Form  III.  2. 

[Note.— As  to  s.  15,  see  note  to  Form  IV.] 


Form  VII. 

Summons  under  SS.  15,  35,  or  37,  for  Sale  by  the  Court  of  the 
Principal  Mansion-House,  and  Demesnes,  or  of  Timber  or 
Chattels. 

Title  as  in  Form  L 

Formal  parts  as  in  Form  II.  (a)  or  (6). 

1.  That  the  principal  mansion-house  [or  the  timber  ripe  and  fit  for 
cutting]  on  the  land  [or  the  furniture  and  chattels]  settled  by  the 
above-mentioned  settlement,  may  be  sold  under  the  direction  of  the 
Court. 

2.  (Application  for  costs  as  in  Form  III.  2.) 
[Note.— As  to  s.  15,  see  note  to  Form  IV.] 


Form  VIIL 

Affidavit  verifying  Title. 
Title  as  in  Form  I. 

I  of  make  oath  and  say  as  follows : 

1.  By  the  above-mentioned  settlement  the  above-mentioned  lands 
[or  certain  chattels,  shortly  describing  them]  stand  limited  to  uses  [or 
upon  trusts]  under  which  A.  B.  is  [or  I  am]  beneficially  entitled  in 
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possession  as  tenant  for  life  [or  tenant  in  tail  or  tenant  in  fee  simple, 
with  an  executory  gift  over,  or  as  the  case  may  be]. 

2.  (If  it  is  a  fact.)    The  said  A.  B.  is  an  infant  of  the  age  of 
years  or  thereabouts. 

3.  G.  D.  of  and  E.  F.  of  are  Trustees  under  the  said 
settlement,  with  a  power  of  sale  of  the  said  lands  [or  with  power  of 
consent  to  or  approval  of  the  exercise  of  a  power  of  sale  of  the  said 
lands  contained  in  the  said  settlement,  or  are  the  persons  by  the  said 
settlement  declared  to  be  Trustees  thereof  for  purposes  of  the  above- 
mentioned  Act]. 


Form  IX. 

Summons  under  S.  22  by  Purchaser  for  Payment  into  Court 
of  Purchase  Money  op  Settled  Land,  Timber,  or  Chattels. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  (e). 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  court  to  the 
credit  of  "  In  the  matter  of  the  settlement,  dated  the  and  made 
between  [or  will,  &c]  proceeds  of  sale  of  the  A.  estate  [or  as  the 
case  may  be],  and  in  the  matter  of  the  Settled  Land  Act,  1882,"  the 
sum  of  £  on  account  of  the  purchase  money  of  the  said  A.  estate 
(or  as  the  case  may  be)  settled  by  the  said  settlement  [or  will,  &c.]. 

2.  That  such  directions  may  be  given  for  the  investment  of  the  said 
sums  when  paid  into  court,  and  the  accumulation  or  payment  of  the 
dividends  of  the  securities,  representing  the  same  as  the  Court  may 
think  proper. 


Form  X. 

Summons  under  S.  22  for  Payment  into  Court  by  Lessee  under 

a  Mining  Lease  (see  S.  II). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  (/). 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  court  to  the 
credit  of  "  In  the  matter  of  the  settlement  dated  the  and  made 
between              [or  the  will,  &c]  mineral  rents  under  lease  dated  tin* 

and  in  the  matter  of  the  Settled  Land  Act,  1882,"  the  sum  of 
£  being  three-fourths  [or  one-fourth]  of  the  rents  payable  by  hi  in 
under  the  said  lease  for  the  half-year  ending  the  less  £  the 

costs  of  payment  into  court. 

2.  That  the  applicant  may  be  at  liberty  on  or  before  the  day 
of           and  the            day  of           in  every  year  during  the  term 
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created  by  the  said  lease  to  pay  into  court  to  the  credit  aforesaid,  so 
much  of  the  rents  payable  by  him  under  the  said  lease  as  is  by 
section  11  of  the  above-mentioned  Act  directed  to  be  set  aside  as 
capital  money  arising  under  the  said  Act  after  deducting  therefrom 
the  costs  of  payment  in,  the  amount  paid  in  to  be  verified  by  affidavit. 

3.  That  the  said  sum  of  £  and  all  other  sums  to  be  paid  into 

court  to  the  credit  aforesaid  may  be  invested  in  the  purchase  of  (name 

the  investment)  to  the  like  credit,  and  that  the  dividends  on  the  said 

when  purchased  may  be  paid  to  A.  2?.,  the  tenant  for  life  under 

the  above-mentioned  settlement  during  his  life  or  until  further  order. 

[Note.— As  to  deduction  of  costs  of  payment  in,  see  note  to  r.  14, 
supra.*] 


Form  XL 

Summons  under  S.  22  for  Payment  into  Court  by  Mortgagee 

(see  S.  18). 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  (9). 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  court  to  the 
credit  of  "  Money  advanced  on  mortgage  of  lands  settled  by  the  settle- 
ment dated  the  and  made  between  [or  the  will,  &c.]  and 
in  the  matter  of  the  Settled  Land  Act,  1882,"  the  sum  of  £  being 
the  amount  agreed  to  be  advanced  by  him  on  mortgage  of  the  lands 
comprised  in  the  above-mentioned  settlement  less  the  costs  of  pay- 
ment in. 

2.  (Add  directions/or  investment  as  in  Form  VIII.  2.) 

[Note. — The  directions  for  investment  are  in  fact  in  Form  IX.  2. 
As  to  deduction  of  costs,  see  note  to  Form  X.] 


Form  XII. 

Summons  under  S.  26  (1). 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  (a)  or  (6). 

1.  That  the  scheme  left  at  my  chambers  this  day  for  the  execution 
of  improvements  on  the  lands  settled  by  the  above-mentioned  settle- 
ment may  be  approved. 

2.  (Add  application  far  costs  as  in  Form  III.  2.)     , 
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Form  XIII. 

Summons  under  S.  26,  Sobs.  (2)  (ii.)  for  Appointment  of  an 

Engineer  or  Surveyor. 

Title  as  in  Form  L 
Formal  parts  as  in  Form  II.  (a)  or  (&). 

1.  That  M.  N.  of  engineer  [or  surveyor]  may  be  approved  as 
engineer  [or  surveyor]  for  the  purposes  of  section  26,  sub-section  (2) 
(ii.)  of  the  above-mentioned  Act. 

2.  (Add  application  for  costs  as  in  Form  III.  2.) 


Form  XIV. 

Nomination  of  an  Engineer  or  Surveyor  by  the  Trustees. 

Title  as  in  Form  I. 

We  C.  D.  of  and  E.  F.  of  the  Trustees  of  the  above- 

mentioned  settlement  for  the  purposes  of  the  above-mentioned  Act, 
hereby  nominate  of  engineer  [or  surveyor],  for  the  pur- 

poses of  section  26,  sub-section  (2)  (ii.)  of  the  said  Act. 

(Signed)     C.  D. 
E.  F. 


Form  XV. 

Summons  under  S.  26,  Subs.  (2)  (Hi.). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  (a)  or  (b). 

1.  That  C.  D.  and  E.  F.}  the  trustees  of  the  above-mentioned 
.  settlement,  for  the  purposes  of  the  above-mentioned  Act  may  be 

directed  to  apply  the  sum  of  £  out  of  the  capital  money  arising 

under  the  said  Act  in  their  hands  subject  to  the  said  settlement  in 
payment  for  [describe  the  work  or  operation]  being  [part  of]  an  im- 
provement executed  upon  the  lands  subject  to  the  said  settlement 
pursuant  to  a  scheme  approved  by  the  said  C.  J),  and  K.  F.  un«ier 
the  said  Act. 

2.  (Add  application  for  costs  as  in  Form  II F.  2.) 

[Note. — See  now  S.  L.  A.,  1890,  s.  15,  as  to  dispensing  with 
scheme.] 
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Form  XVI. 

Summons  under  S.  26,  Subs.  3. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  (a)  or  (b). 

1.  That  the  sum  of  £  may  be  ordered  to  be  raised  out  of  the 

in  court  to  the  credit  of  and  that  the  same  when  raised 

may  be  paid  to  upon  his  undertaking  to  apply  the  same  in  pay- 

ment for  {describe  the  works  or  operation]  being  part  of  an  improve- 
ment executed  upon  the  land  settled  by  the  above-mentioned  settle- 
ment pursuant  to  the  scheme  approved  by  order  dated  the 

2.  (Add  application  for  costs  as  in  Form  III.  2.) 
[Notb. — See  note  to  Form  XV.] 


Form  XVII. 

Summons  under  S.  31. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  IL  (a)  or  Q>). 

1.  That  the  applicant  may  be  at  liberty  to  enforce  [or  carry  into 
effect  or  vary  or  rescind  as  the  case  may  be]  the  contract  entered  into 
between  the  applicant  of  the  one  part,  and  of  the  other  part. 

2.  Or  that  such  directions  may  be  given  relating  to  the  said  contract 
as  the  judge  may  think  fit. 

3.  (Add  application  for  costs  as  in  Form  III.  2.) 


Form  XVIII. 


Summons  under  S.  34  for  Application  of  Money  paid  for  a 

Lease  or  Reversion. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  (a),  (6),  or  (d). 

1.  That  the  sum  of  £  being  the  proceeds  of  sale  of  a  lease  for 
years  [or  life  or  a  reversion  or  other  interest,  describing  it]  settled  by 
the  above-mentioned  settlement,  may,  pursuant  to  section  34  of  the 
above-mentioned  Act,  be  directed  to  be  applied  for  the  benefit  of  the 
parties  interested  under  the  said  settlement  in  such  manner  as  the 
Court  may  think  fit. 

2.  (Add  application  for  costs  as  in  Form  III.  2.) 
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Form  XIX. 

Summons  undbb  S.  38  fob  the  Appointment  op  new  Trustees. 

Titie  as  in  Form  I. 
Formal  parts  as  in  Form  II.  (a),  (ft),  (c),  or  (d). 

1.  That  Q.  H.  and  I.  J.  may  be  appointed  trustees  under  the  above- 
mentioned  settlement  for  the  purposes  of  the  above-mentioned  Act. 

2.  (Add  application  for  costs  as  in  Form  III.  2.) 


Form  XX. 

Summons  under  S.  44. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  (a),  (6),  or  (c). 

1.  That  it  may  be  declared  that  (set  out  the  declaration  required). 

2.  (Add  application  for  costs  as  in  Form  III.  2,  or  as  the  circum- 
stances require.) 


Form  XXI. 

Summons  under  S.  56  for  Advice  and  Direction. 

Title  as  in  Form  I. 

Formal  parts  as  in  Form  II.  (a)  to  (A). 

For  the  opinion,  advice,  and  direction  of  the  Judge  on  the  following 
questions : — 

1.  Whether 

2.  Whether 

3.  Whether 

(or  if  the  questions  involve  complicated  facts) 
for  the  opinion,'  advice,  and  direction  of  the  Judge  on  the  facts  and 
questions  submitted  by  the  statement  left  in  my  chambers  this  day. 
(Add  application  for  costs  as  in  Form  III.  2.) 


Form  XXII. 

Summons  under  S.  60  for  Appointment  of  Persons  to  exercise 

Powers  on  behalf  of  Infant. 

Title  as  in  Form  I.  ' 

Formal  parts  as  in  Form  II.  (Jb). 

1.  That  the  powers  conferred  upon  a  tenant  for  life  by  sections  6  to 
13,  both  inclusive,  and  sections  16  to  20,  both  inclusive,  of  the  above- 

2  E 
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mentioned  Act  (or  such  other  powers  as  it  is  desired  to  exercise)  may  be 
exercised  by  the  said  on  behalf  of  the  said  during  his 

minority. 

2.  (Add  application  for  costs  as  in  Form  III.  2.) 

[(1.)  Note. — The  settlement  may  be  described  as  a  "  settlement 
deemed  to  be  existing  under  the*  S.  L.  A.,  1882 : "  Re  Wells,  Seton, 
5th  ed.,  p.  1512 ;  see  also  Annual  Practice,  1895,  vol.  i.,  p.  1244.] 


Form  XXIII. 

Summons  fob  Directions  as  to  Service  of  a  Petition. 

Title  as  in  Form  L 

Formal  parts  as  in  Form  IL 

That  directions  may  be  given  as  to  the  persons  to  be  served  with 
the  petition  presented  in  the  above  matter  on  the  day  of  , 

18    . 


INDEX. 


ABSTBACT, 

commencement  of :  See  Commencement  of  Title. 
common  title,  to  several  lots,  one,  enough,  22,  23 
expenses  of,  and  of  verification  of,  21,  22 
"  in  chief,"  what  to  be  abstracted,  in,  22 
searches,  should  show  certificate  of,  185 

ACCUMULATION, 

of  infant's  income,  and  disposal  of,  from  land,  4,  96,  97 

from  property,  generally,  98-100 
trust  for,  effect  of,  on  S.  L.  A.  powers,  372 

ACKNOWLEDGMENT, 

of  deeds  by  married  woman : 
attorney,  not  by,  93 
C.  A.,  1882,  provisions  of,  as  to,  144-146,  152 

rules    under,  and    under    Fines    and 
Becoveries  Act,  as  to,  153-155 
except  under  Fines  and  Becoveries  Act,  none,  378 
married  after  1882,  none,  245,  246,  256 

before  1883,  none,  as  to  property  acquired 
after  1882,  245,  246 
searches  for,  138, 160 
S.  L.  A.,  none  under,  377 
of  right  to  production  of  documents : 
Court,  application  to,  under,  44 
covenant  for  production,  liability  to  give,  satisfied 

by,  44,  45 
damages,  no  liability  to,  under,  44 
enfranchisement,  on,  19 
grantee  to  uses,  made  to,  45 

2  E  2 
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ACKNOWLEDGMENT— continued. 

of  right  to  production  of  documents — continued. 

mortgage,  on,  costs  of  specific  performance  under, 

how  borne,  43 
mortgagee,  by,  44,  47 
obligation  under,  42,  43 
possession  of  the  documents,  party  giving,  must 

have,  47,  48 
specific  performance  of,  right  to,  42 

costs  of,  43 
stamp  on,  47 
trustee,  by,  44 

trustees,  by,  for  S.   L.  A.  purposes,  on  sale  by 
equitable  tenant  for  life,  322 

ACT  OF  PAELIAMENT, 

is  a  "  settlement,"  within  C.  A.,  94 

S.  L.  A.,  289,  369,  378 

ACTION, 

administration,    for,  effect   of,  on    power    to    appoint 

trustees,  203 
mortgage,  relating  to,  sale  in,  77-79 
S.  L.  A.,  effect  of,  on  powers  in,  300 

proceedings  under,  in,  title  of,  409 

ADDITIONAL  POWERS, 

in  settlement,  effect  of,  under  S.  L.  A.,  168,  169 

ADMINISTRATOR, 

appointment  of,  under  T.  A.,  precluded,  220 
compounding,  Ac.,  powers  of,  as  to,  216,  217 
convict,  of,  under  Forfeiture  Act,  1870,  no  vesting  in,  of 

trust  or  mortgage  property,  236 
trustee,  is,  within  T.  A.,  239 

T.  A.,  1888...187 
And  see  Personal  Representative. 

ADMINISTRATRIX:  See  Married  Woman. 

ADMITTANCE, 

to  copyholds,  under  S.  L.  A.,  without  surrender,  319-321 

under  order  under  T.  A.,  226 
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ADOPTION, 

by  solicitors,  trustees,  Ac.,  of  0.  A.,  122,  123 

C.    A.,     1882     (Searches), 

138-140 
Searches  Aot,  1888...  178 
by  trustees,  of  V.  &  P.  A.,  212 

ADVOWSON, 

commencement  of  title  to,  1 

AGENT, 

mortgagor's,  receiver  is,  75 
notice  to,  140-142 

AGBEEMENT, 

lease,  for,  relief  against  forfeiture  of,  52,  167-170 
mortgage,  for,  before  C.  A.,  leasing  powers  under,  64 
settlement,  for,  is  "  settlement "  within  S.  L.  A.,  288, 
289,  378 

of  wife's  other  property,  effect  on,  of  M. 
W.  P.  A.,  246,  271 

AGRICULTURAL  HOLDINGS  ACTS,  1883, 
charges  under,  are  "land  charges,"  173 
improvements  under,  out  of  "  capital  money,"  334,  335 
lease,  estimation  of  improvements  under,  on  grant  of, 

306 
mortgagee's  rights,  how  affected  by,  65,  66 

AGRICULTURE,  Board  of, 

substitution  of,  for  Land  Commissioners,  358 

"ALL  ESTATE"  clause, 
no  necessity  for,  116,  117 

ANNEXED  DEED, 
use  and  effect  of,  109 

ANNUAL  SUM, 

charged  on  land,  discharge  of,  on  sale,  17,  25 

issuing  out  of  land,  redemption  of,  102 

limitation  of,  exceeding  rents  and  profits,  effect  of,  for 

S.  L.  A.  purposes,  363,  364 
remedies  for  recovery  of,  out  of  land,  100-103 

ANNUITIES, 

search  for,  183 
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ANTICIPATION,  restraint  on, 

ante-nuptial  debt,  where  unavailing  against,  266 
arrears  of  income,  whether  affected  by,  254,  255 
confirmation  of  settlement,  how  affected  by,  246 
costs  payable  out  of  property,  subject  to,  254,  255,  278 
impounding  income  by  trustees,  notwithstanding,  234 
M.  W.  P.  A.'s,  1882  and  1893,  how  far  unaffected  by, 

245,  254,  255,  270-272,  277,  278 
removal  of,  by  Court,  92,  93 
separation  order,  effect  of,  on,  92,  376 
S.  L.  A.  powers,  exercisable  notwithstanding,  376 
See  also  Attorney. 

APPOINTMENT, 

new  trustee,  of:  See  New  Trustee. 
power  of:  See  Power. 

APPOETIONMENT, 

of  covenants  and  conditions,  in  lease,  48-51 

of  purchase-money  of  leasehold  or  reversion,  on  sale 
under  S.  L.  A.,  344,  345 

of  quit-rente,  &o.,  103 

of  rent,  on  building  leases  under  S.  L.  A.,  307,  308 
severanoe  of  reversion,  48 
surrender  of  lease,  under  S.  L.  A.,  313 

ABSANGEMENT :  See  Composition  or  Compromise  ;  Searches 
Act,  1888. 

ASSIGNEE,  for  value, 

of  tenant  for  life,  consent  by,  to  exercise  of  S.  L.  A. 
powers,  359-361 
consent,  enough,  without  reconveyance,  360 
costs  of,  326,  358 
And  see  Assignment. 

ASSIGNMENT, 

lessee's  oovenant  against,  effect  of,  55,  169 

of  S.  L.  A.  powers,  prohibition  of,  359 

of  tenant  for  life's  interest,  effect  of,  on  S.  L.  A.  powers, 

359-361,  363 
for  value,  by  tenant  for  life,  family  arrangement  is  not, 

394,  395 

See  also  Lease. 
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ASSIGNS, 

covenant,  relating  to  land,  when  runs  to,  112,  113 

in  lease,  burden  or  benefit  of,  when  runs  to,  48-51, 

112 
mention  of,  where  required  in,  112 
devisees  and  legatees  are,  86, 112 
power,  exercise  of,  by,  3,  86,  206 

ATTESTATION  of  purchase-deed, 
rights  as  to,  42 

ATTESTED  COPIES,  expenses  of,  22 

ATTORNEY, 

of  married  woman,  appointment  of,  93 

where  restrained  from  anticipation,  payment  to,  93 
And  see  Power  of  Attorney. 


BANK  OF  ENGLAND  AND  BANK  OF   IRELAND, 
vesting  orders,  duty  of,  to  obey,  228,  229 
indemnity  to,  acting  under  T.  A.,  236 
And  see  Married  Woman. 

BANKER, 

payment  into  Court  by,  on  order  of  Court,  232 
receipt  by,  of  policy  money  payable  to  trustee,  213 
And  see  Married  Woman. 

BANKRUPT, 

definition  of,  in  C.  A.,  18 

T.  A.  (as  to  Ireland),  236 
dealings  by,  with  property  acquired  after  bankruptcy, 
validity  of,  184 

And  see  Bankruptcy. 

BANKRUPTCY, 

definition  o£  in  C.  A.,  18 

of  donor  of  power  of  attorney,  104, 147-149 

of  husband,  effect  of,  on  loan  of  wife's  money,  256,  257 

of  lessee,  forfeiture  on,  55, 168 

of  married  woman,  255,  256 

search  for,  174, 184 
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BANKRUPTCY— continued. 

of  tenant  for  life,  effect  of,  on  S.  L.  A.  powers,  359-361 

effect  of  limitation  until,  363,  373 
of  widow,  256 
winding  up,  not  included  in,  104, 148 

BABE  LEGAL  ESTATE, 

vesting  of,  under  V.  A  P.  A.,  10,  11 

BARE  TRUSTEE, 

■ 

descent  of  estates  vested  in,  on  death,  repealed  provisions 

of  V.  A  P.  A.  as  to,  10, 11 
Ireland,  repeal  for,  of  provisions  of  V.  &  P.  A.  as  to,  128 
married  woman,  powers  of,  11,  212 
meaning  of,  10,  11 

BASE  FEE, 

person  entitled  to,  S.  L.  A.  powers  of,  371 
"  settlement,"  what  is,  in  case  of,  ib. 

"  BENEFICIAL  OWNER," 

implied  covenants  for  title,  by  person  conveying  as, 
31-37 

by  person  directing  as,  38,  39 

BERWICK-ON-TWEED, 

included  in  "  England,"  in  Acta  of  Parliament,  303 

BILL  OF  SALE, 

implied  covenants  for  title  in,  36 

power  of  sale  under  C.  A.,  no  incorporation  of,  in,  67 

search  for,  138, 155,  159 

BOARD  OF  AGRICULTURE, 

duties  of,  as  to  redemption  of  quit-rent,  Ac.,  102 
substitution  of,  for  Land  Commissioners,  358 

BOND, 

burden  and  benefit  under,  extension  of,  113-115 

BREACH  OF  TRUST, 

action  for,  barred  by  time,  when,  188-190 

indemnity  of  trustee  against  beneficial  owner  concurring 

in,  234 
married  woman's  liability  for,  274 
And  see  Trustee. 
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BRIDGE, 

u  improvement,"  is,  for  S.  L.  A.  purposes,  399 

BROUGHAM'S  ACTS, 

repeal  of,  for  shortening  conveyances,  131 
for  shortening  leases,  ib. 

BUILDING, 

"  improvement,"  when,  within  S.  L.  A.'s,  331,  332,  399, 

403 
power  of  sale,  proceeds  of,  when  applicable  in,  327 

And  see  Improvements. 

BUILDING  LEASE, 

definition  of,  in  C.  A.,  17 

S.  L.  A.,  298 
mortgagor  or  mortgagee,  by,  61-66 
S.  L.  A.  powers,  under,  generally,  304-310,  406 

with  option  of  purchase,  393 
streets,  &c.,  dedication  of,  in,  315-317 
And  see  Lease. 

BUILDING  PURPOSES, 
definition  of,  in  G.  A.,  17 

S.  L.  A.,  298 
grant  in  fee  for,  under  S.  L.  A.,  309,  310,  396 
creation  and  devolution  of  rent  under,  ib. 

BUILDING  SOCIETY, 

funds  of,  investment  of,  193 
mortgage  to,  power  of  sale  in,  67 


CAPITAL  MONEY  under  S.  L.  A., 

applicable  as,  what  money  is,  296,  297,  380 
application  of,  generally,  322-331 

from  English  land,  329 
leaseholds,  344,  345 
reversion,  ib. 
devolution  of,  328,  329,  380,  381 
income  of,  329 
investments  of,  322,  323 

conversion  of,  328,  329 
payment  of,  for  investment  or  application,  327,  328 
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CAPITAL  MONEY  under  S.  L.  A.— continued. 

prospective  order  for  application  of,  Court  does  not 

make,  336,  400,  401 
settlement  on  trust  for  sale,  under,  380,  381 

And  see  Payment  into  Court;  Payment  out  of  Court. 

CERTIFICATE, 

of  acknowledgment  of  deed  by  married  woman,  pro- 
visions of  C.  A.,  1882,  as  to,  144-146 

of  improvements  under  S.  L.  A.,  from  Board  of  Agri- 
culture, engineers  and  surveyors,  335,  336 

as  to  maintenance  of  improvements,  from  Board  of  Agri- 
culture, 337,  338,  392 

of  redemption-money  for  quit-rent,  <fce.,  from  Board  of 
Agriculture,  102,  103 

searches,  official,  of:  See  Abstract;  Searches. 

CHAMBEBS, 

applications  in,  under  C.  A.,  124 

M.  W.  P.  A.,  268-270 
S.  L.  A.,  355,  404 
V.  &  P.  A.,  12,  13 

CHARGE, 

"family,"  what  is,  within  S.  L.  A.,  289,  290,  321,  322, 

394,  395 
"  mortgage,"  is,  within  C.  A.,  16 
S.  L.  A.  costs,  provisions  for  making,  on  settled  property, 

356-358 
tenant  for  life's  powers  to  make,  under  S.  L.  A.'s,  303, 
304,  318,  398 
And  see  Equitable  Charge;  Incumbrance;  Mort- 
gage. 

CHARITY  LAND, 

proceeds  of  sale  of,  invested  as  "  capital  money  "  under 
S.  L.  A.,  343 

CHEQUE, 

payment  of  purohase-money  hy,  111 

CHIEF-RENT, 

redemption  of,  generally,  102 

out  of  "  capital  money,"  323 
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CHOSE  IN  ACTION, 

assignment  of,  to  self  and  another,  106,  107 

between  husband  and  wife,  ib. 
married  woman  can  assign  under  Malm's  Act,  249 
"  vesting  declaration  "  of,  208,  209 
vesting  order  of,  227-229 

CIVIL  BILL  COUBTS  (Ireland), 

jurisdiction  of,  under  M.  W.  P.  A.,  268-270 

S.  L.  A.,  383 

COMMENCEMENT  OF  TITLE, 
proper  instrument  for,  1-3,  19,  20 
requisitions,  &o.,  on  title  prior  to  time  for,  19,  20 
time  for,  prescribed  by  law,  1,  2,  7,  20 

stipulated,  should  be,  in  all  cases,  1,  20 

COMMITTEE  of  lunatic, 

implied  covenants  for  title  by,  37,  38 
S.  L.  A.  powers,  exercise  of,  by,  377,  378 

intended  exercise  of,  notice  of,  by,  378 

COMMON,  right  of, 

conveyance  of  land  or  manor  includes,  27-29 
extinguishment  of,  none,  on  release  of  seignory,  301 
re-grant  of,  on  enfranchisement  under  S.  L.  A.,  303 

COMPANY :  See  Corporation  ;  Debenture  ;  Married  Woman  ; 
Power  op  Attorney  ;  Vesting  Order, 

COMPENSATION, 

on  relief  against  forfeiture  of  lease,  52-54,  167-170 
between  vendor  and  purchaser,  determination  of,  in 
summary  way,  12,  13 

COMPOSITION  OR  COMPROMISE, 

powers  of,  in  executor,  administrator,  and  trustee,  216, 
217 

CONCURRENT  OWNERS, 

tenants  for  life,  under  S.  L.  A.,  constitute  the  "  tenant 
for  life,"  294 

consents  of,  367,  387,  388 
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CONDITION, 


IU1T1UJN, 

apportionment  of,  in  lease,  50,  51 
benefit  of,  in  lease,  runs  with  reversion,  48,  49 
re-entry,  on  breach  of,  in  lease,  relief  against:    See 
Forfeiture. 
i.  L.  A.  powers,  against  exercise  of,  void,  361-364 


S, 


CONDITIONAL  LIMITATION, 

S.  L.  A  powers  of  tenant  for  life,  <fea,  with  estate  subject 
to,  372 

CONDITIONS  OF  SALE, 

depreciatory,  on  sale  by  trustee,  211,  212 
special,  as  to  commencement  of  title,  1-3,  20 
production  of  documents,  22 
on  sale  of  lease  or  under-lease,  21 
by  mortgagee,  66,  67 
by  or  to  tenant  for  life,  303,  351,  352 
trustee,  201,  210-212 
statutory,  as  to : 

abstracts  of  common  title  on  sale  in  lots,  22,  23 
covenant,  legal,  for  production  of  deeds,  absence 

of,  9 
enfranchised  copyholds,  19 
expenses  of  attested  and  other  copies,  22 
covenants  for  production,  9 
journeys  and  searches,  21,  22 
production  of  documents  and  evidence,  (b. 
lease  or  under-lease,  title  to  freehold  or  leasehold 
reversion  on,  8, 18,  19 

right  to  grant,  21 

subsistence  of,  proved  by  receipt  for 
rent,  21 
recitals  of  fact,  when  evidence,  on  sale  of  land,  8,  9 
of  documents,  when  evidence,  on  sale  of  any 
property,  19,  20 
requisitions,  &o.,  on  title  prior  to  time  for  com- 
mencement, 19,  20 
root  of  title,  7 
statutory,  adoption  of,  by  trustees  and  others,  9,  122, 
201,  212 
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CONFIRMATION  of  lease, 

by  estoppel,  on  re-conveyance  to  mortgagor-lessor,  50 
S.  L.  A.  power  as  to,  312 

CONFLICTING  POWERS, 

S.  L.  A.,  under,  and  settlement,  366-368 

CONSENT, 

to  breach  of  trust  enables  trustee  to  impound  interest, 

234 
of  infant  under  S.  L.  A.,  how  given,  375 
of  tenant  for  life,  under  S.  L.  A.,  to  exercise  of  settle- 
ment powers,  366-368 

to  varying  investment,  327,  328 

S.  L.  A.,  1884,  dispenses  with,  how  far,  387,  388 

CONSOLIDATION  of  mortgages, 
restrictions  on,  59-61 

CONSTRUCTIVE  NOTICE :  See  Notice. 

CONSTRUCTIVE  TRUST, 
application  to,  of  T.  A.,  239 

T.  A.,  1888...  187 

CONTINGENT  RIGHT, 

definition  of,  in  T.  A.,  236 

person  entitled  to,  application  by,  under  T.  A.,  230 
unborn  person,  of,  as  trustee,  Court's  powers  over,  222, 
225,  226 

CONTRACT, 

completion  of,  after  vendor's  death,  23,  24 

under  S.  L.  A.  powers,  311-312,  339-341,  395 
for  lease  or  under-lease,  title  on,  8,  19,  51 
of  married  woman :  See  Married  Woman. 
for  non-exercise  of  power,  generally,  when  valid,  108 

under  S.  L.  A.,  void,  359-361 
preliminary,  for  lease  under  power,  no  part  of  title, 

142,  341 
for  sale,  open,  effect  of,  1,  23 

V.  <fc  P.  A.  and  C.  A.,  effect  of,  on,  1 
vendor  is  trustee  under,  when,  24,  86 
And  see  Conditions  of  Sale. 
under  seal,  burden  and  benefit  of,  113-115 
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CORPORATION, 

inclusion  of,  in  "  Person,"  18,  &  Addenda 
trustee,  when,  192 

COSTS, 

"  acknowledgment,"  of  performance  of  obligations  under, 

43 
C.A.,  under,  125 
lessor's,  of  licence  to  assign,  &c.,  169 

of  proceedings  on  breach  of  covenant,  52,  54, 
167-169 
married  woman,  payment  of,  by,  254,  278 

security  for,  by,  253 
mortgagee's,  contribution  to,  between  properties  sepa- 
rately mortgaged,  60 
registration,  of,  of  land  charges,  177 
"settled  land,"  recovery,  Ac,  of,  as  to,  346,  347 
S.  L.  A/s,  under,  generally,  326,  327,  356,  407,  411 

as   to  application  of  money  paid  in 
under  Lands  Glauses  Acts,  <fec,  342 
S.  L.  A.  costs,  charge  of,  ou  settled  property,  356-358 
payment  of,  out  of  "  capital  money,"  326, 327,  357 

settled  property,  346,  356-358 

COUNTERPART, 

leaBe  under  power,  of,  62,  307 

mortgage,  of,  use  of,  for  receivership  purposes,  77 

COUNTY  COUNCIL, 

sales,  leases,  &o.  to  :  See  Small  Holdings  Act,  1892. 
stocks  of,  authorized  as  investments,  194,  196 

COUNTY  COURT, 

jurisdiction  of,  under  C.  A.,  none,  124 

M.  W.  P.  A.,  268 
S.  L.  A.,  357 
T.  A.,  234,  235 
orders  of,  purchaser  protected  by,  126 

registration  of,  under  Searches  Act,  1888...  174 

COURT, 

application  to,  under  C.  A.,  124-127 

M.  W.  P.  A.,  268 
S.  L.  A.,  355 
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COUBT— continued. 

application  to,  tinder  V.  <fc  P.  A.,  12,  13 

T.  A.,  230,  232,  234 
definition  of,  in  C.  A.,  18 

S.  L.  A.  (England),  298 
(Ireland),  382 
fees  to,  on  S.  L.  A.  proceedings,  408 
order  of,  effectual  protection  to  purchaser,  126,  127 
powers  of,  under  C.  A.,  as  to : 

" acknowledgment "  or  "undertaking,"   enforcing 

rights  under,  43-46 
discharge  of  incumbrances  on  sale,  25,  26 
restraint  on  anticipation,  removal  of,  92,  93 
sale  of  mortgaged  property,  77-79 
under  M.  W.  P.  A.,  over  questions  as  to  property, 

between  husband  and  wife,  268 
under  M.  W.  P.  A.,  1893,  as  to  married   woman's 

costs,  278 
under  Searches  Act,  1888,  and  S.  L.  A.,  1890,  as  to 

vacatiou  of  registration,  176,  178,  402 
under  S.  L.  A.'s,  as  to : 
appointment  of  trustees,  348-350 
building  purposes,  grants  or  leases  for,  309,  310, 

396 
capital  money,  328,  342,  343 
conflict  of  powers,  366-369 
contracts,  341 
costs,  346,  347,  356-358 

differences  between  tenant  for  life  and  trustees,  352 
exercise  of  S.  L.  A.  powers  over  land  settled  on 

trust  for  sale,  388-390 
heirlooms,  347,  348 
improvements,  335-337,  400,  401 
investments,  327 
mansion  and  park,  397,  398 
mining  purposes,  grants  or  leases  for,  309 
protection  or  recovery  of  settled  land,  346,  347 
timber,  345,  346 
under  T.  A.,  as  to : 
appointment  of  new  trustees,  219 

person  to  convey  or  transfer,  226-228 
charity  funds,  230,  232 

2  F 
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COURT— continued. 

power  of,  under  T.  A.,  as  to— continued. 
costs,  230 

dispensing  with  service  on  trustee,  233 
impounding  interest  of  benefioiary,  234 
payment  into  Court,  232 
sanctioning    dealings  with    minerals  apart    from 

surface,  233-234,  243 
vesting  orders  of  land,  stock,  and  shares  in  ships : 
See  Vesting  Orders. 
under  V.  &  P.  A.,  as  to  determining  disputes  between 
vendor  and  purchaser,  12-14,  and  Addenda 
trustee  appointed  by,  powers  of,  230 
And  tee  Coots;   County  Court;  Order  of   Court; 
Palatine  Court;   Payment  into  Court;   Payment 
out  of  Court. 

COURT  ROLLS, 

entry  on,  of  conveyance  under  S.  L.  A.,  319-321 
licence  to  lease  under  S.  L.  A.,  314 
expenses  of  production  and  inspection  of,  on  sale,  21,  22 

COVENANT, 

assignment,  Ac,  against,  in  lease,  provisions  as  to  effect 

of,  55,  169 
assignment  of  lease,  in,  by  assignee,  34 
breach  of,  relief  against  forfeiture  of  lease  on,  51-56, 

167-171 
copyhold,  for  surrender  of,  implied  covenants  for  title 

in,  40,  41 
form  of,  since  C.  A.,  4,  114 
joint  and  several,  how  implied,  for  title,  30 

implied    in    statutory    mortgage    or 
transfer,  82 
land,  relating  to,  benefit  and  burden  of,  112,  113 
lease,  in,  by  lessor,  for  title,  41 
lessee  and  lessor,  by,  burden  and  benefit  of,  48,  49 
for  production  of  documents,  absence  of  legal,  rights  on,  9 

expense  of  furnishing,  ib. 
replaced  by  "acknowledg- 
ment," 44,  45 
lestrictive,  form  of,  4,  114 

purchaser  without  notice  of,  141,  142 
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COVENANT— continued. 

restrictive,  tinder  S.  L.  A.,  on  dealings  witfr  settled 

land,  303,  315,  316,  366 
for  safe  custody  of  documents,  replaced  by  "  under- 
taking," 46 
under  seal,  burden  and  benefit  of,  113,  114 
for  settlement  of  land,  is  "  settlement,"  within  S.  L.  A., 

288,  378 
of  wife's  property,  by  husband,  270-272 

wife,  246, 270-272 
for  title,  absence  of,  objection  to,  by  purchaser:  See 
Addenda. 

express,  effect  of,  in  lease,  41 

in  voluntary  conveyance,  not  being 

€t  settlement,"  33 
in  settlement,  old  practice  as  to,  37 
in  surrender  of  lease,  34 
implied,  in  conveyances,  generally,  29-41 

under  T.  A.,  s.  33, 226 

variation  of,  41 
trustee,  by  outgoing,  38 

with  two  or  more,  jointly,  114 

voluntary  conveyance,  in,  33 

And  see  Implied  Covenants  ;  Notice. 

CRANWORTH'S  ACT, 

powers  under,  in  instruments  before  C.  A.,  effect  on,  of 

C.  A.,  69,  71,  127 
repeals  of,  127,  131,  382,  384 

CREDITORS, 

joint,  payment  to,  116 
speoialty,  priority  of,  113 

CROWN, 

debt,  registration  and  re-registration  of,  183 
search  for,  generally,  ib. 

as  to  copyholds  and  leaseholds,  1 85 
execution  by,  not  affected  by  Searches  Act,  1888...  174 

registration  of,  183 
search  for,  183,  184 
rent,  redemption  of,  with  "  capital  money,"  323 
reversion  of,  S.  L.  A.  powers  over,  369-371 

rights  of,  after  sale  of,  under  S.  L.  A.,  ib. 

2  f  2 


436  INDEX. 

CUMULATIVE  POWERS, 

S.  L.  A.  powers  are,  in  relation  to  settlement  powers, 
366-368 

CURTESY, 

M.  W.  P.  A.,  effect  of,  on  tenancy  by,  248 
S.  L.  A.,  powers  nnder,  of  tenant  by,  372,  373 

for  purposes  of,  arises  under  what  "  settle- 
ment," 390 

CUSTODY  OP  DEEDS:  See  Undbrtaking. 

CUSTOMARY  LAND :  See  Copyholds. 


DAMAGES, 

"  acknowledgment,"  none  under,  44 
forfeiture,  in  lieu  of,  51-54,  167-171 
"  undertaking,"  liability  under,  for,  45 
V.  &  P.  A.,  what  recoverable  as  compensation  under, 
12-14 

DEATH, 

power  of  attorney,  effect  on,  of  donee's,  147 

donor's,    104,    105,   140, 
147-149 
trust  and  mortgage  estates,  devolution  of,  on,  83-86 
vendor's,  completion  of  contract  after,  23,  24 

DEBENTURE, 

power  of  sale,  incorporation  of,  in,  67 

DEBTS, 

executor,  administrator,  or  trustee,  payment,  allowance, 

or  settlement  of,  by,  216,  217 
married  woman's :  See  Married  Woman. 
8.  L.  A.  powers,  effect  on,  of  trust  for  accumulation  for 
payment  of,  294,  295,  372 

of   trust   or  power  to  raise 
money  for  payment  of,  295, 
296,  367 
And  see  Chose  in  Action  ;  Specialty. 
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DECLABATION, 

expense  of  procuring,  Ac,  on  sale,  21,  22 
statutory :  See  Statutory  Declarations  Act,  1835. 
trust  estate,  vesting  of,  by,  on  change  of  trustees,  208- 
210 

DECREE, 

S.  L.  A.  powers,  effect  of,  on,  300,  368 

DEDICATION  to  public :  See  Open  Spaces. 

DEEDS, 

construction  and  effect  of,  and  of  other  instruments, 

under  C.  A.,  3-6,  106-117 

forms  of,  applying  C.  A.,  Ill,  134-136 

limitation,  words  of,  in,  106-108 

necessity  of,  for  implied  covenants  for  title,  40 

mortgage  with  statutory  powers,  66 
power  of  attorney  by  married  woman,  93 
"  vesting  declaration,"  208 

receipt  in  or  indorsed  on :  See  Keceipt. 

supplemental,  use  and  effect  of,  109 
And  see  Acknowledgment;  Title-deeds;  Undertaking. 

DEEDS  OF  ABEANGEMENT  affecting  land, 

registration  of  and  search  for:  See  Searches  Act,  1888, 

DEEDS  EEGISTEIES, 
searches  in,  184-186 
And  see  Middlesex  ;  Yorkshire. 

DEMESNES, 

«ale  or  lease  of,  repeal  and  re-enactment  of  provision  of 
S.  L.  A.,  1882,  as  to,  315,  397,  398 

DEPOSIT, 

recovery  of,  under  V.  &  P.  A.,  12-14 
retainer  of,  by  vendor,  right  to,  20 

DEPEECIATOEY  CONDITIONS, 
trustees,  sale  by,  under,  211,  212 

DEEIVATIVE  settlement, 

S.  L.  A.  provisions,  how  affected  by,  290,  381,  394 
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DEVISEE, 

meaning  of,  in  T.  A.,  237 
And  see  Assigns. 

DIGNITY :  See  Title  of  Honour. 

DIRECTION, 

"as  beneficial  owner,'*  covenant  implied  by,  38,  39 

DIEECTOE  OP  COMPANY, 

trustee,  is,  for  pleading  Statutes  of  Limitations,  187 

DISCHARGE, 

trustee,  of,  and  vesting  declaration  thereon,  207,  209,  210 

DISCLAIMER, 

power  of,  6,  143,  144 

by  tenant  for  life,  in  relation  to  S.  L.  A.,  360 
by  trustee,  appointment  of  new  trustee  on,  88,  202-207 
of  office,  is  disclaimer  of  estate,  203 

DISCOVERY, 

by  litigant,  right  to,  effect  on,  of  V.  and  P.  A.  provisions 
precluding  purchaser  from  calling  for,  8 

DISCRETIONARY  TRUST, 

for  payment  of  income,  effect  of,  on  S.  L.  A.  powers,  372 

DISENTAILING  DEED, 

search  for,  138,  140,  155, 158,  t83-185 
And  see  Enrolled  Deed  ;  Fines  and  Recoveries  Act. 

DOCUMENTS :  See  Deeds. 

DOWRESS, 

is  not  "  limited  owner  "  within  S.  L.  A.,  286 

DURHAM :  See  Palatine  Court. 

EASEMENT, 

creation  of,  "  de  novo,"  by  way  of  use,  116 

"  general  words  "  in  conveyance,  effect  of,  as  to,  27-29 

"  land,"  held  to  be,  within  V.  and  P.  A.,  7 

lease  of,  benefit  of  rent  and  lessee's  covenants  runs  with 

reversion,  48-50 
mortgagee  may  not  sell,  separately,  67 
new  kind  of,  no  creation  of,  under  C.  A.,  s.  62...  116 
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EASEMENT— continued. 

S.  L.  A.  powers  for  creation  of,  "  de  novo,"  on  sale  or 

lease,  299,  302,  304,  319,  320 

creation  of  and  dealings  with,  on 
exchange  or  partition,  395 

creation  or  reservation  of,  for  mining 
purposes,  317 

exchange  of,  301-303,  317 

lease  of,  304 

purchase  of,  with  "  capital  money," 
and  settlement  of,  when  pur- 
chased, 325,  331 

re-grant  of,  on  enfranchisement,  303 

sale  of,  299,  300 

ENFRANCHISED  COPYHOLDS, 
title,  on  sale  of,  19 

ENFRANCHISEMENT, 

acknowledgment  and  undertaking,  right  to,  on,  19 

S.  L.  A.  powers  of,  where  manor  settled,  301,  303,  339, 

355,  366,  387 

where  copyhold  settled,  318,  324 

ENGLAND, 

"  capital  money  "  from  land  in,  purchase  with,  of  land 

out  of,  prohibition  of,  329 
exchange  of  land  in,  for  land  out  of,  prohibition  of,  308 
meaning  of,  in  Acts  of  Parliament,  ib. 

ENLARGEMENT  OF  TERMS :  See  Long  Term. 

ENROLLED  DEED, 

certificate  endorsed  on,  is  evidence  of  enrolment,  185 

office  copy  of,  156, 185 

searoh  for,  138,  140,155, 158,  183-185 

ENROLMENT, 

open  spaces,  &c,  of  deed  dedicating,  316,  317,  382 
And  see  Court  Rolls. 

EQUITABLE  CHARGE, 

sale  under  statutory  power  in,  effect  of,  as  to  legal  estate, 

71 
transfer  of,  when  necessary,  57 
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EQUITABLE  OWNER, 

possession,  right  of,  to,  293,  339,  377 
power  of,  nnder  S.  L.  A.,  generally,  293,  320 

of  leasing,  305 

EQUITY  OF  REDEMPTION, 

consolidation,  restrictions  on,  against,  59-6  i 
settlement  of,  292 

EQUITY  TO  SETTLEMENT, 
effeot  on,  of  M.  W.  P.  A.,  247 

ESTATE, 

in  incorporeal  hereditament,  107, 108,  116 
limitation  of,  in  fee  simple,  &c.,  what  words  sufficient 
for,  107, 108 

ESTATE  CLAUSE :  See  "  All  Estate." 

ESTATE  DUTY, 

payment  of,  with  "  capital  money,"  324 

ESTATE  FOR  LIFE, 

determinable,  what  is,  within  S.  L.  A.,  371,  372 
powers  of  owner  of,  under  S.  L.  A. :  See  Settled  Land 
Acts,  1882  to  1890;  Tenant  for  Life. 

ESTATE  PUR  AUTRE  VIE, 

devolution  of,  an  vendor's  death,  where  heir  is  special 

occupant,  24,  25 
powers  of  owner  of,  under  S.  L.  A.,  372 

ESTATE  TAIL, 

limitation  of,  wording  of,  under  C.  A.,  107,  108 
vesting  order  on  conveyance  as  to,  under  T.  A.,  226, 
237 
And  see  Tenant  in  tail  ;  Fines  and  Recoveries  Act. 

ESTOPPEL, 

lease  by  mortgagor,  when  validated  by,  50 

EVIDENCE, 

counterpart  is,  of  lease,  in  certain  cases,  63,  307 
husband  and  wife,  between,  265,  268 
S.  L.  A.,  on  applications  under,  405,  406 
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EVIDENCE— continued. 

vendor  and  purchaser,  between, 

reoeipt  for  rent  is,  of  subsistence  of  lease,  21 
recital,  twenty  years  old,  of  facts,  is,  in  making 

title  to  land,  3,  8,  9 
recital  of  documents  before  commencement  of  ab- 
stract is,  on  making  ^title  to  any  property,  3, 
19,20 
of  title,  incidence  of  expenses  of,  21,  22 
vendor  and  purchaser  summons,  admissible  on,  13 
vesting  order  is,  for  what  purposes,  231 

EXCHANGE, 

S.  L.  A.  powers,  under,  generally,  301,  303 

payment  for  equality  of, 
with  capital  money,  324 
by  mortgaging,  318 
tenant  for  life's  own  land,  for, 
398 
And   see   Conveyance  ;    Easement  ;    Incumbrances  ; 
Mines  and  Minerals  ;  Notice. 

EXECUTION, 

by  attorney,  in  attorney's  name,  103,  104,  148, 149 
of  purchase-deed,  purchaser's  rights  as  to,  42 
And  see  Writs  of  Execution. 

EXECUTORS, 

appointment  of,  under  T.  A.,  precluded,  220 
compounding,  <fcc,  powers  of,  as  to,  216,  217 
conveyance  by,  before  probate,  85 

by  one  of  several,  ib. 
devastavit  by,  190 
executor-trustee,  appointment  of  trustee  in  room  of,  202, 

220 
survivorship  of  powers  of,  217,  218,  239 
"  trustees,"  are,  for  purposes  of  maintenance,  &c,  when 

residue  ascertained,  98 
within  T.  A.,  239 

T.  A.,  1888...187 
See  also  Personal  Representative. 


442 


INDEX. 


"EXECUTORS,  ADMINISTRATORS,  AND  ASSIGNS/' 
benefit  of  covenants  relating  to  land,  extends  to,  where, 
112,  113 

EXECUTORY  LIMITATIONS, 

restriction  on,  6,  149, 150 

S.  L.  A.  powers,  in  cases  of,  291,  370 

EXEC  UTRIX :  See  Married  Woman. 

EXPENSES, 

of  sale  as  between  vendor  and  purchaser,  3,  9,  21,  22 
See  also  Costs. 

EXPERIMENTS, 

application  of  "  capital  money  »  for,  333 

* 

FAMILY  ARRANGEMENT, 

not  an  u  assignment  for  value  "  within  S.  L.  A,  394,  395 

FAMILY  CHARGE, 

over-reaching  effect  on,  of  exercise  of  S.  L.  A.  powers, 
289,  290,  292,  321,  365,  367 

FEE-FARM  RENT, 

building  or  mining  lease  at,  order  of  court  for,  309,  310, 

406 
lease  at,  to  County  Council,  310 
remedies  for,  and  devolution  of,  when  created  under 

S.  L.  A.,  396,  397 

See  also  Rent;  Rent-charge. 

FEE  SIMPLE, 

limitation  of,  without  word  "  heirs,"  107,  108 
"long  term"  enlarged  into,  devolution  of,  120, 121 

FEES, 

Court,  of,  of  S.  L.  A.  proceedings,  408 

FELON, 

trustee,  appointment  of  new  trustee  in  room  of,  219 
And  see  Convict. 

FEOFFMENT, 

* 

tortious,  use  of,  119 
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FINANCE  ACT,  1894, 

estate  duty,  payment  of,  under/with  capital  money,  324 
married  woman,  exemption  of,  in,  from  income  tax,  250, 

256 
tenant  for  life  under  S.  L.  A.,  not "  competent  to  dispose 
of  property,"  within,  301 

PINE, 

assignment,  &o.,  of  lease,  restriction  on  taking,  on,  169 
definition  of,  in  C.  A.,  17 

S.  L.  A.,  297,  298 
on  lease,  or  licence,  tinder  S.  L.  A.,  when  "capital 

money,"  297,  306,  314,  315,  386 
prohibition  of,  in  case  of  certain  leases,  395 

FINES  AND  RECOVERIES  ACT, 
England. 

effect  of,  on  Crown  reversion,  369,  370 

on,  of  C.  A.,  1882  ,..138, 144-146,  152 
M.  W.  P.  A.,  245,  256 
rules  under,  and  under  C.  A.,  1882...  153-1 55 
Ireland. 

effect  of,  on  Crown  reversion,  370 

on,  of  C.  A.,  1882,  138,  144-146, 152 

FIXTURES, 

sale  of,  apart  from  land,  by  mortgagee,  67 

FORECLOSURE, 

action  for,  apportionment  of  costs  in,  60 

pending,  receiver  should   be    appointed  by 

Court,  not  by  mortgagee,  77 
sale  in,  77-79 
transfer  of  mortgage,  how  to  be  made  in,  58 

FORFEITURE, 

lease,  of,  restrictions  on,  and  relief  against,  generally, 

before  C.  A.,  53,  54 
under   C.  A.  and  C.  A.,   1892... 

51-56, 167-171 
particularly,  in  oases  of: 

agricultural  land,  168 
assignment,  55 
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FORFEITURE— continued. 

lease,  of,  restrictions  particularly,  in  cases  of — continued. 

bankruptcy,  55,  168, 

169 
execution,  taking  in, 

55, 168 
furnished  house,  168 
insurance,  55,  56 
mining  lease,  55, 168 
public  house,  168 
rent  unpaid,  56 
under-lease,  55,  169- 
170 
S.  L.  A.  powers,  none,  incurred  by  exercise  of,  364 

provision  for,  in  case  of  exercise  of,  void, 
361-364 

FORFEITURE  ACT,  1870, 

application  of,  to  convict  trustee,  or  mortgagee,  236 

FORMS, 

deeds,  of,  applying  C.  A.  provisions,  134-136 
statutory    mortgage,    transfer    and    reconveyance,  of, 
131-133 

And  see  Appendices  to  Rules,  in  Table  of  Contents. 

FREEHOLDS, 

conveyance  of,  between  husband  and  wife,  106,  107 

self,   to,  and  another,  jointly,  or  as  tenants   in 

common,  tb. 
use  in,  of  word  "grant,"  106 

FURTHER  CHARGE, 

form  of,  applying  provisions  of  C.  A,,  111,  134,  135 

GARDENS, 

"improvements,"    are,   within   Agricultural    Holdings 

(England)  Act,  1883... 335 
public,  dedication,  &c,  of,  S.  L.  A.  powers  for,  315-317 
making  of,  an  "improvement,'  under  S.  L.  A.,  335 

GENERAL   WORDS, 

implication  of,  in  conveyances,  27-29 
meaning  and  effect  of,  ib. 
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GLEBE  LANDS  ACT,  1888, 
references  to,  287,  301,  374 

«  GRANT," 

use  of  word,  unnecessary,  to  convey  freehold,  106 
covenants  implied  by,  ib. 

GUARDIAN, 

of  infant,  application  by,  for  S.  L.  A.  purposes,  374,  375 
leases,  &c.,  by,  94 
mother  is,  95 
receipt  of  maintenance  money  by,  96,  98 

HEIRLOOMS, 

sale  of,  before  S.  L.  A.,  Court  could  not  order,  347 
under  S.  L.  A.,  by  order  of  Court,  ib. 
money  from,  is  "  capital  money,"  ib. 

devolution  of,  347,  348 
sold  by  Court,  replacing  of,  347 

HEIRS, 

benefit  of  covenant  relating  to  land  runs  to,  112,  113 
liable  under  covenant,  bond,  &c.,  though  not  mentioned, 

113 
limitations  in  fee  and  in  tail,  without  use  of  word,  107, 108 
mortgagee,  of,  83-86 
trust,  execution  of,  by,  85,  86 
trustee,  of,  83-86 
vendor,  of,  dying  before  completion,  23-25 

And  see  Testing  Order. 

"HEIRS  AND   ASSIGNS," 

covenants  deemed  to  be  made  with,  what,  112, 113 
personal  representatives  of  sole  trustee  or  mortgagee 
are,  for  what  purpose,  85 

« HEIRS   OP  THE   BODY,"   &a, 

words  "in  fee  tail,"  Ac.,  equivalent  to,  107,  108 

HEREDITAMENT, 

corporeal  or  incorporeal,  is  land  within  C.  A.,  16 

S.  L.  A.,  297 
T.  A.,  237 
V.  &  P.  A.,  7 
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HEREDITAMENT— continued. 

incorporeal,  "estate"  in,  107, 108,  116 
personal  inheritance  is,  84,  297 

HONOUB,  Title  of, 

is  « land  "  within  S.  L.  A.,  297 

HOUSING  OF  WORKING  CLASSES  ACTS, 

1885,  s.  11  (1),  repeal  of,  reference  to,  402,  403 
1890,  s.  74  (1),  sales,  &c,  under,  301,  302,  306,  403 

HUSBAND, 

administration  bond  of  wife,  need  not  join  in,  274 
administration,  right  of,  to,  where  wife  intestate,  247, 

248,  275,  276 
chattels,  rights  of,  to  wife's,  148, 149 
curtesy,  tenant  by,  248 

powers  of,  under  S.  L.  A.,  372,  390 
intestate,  without  issue,  widow's  rights  in  property  of, 

250 
legal  personal  representative  of  wife,  without  adminis- 
tration, when,  273 
liability  of,  for  wife's  debts,  antenuptial,  267 

post-nuptial,  253 
torts,  generally,  254 
money,  of,  fraudulent  investment  of,  by  wife,  or  in  her 

name,  261 
policy  of  assurance  by :  See  Policy  of  Assurance. 
property  of,  wife's  rights  in,  249,  250 
remedy  against,  of  wife,  265 

of,  against  wife,  254,  268 
surviving,  title  of,  to  intestate  wife's  estate,  without 

administration,  249 
term  of  years,  wife's,  right  of,  to,  248,  249 
See  aho  Husband  and  Wife;  Married  Woman;  M.  W. 

P.  A.'s,  1882  and  1893;  M.  W.  P.  A.,  1884;  Policy 

of  Assurance. 

HUSBAND  AND  WIFE, 

conveyances  between,  106,  107 
covenants  by,  implied,  for  title,  39,  40 
evidence  between,  265,  268 
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HUSBAND  AND  WIFE— continued. 

questions  between,  as  to  property,  summary  determina- 
tion of,  268,  269 

wife's  antenuptial  debts,  &c,  action  and  judgment 
against,  jointly,  267,  268 

And  see  Husband  ;  Married  Woman  ;  M.  W.  P.  A.'s,  1882 
and  1893;  M.  W.  P.  A.,  1884;  Policy  of  Assurance. 


IMPLIED  COVENANTS, 

(1.)  C.  A.,  under,  for  title,  in  certain  conveyances,  29-41 
application  of,  to  property  of  all  kinds,  30 
assignee  of  lease,  none  by,  34 
benefit  of,  runs  with  land,  41 
bill  of  sale,  in,  effect  of,  36 
burden  of,  113 

construction  of,  as  to  number  and  gender,  117 
oopyholds,  in  surrender  of,  40,  41 
covenant  to  surrender  oopyholds,  in,  ib. 
demise  at  rent,  in,  none,  41 
description  of  conveying  party,  need  of,  for,  32 
exclusion  of,  generally,  40 

in  surrender  of  lease,  34 
gender  in,  117 
joint  and  several,  30 
joint  tenants,  with,  29,  30 
kinds' of,  according  to 

(i.)  expressions  in  deed, 

(ii.)  nature  of  deed, 

(iii.)  position  of  covenantor, 
(i.)  by  "  beneficial  owner,"  31,  33,  34,  36 

"  committee  of  lunatic,"  37,  38 

"mortgagee,"  ib. 

person  "  conveying  under  an  order  of  Court," 
38,  226 

person    "  directing    as    beneficial    owner," 
38,39 

"  personal  representative,"  37,  38 

«  settlor,"  37 

« trustee,"  37,  38 
(ii.)  in  conveyance  for  value  (other  than  a  mort- 
gage), 31-34 
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IMPLIED  COVENANTS— continued. 

kinds  of,  according  to— continued. 

in  conveyance  of  leasehold,  33,  34 
in  mortgage,  34-37 

of  leasehold,  36 
in  settlement,  36,  37 
(iii.)  by  husband  and  wife,  39,  40 

joint  tenants  or  tenants  in  common,  29,  30 
remainderman,  30 
tenant  for  life,  30,  41 
wife  alone,  40 
modifications  of,  power  to  make,  and  effect  of,  41 
plural  and  singular  in,  117 
tenants  in  common,  with,  29,  30 
two  or  more,  with,  jointly  and  severally,  th. 
voluntary  conveyance,  not  being  "settlement," 
none  in,  33 
(2.)  demise,  in,  41 
(3.)  "grant,"  by  use  of  word,  106 
(4.)  statutory  mortgage  or  transfer,  in,  80-82 
joint  and  several,  82 

payment  of  principal,  for,  and  interest,  80-82 
two  or  more,  with,  82 

IMPLIED  TEUST, 

application  to,  of  T.  A.,  239 

T.  A.,  1888...  187 

IMPROVEMENT  OF  LAND  ACT,  1864 

extension  and  partial  repeal  of,  by  S.  L.  A.,  339,  382, 

384 

IMPROVEMENT  RENT-CHARGE, 

redemption  of,  with  "  capital  money  "  ;  and  tenant  for 
life's  liability  thereon,  391,  392 

IMPROVEMENTS, 

generally,  within  S.  L.  A.,  what  are,  331-335,  391,  392, 

399,  400,  403 
particular  provisions  as  to : 

4<  capital  money,"  application  of,  in,  324 
concurrence  of  tenant  for  life  with  others,  in,  337 
entry  for  effecting  and  repairing,  338,  339 
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IMPROVEMENTS— continued. 

lease  under  S.   L.  A.,  may  be  consideration  for, 

307-309 
maintenance  and  insurance  of,  337,  338,  392 
payment  for,  on  submission  and  approval  of  scheme 

and  certificate  of  execution,  335-337 

Court  can  order,  though  no  scheme,  400,  401 
power  to  contract  for,  340 
report  by  tenant  for  life  on  state  of,  338 
scheme  for,  335-337,  400 
tenant's,  under  Agricultural  Holdings  (England) 

Act,  1883,  effect  of,  as  to  terms  of  new  lease,  306 

INALIENABLE  ESTATES, 

S.  L.  A.  powers  as  to,  330,  369,  370 

INCLOSURE  COMMISSIONERS, 

Land  Commissioners  substituted  for,  358 
And  see  Land  Commissioners. 

INCOME, 

definition  of,  in  C.  A.,  16 

S.  L.  A.,  297 
"entitled  to/'  meaning  of,  in  S.  L.  A.,  s.  58... 373 
powers  of  person  entitled  to,  under  S.  L.  A.,  293,  373 

INCOME  TAX, 

exemption  from,  of  married  woman,  250,  256 

INCORPOREAL  HEREDITAMENT :  See  Hereditament. 

INCUMBRANCER, 

costs  of  tenant  for  life's,  326,  358 
definition  of,  in  C.  A.,  17 

INCUMBRANCE, 

covenant  against,  implied  by  C.  A.,  31,  35,  38 

outgoing  trustee,  by,  express,  38 
definition  of,  in  C.  A.,  17,  26 
discharge  of,  under  C.  A.,  on  sale,  25-27 

by  mortgagee,  72 
S.  L.  A.,  by  "  capital  money,"  323, 324 
by  mortgaging,  398 
meaning  of,  in  S.  L.  A.,  s.  5... 304 

s.  21  (ii.),  323,  324 

2  G 
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INCUMBRANCE-^on^tnuei. 

meaning  of,  in  S.  L.  A.,  1890,  s.  11. ..398 

S.  L.  A.  powers,  exercise  of,  effect  of,  on,  289,  292,  305, 

313,  318-322,  365,  367 
shifting  of,  on  sale,  exchange,  or  partition  under  S.  L.  A., 

303,  304 
tenant  for  life,  by,  effect  of,  on  his  S.  L.  A.  powers,  293, 

294,  300,  359-361,  394 

tenant  for  life's  powers  under  S.  L.  A.,  effect  on,  of,  294, 

295,  372,  373 

And  see  Incumbrancer  ;  Quit-Bent. 

INDEMNITY, 

to  trustee,  generally,  218,  219 

by  impounding  income  of  person  concurring 

in  breach  of  trust,  234 
out  of  property  preserved  by  him,  214 
S.  L.  A.,  under,  to  person  conveying  land  into  settle- 
ment, 331 

purchasers,  <fec,  351,  353,  364 
S.  L.  A.  trustees,  351,  352 
T.  A.,  under,  for  acts  done  pursuant  thereto,  236 

INFANCY:  See  Infant. 

INFANT, 

income  of,  application,  accumulation  and  disposal   of, 
from  land,  94-97 
from  any  property,  97-100 
land  of,  management  of,  94,  95 

"  settled  estate,"  within  S.  E.  A.,  when,  93 
"  settled  land,"  within  S.  L.  A.,  when,  374 
lunatic,  powers  of,  under  S.  L.  A.,  377,  378 
maintenance  of,  out  of  income  of  land,  95,  96 

of  other  property,  97,  98 
married  woman,  power  of  attorney  by,  93 
mortgagee  of  land,  vesting  order  in  case  of,  222 
S.  L.  A.  powers  of,  how  exercisable,  generally,  374 

lunatic,  where,  377,  378 
trustee,  appointment  of  new  trustee,  in  place  of,  203 

of  land,  stocks,  or  shares  in  ships,  vesting  orders, 
in  case  of,  220,  227 
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INSOLVENCY, 

search  for,  184 


INSTRUMENT, 

construction  and  effect  of,  under  G.  A.,  3,  6, 106-117 
meaning  of,  in  C.  A.,  18,  94 

And  see  Deeds  ;  Settlement  ;  Will. 

INSURANCE, 

by  mortgagee,  67,  68,  74,  75 
receiver,  76 

tenant  for  life,  of  improvements,  337,  338,  392 
trustee,  generally,  214 
for  infant,  95 
And  see  Forfeiture  ;  Policy  of  Assurance. 

INTEREST, 

under  mortgage,  accrual  of,  where  no  covenant  to  pay, 
70,  77 

arrears  of,  payment  of,  by  receiver,  77 

INTERPRETATION  ACT,  1889, 

references  to,  7,  10,  18, 192,  224,  236,  255 

INTESTATES'  ESTATES  ACT,  1884, 
sales  under,  224 

INTESTATES'  ESTATES  ACT,  1890, 
widow's  rights  under,  250 

INVESTMENTS, 

local  authority,  by,  of  sinking  fund,  191,  192 

long  term,  on,  where  real  security  authorized,  194, 197 

married  woman,  by,  or  in  name  of:    See  Husband; 

Married  Woman. 
redeemable  securities,  on,  197,  243,  244 
retainer  of,  on  change  in  character,  ib. 
S.  L.  A.,  under : 

generally,  322,  323,  327,  328 

conversion  of,  328,  329 

devolution  of,  328,  380 

income  of,  329 

tenant  for  life's  powers  as  to  selection  and  variation 

of,  327,  328 
variation  of,  323,  329 

2  G  2 
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INVESTMENTS— continued. 

trust  funds,  of,  authorized,  generally,  193-197, 199 
enlargement  of  express  powers  of,  197-199 
on  loan,  where  security  insufficient,  199,  201 
or  purchase,  where  title  defective,  201 

IRELAND, 

application  to,  of  C.  A.,  128 

S.  L.  A.,  382,  383 
T.  A.,  219,  236,  239,  241 
High  Court  of,  vesting  orders  of,  extent  of,  243 
S.  L.   A.   lease,  not  building  or  mining,  what  term 

authorized  in,  383 
V.  &  P.  A.,  provisions  of,  as  to  "bare  trustee"  and 
"  tacking,"  repeal  for,  of,  128 
And  see  Lakd  Commissioners. 

ISSUE, 

default  of,  effect  of  executory  limitation  over,  on,  in 
instruments  after  1882...  149,  150 

JOINT  ACCOUNT, 

mortgage,  transfer,  <fec,  taken  on,  effect  of,  115,  116 

JOINT  AND  SEVERAL  COVENANTS :  See  Covenant  ; 
Implied  Covenants. 

JOINT  TENANCY, 

conveyance,  under,  to  iiusband  and  wife,  247 

of  freehold  or  chose  in  action,  to 
husband  or  wife,  with  -  another, 
106,  107 

to  self  and  another,  ib. 
See  also  Tenant  fob  Life. 

JOINT  TENANTS, 

implied  oovenants  by,  30 

with,  ib. 

JOINTURE:   See  Annual  Sum;   Family  Charge;  Incum- 
brance. 

JOURNEY, 

expenses  of,  on  sale,  21,  22 


INDEX.  453 

JUDGE  IN  CHAMBERS :  See  Chambers. 

JUDGMENT, 

married  woman,  against,  254 
meaning  of,  in  Searches  Act,  1888. ..174 
search  for,  182 

JUDGMENT  FOR  SALE, 

in  action  respecting  mortgage,  77-79 

JUBISDIOTION, 

protection  of  purchaser,  where  order  not  within,  126, 127 
See  also  County  Court;  Court;  Ireland;  Palatine 
Court. 

LANCASTER :  See  Palatine  Court. 

LAND, 

covenants  relating  to,  burden  and  benefit  of,  112-115 
definition  of,  in  C.  A.,  16 

Searches  Act,  1888... 172 
S.  L.  A.,  292,  297 
T.  A.,  237 
for  purposes  of  Acts  of  Parliament  gene- 
rally, 7 
infant's,  management,  &c.,  of:  See  Infant. 
purchase  of,  with  "  oapital  money,"  and  settlement  of, 

325,  329-331 
sale  of,  contract  for,  statutory  incidents  of:  See  Con- 
ditions of  Sale. 
"  settled,"  definition  of,  291 

LAND  CHARGE, 

definition  of,  in  Searches  Act,  1888.. .173 
registration  of,  176-178 

LAND   CHARGES  REGISTRATION   AND  .SEARCHES 
ACT,  1888 :  See  Searches  Act,  1888. 

LAND  COMMISSIONERS, 

Board  of  Agriculture,  now  are,  358 

Commissioners  for  Public  Works,  substitution  of,  for,  in 

Ireland,  383 
constitution  and  powers  of,  358,  359 
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LAND  COMMISSIONEES-^orUtnu^i 

filing  and  delivering  office  copies  of  certificates  and 

reports  of,  359 
"  improvements,"  execution  of,  certificates  of,  335-337 

maintenance  of,  certificates  of,  as  to, 
and  reports  to,  of,  337,  338 

LAND  IMPBOVEMENT  ACT,  1864:  See  Improvement  of 
Land  Act,  1864. 

LANDLORD :  See  Lessor. 

LAND  REGISTRY :  See  Searches  Act,  1888. 

LAND  TAX, 

redemption  of,  under  S.  L.  A.,  with  "  capital  money," 
323,  324 

under  Land  Tax  Redemption  Act,  1802 ... 
324 

LANDS  CLAUSES  ACTS, 

application  of  money  in  Court  under,  as  "  oapital  money," 

342,  343 
jurisdiction  under,  as  to  expenditure  of  "  capital  money," 

not  extended  to  S.  L.  A.'s,  331,  400 

LEASE, 

(1.)  Generally: 

apportionment  of  rent,  covenants,  and  conditions  in, 

48-51 
assignment,  underletting,  &c.,  covenant  in,  against, 

lessor's  rights  under,  55, 169 
assignment  of,  no  implied  covenant  by  assignee  on,  34 
preliminary  contract  for  lease,  under  power,  no 
part  of  title  on,  142 
condition  in,  benefit  of,  runs  with  reversion,  48,  49 

notwithstanding  severance,  50 
contraot  for  grant  of,  title  to  be  shown  on,  8,  51 

under  power,  no  part  of  title  to  the  lease,  142 
oovenants  in,  by  lessee  and  lessor,  benefit  of,  and 
burden  of,  48-50, 112, 114 
by  lessor,  for  title,  41 
easement,  of,  benefit  of  rent  and  lessee's  covenants 
on,  48,  49 
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"LEASE— continued. 

(1.)  Generally — continued. 

forfeiture  of,  restrictions  on  and  relief  against,  51- 

56,  167*171 :  See  also  Forfeiture. 
guardian,  by,  94 
implied  covenant  in,  41 
meaning  of,  in  G.  A.,  s.  14... 54,  170,  171 
mortgagee  in  possession,  by,  48-50,  61-66 
mortgagor,  by,  ib. 
parol,  by,  64,  65 

possession,  in,  what  is,  61,  62,  305,  306 
rent  in,  runs  with  reversion,  48 

apportionment  of,  48,  49 
sale  of,  statutory  conditions  on :  See  Conditions  of 
Sale. 
(2.)  In  regard  to  S.  L.  A. : 

general  S.  L.  A.  powers  of  making,  304-315,  393, 

395,  396 
particular  provisions  of  S.  L.  A.,  as  to : 

assignment,  effect  of,  on  tenant  for  life's  power, 

359-361 
carrying  out  predecessor's  contract  for,  311, 312, 

395 
confirmation  of,  312 
contracts  for,  generally,  339-342 

no  part  of  title  to  the  lease,  341 
copyhold,  of,  licence  for,  314,  315 
counterpart  of,  307 
covenant  for  renewal  of,  312 
equitable  owner,  by,  305 
Ireland,  term  of,  in,  383 
mansion  and  park,  of,  397,  398 
possession  under,  305,  313 
rent  under,  306,  314 
surrender  of,  and  re-grant,  312-314 

of  contract  for,  340 
terms  of,  fixing  of,  305,  306,  313 
writing,  by,  merely,  for  three  years  or  less,  396 
See  oho  Brougham's  Act;  Building  Lease;  Ease- 
ment; Fine;  Leasehold;  Mining  Lease;  Notice; 
Benewal  of  Lease;  8.  L.  A.  Trustees;  Under- 
lease; Waste. 
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LEASEHOLD  REVERSION, 

title  to,  not  to  be  called  for,  on  sale  of  under-lease, 
18,19 
on  oontraot  to  grant  under-lease,  51 

• 

LEASEHOLD, 

implied  conditions  on  sale  of:  See  Conditions  of  Sale. 
implied  covenants  for  title  in  conveyance  of:  See  Implied 

Covenants. 
loan  by  trustees  on  security  of,  200,  201 
mortgage  of,  by  demise,  71 
purchase  of,  with  "  capital  money,"  and  settlement  of, 

325,  330 
purchase  of,  by  trustees,  9, 18,  19,  122,  123,  212 
searches,  on  purchase  of,  177 
settled,  apportionment  of  "capital  money"    from,  344, 

345 
freehold  reversion  on,  purohase  of,  with  "capital 
money,"  324 

See  also  Renewable  Leasehold. 

LEGAL  ESTATE, 

conveyance  of,  by  mortgagee,  under  statutory  power  of 
sale,  70,  71 
by  equitable  tenant  for  life,  under  S.  L.  A.  powers, 
293,  320 
priority  or  protection  from,  repealed  section  of  V.  &  P.  A., 
as  to,  11,  12; 
See  also  Bare  Legal  Estate. 

LEGAL  PERSONAL  REPRESENTATIVE:  See  Personal 
Representative. 

LESSEE, 

apportionment  of  rent,  when  bound  by,  48,  49 
covenants  by,  benefit  of,  runs  with  reversion,  ib. 
definition  of,  for  purposes  of  C.  A.,  s.  14  (relief  against 

forfeiture),  54,  168 
"limited  owner,"  when,  within  S.  L.  A.,  371,  372 
notice  to,  of  lessor's  title,  8,  140-142 
"  purchaser,"  is,  within  V.  &  P.  A.,  8,  12,  13 
relief  to,  against  re-entry,  C.  A.,  17,  51-56,  167-169 
searches  by  intending,  177 
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LESSEE— continued. 

under-lessee  is,  how  far,  within  G.  A.,  s.  14... 54,  168 

C.  A.,  1892...170,  171 
See  also  Forfeiture;  Lease;  Ukdbb-Lease;  Under- 
Lessee. 

LESSOB, 

oovenants  by,  burden  of,  runs  with  reversion,  49, 112, 113 

for  title,  implied  or  express,  41 
definition  of,  for  purposes  of  C.  A.,  s.  14  (relief  against 

forfeiture),  54 
title  of,  when  not  to  be  called  for,  8,  18,  19,  51 
See  also  Forfeiture;  Lease;  Lessee;  Under-Lease; 
Under-Lessee. 

LICENCE, 

assignment,  underletting,  &c,  for,  by  lessor,  169 
grant  of,  under  S.  L.  A.,  to  copyholder,  to  lease,  314,  315 
entry  of,  on  Court  Bolls,  ib. 
fine  on,  when  "  capital  money/'  ib. 

LIGHT, 

"  general  words,"  inclusion  of,  in,  27 
lessee  under  C.  A.  powers,  right  of,  to,  61 

LIMITATION:  See  Executory  Limitations;  Statutes  of 
Limitations;  Words  of  Limitation. 

LIMITED  OWNEB, 

powers  of,  under  S.  L.  A.,  286,  369-374 

LIMITED  OWNEBS'   BESIDENCES   ACTS, 
references  to,  333,  392,  400 

LIMITED  OWNEBS*  BESEBVOIBS  ACT, 
reference  to,  333 

LIS  PENDENS, 

search  for,  174, 183 

Searches  Act,  1888,  does  not  affect  registration  of,  174 

S.  L.  A.,  1884,  order  under,  registration  of,  as,  388,  389 

LOAN, 

by  married  woman,  to  husband :  See  Married  Woman. 
by  trustee :  See  Investments. 
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LOCAL  AUTHORITY, 

investment  of  sinking  fund  by,  191, 192 
And  tee  County  Council. 

LONG  TEEM, 

enlargement  of,  into  fee  simple,  117-122, 150    - 

investment  on  security  of,  194,  197 

origin  of,  119 

"real  security,"  is,  how  far,  194, 197 

LORDSHIP :  See  Manor. 

LOTS, 

common  title  to  several,  one  abstract  of,  22 
sale  in,  by  tenant  for  life,  303 
trustee,  210 

LUNACY, 

allegation  of,  in  vesting  order,  231 
power  of  attorney,  payments,  &cM  under,  without  notice 
of,  104,  105 

irrevocable,  not  affected  by,  147-149 
See  also  Lunatic. 

LUNATIC, 

oommittee  o£  implied  oovenants  for  title  by,  37,  38 
new  trustee,  appointment  of,  in  place  of,  203,  206 

by,  203 
S.  L.  A.  powers  of,  exercise  of,  generally / 377,  378 

during  infancy,  ft. 
See  also  Lunacy. 

MAINTENANCE, 

44  improvements,"  of,  by  tenant  for  life,  337-339,  392 
infant,  of,  power  as  to,  out  of  income  of  land,  94-97 

of  any  property,  97-100 

MALE :  See  Masculine. 

MAL1NS'  ACT, 

acknowledgment  of  deeds  under,  alterations  as  to,  144 
married  woman's  powers  under,  249,  250 

MANAGEMENT, 

of  infant's  land,  94-97 

trust  for,  effect  of,  as  to  S.  L.  A.  powers,  373 
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MANOB* 

definition  of,  in  C.  A.,  16 

S.  L.  A.,  298 
44  general  words  "  in  conveyance  of,  27-29 
mines  and  minerals  under,  29 
"  reputed,"  what  is,  16 

tenant  for  life  of,  S.  L.  A.  powers  of,  301,  303,  314,  315 
See  also  Copyhold  ;  Court  Bolls  ;  Seignory. 

MANSION  AND  PABK, 

definition  of  "  principal  mansion  house,"  397,  398 
sale,  exchange,  or  lease  of, 

discretion  of  Court  or  trustee  as  to,  ib. 
restrictions  on,  ib. 

settlement  should  contain  express  provisions  as  to, 
398 

MANSION  HOUSE, 

rebuilding  of,  an  "improvement,"  within  S.  L.  A.'s, 
399 
See  also  Mansion  and  Park. 

MABBIAGE, 

irrevocable  power  of  attorney,  good  notwithstanding, 

147-149 
See  also  Husband;  Husband  and  Wife  ;  Married  Woman  ; 

M.  W.  P.  A.'s,  1882  and  1893 ;  M.  W.  P.  A.,  1884. 

MABBIAGE  SETTLEMENT, 

form  of,  applying  C.  A.  provisions,  111,  136 
See  also  Married  Woman;   M.  W.  P.  A.'s,  1882  and 
1893. 

MABBIED  WOMAN, 

accruer  of  title  of,  date  of,  what  is,  257,  258 
acknowledgment  by,  of  deeds :  See  Acknowledgment. 
admioistratrix,  270,  274 
after-acquired  property  of,  agreement  for  settlement  of, 

246,  270-272 
ante-nuptial  debts,  Ac,  of,  266-268 
anticipation,  restraint  on :  See  Anticipation. 
bank,  deposits  of,  in,  258-261 
bankruptcy  of,  255,  256,  and  Addenda 
44  bare  trustee,"  power  of,  1 1 
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MAERIED  WOMAN— continued. 

"  cestui  que  trust,"  impounding  interest  o£  234 

statntes  of  limitation  run  against, 
188-190 
chose  in  action,  conveyance  of,  between,  and  husband, 
106, 107 
Malins'  Act,  powers  of,  under,  as  to,  249, 250 
contracts  of,  after  marriage,  253-256,  274,  277, 278 

before  marriage,  266-268 
contributory,  under  Companies  Acts,  266 
oonveyanoe  by,  39,  40,  245,  251-253 

to,  and  to  husband,  24 
costs  of,  payment  of,  254,  255,  278 

security  for,  253,  254 
criminal  proceedings  by  or  against,  265,  268 
damages,  recovery  of,  by,  or  against,  253,  254,  258,  266, 

267 
"  debts  "  of,  266,  267 
deed  of,  generally,  247 
dower  of,  249 

equity  of,  to  settlement,  247 
evidence  between,  and  husband,  265,  268 
executrix,  246,  270,  274 
fraud  by,  on  marital  rights,  247 
fraudulent  investment  by,  of  husband's  money,  261 
guardian  ad  litem,  254 
implied  oovenants  by,  39,  40 

impounding  interests  of,  as  indemnity  to  trustee,  234 
income  tax,  exemption  of,  from,  256 
infant,  oovenant  to  settle,  by,  246 
power  of  attorney  by,  93 
S.  L.  A.  powers  of,  376, 377 
investments,  in  name  of,  258-261 

joint  tenancy  of,  in  chattels,  severance  of,  by  marriage, 
249 
in  land  with  husband,  247 
judgment  against,  form  and  effect  of,  254-256 
liability  of,  ante-nuptial  debts,  <fco.,  for,  266-268 
contract,  under,  253-256,  274,  277,  278 
maintenance,  for,  of  husband,  children,  and  grand* 

children,  272,  273 
"  in  tort  and  otherwise,"  253-255 
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MAERIED  WOMAN— continued. 
loans  by,  to  husband,  256,  257 
"  long  term,"  enlargement  of,  by,  118 
Matins'  Act,  powers  under,  of,  144,  249,  250 
next  friend,  254 
paraphernalia  of,  249 
policy  of  assurance,  assignment  of,  by,  249,  250 

effected  by :  See  Policy  of  Assurance. 
poor  law,  liability  of,  for  purposes  of,  272,  273 
post-nuptial  settlement  by,  246 
power  of,  disclaimer  of,  252 

general,  distinction  between,  and  property,  252, 256 

exercise  of,  by  will,  252,  257 
release  of,  108,  109,  252 
power  of  attorney  by,  93 
property  of,  married  after  M.  W.  P.  A.,  256 

before  M.  W.  P.  A.,  257 
protector  of  settlement,  245 
reduction  into  possession  of  ohoses  in  action  of, 
remedies  by  and  against,  253,  265-268 
restraint  on  anticipation :  See  Anticipation. 
reversionary  interests  of,  249,  254 
savings  bank,  deposits  of,  in,  258-261 
separate  examination  of,  93,  256,  342 
"  separate  property,"  of,  252 
separate  trading  by,  255,  256 
"  separate  use  "  of,  trust  for,  245 
separation-deed,  position  of,  as  to,  246,  247 
separation  order,  effect  of,  92 
S.  L.  A.  powers  of,  375-378 
settlement  by,  or  relating  to,  246,  270-272 

And  see  Policy  of  Assurance. 
"spes  successionis  "  of,  arising  before  1883,  no  "  accruer 

of  title,"  258 
status  of,  generally,  under  M.  W.  P.  A.,  251-253 
statutes  of  limitation,  application  of,  to,  188-190,  249, 

265 
stock,  Ac,  of,  258-261 
tenant  in  tail,  disposition  by,  144-146,  256 
title  of,  married  before  1883,  accruer  of,  date  of,  257,  258 
torts  by,  after  marriage,  253 

before  marriage,  266-268 
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MARRIED  WOMAN— continued. 

trust,  property  held  by,  in,  effect  of  M.  W.  P.  A.  on 

power  to  dispose  of,  252,  253,  260,  270 
trustee,  246,  270,  274 
will  of,  245,  251,  252,  278 

exercise  of  general  power  by,  effect  of,  257 
probate,  Ac,  of,  roles  as  to,  275,  276 
See  oho  Husband;  Husband  and  Wife;  M.  W.  P.  A.'s, 
1882  and   1893;    M.  W.  P.  A.,  1884;   Policy  of 
Insurance. 

MARRTED  WOMEN'S  PROPERTY  ACTS,  1882  aod  1893, 
general  effect  of,  summary  of,  245-250 

MARRIED  WOMEN'S  PROPERTY  AOT,  1884, 
objects  of,  reference  to,  268,  274 

MASCULINE, 

feminine,  includes,  in  Acts  of  Parliament,  18 

in  covenants,  &c,  implied  by  C.  A.,  117 

MIDDLESEX, 

judgments  affecting  land  in,  182 
wills,  non-registration  of,  in,  cured  in  certain  cases,  12 
time  for  registration  of,  in,  ib. 

MIDDLESEX  REGISTRY, 

searohes  in,  182,  184,  185 
See  also  Middlesex. 

MINES  AND  MINERALS, 

dealings  with,  apart  from  surface: 

under  0.  A.  powers  of  sale,  by  mortgagee,  67 
under  S.  L.  A.,  317 

by  trustee  or  mortgagee,  with  sanction  of  Court, 
233,  234,  243 
definition  of,  in  S.  L.  A.,  298 

fee  simple  in,  on  enlargement  of  "long  term,"  121,  122 
"  general  words  "  in  connection  with,  29 
purchase  of,  with  "  capital  money,"  and  settlement  of, 

325,  331 
reservations  relating  to,  in  dealings  under  S.  L.  A.,  303, 
317,  325,  395 
See  also  Mining  Lease  ;  Mining  Purposes. 
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MINING  LEASE, 

capitalization  of  rent  on,  granted  under  S.  L.  A.,  310, 

311,  381 
definition  of,  in  G.  A.,  17, 18 

S.  L.  A.,  298 
forfeiture  of,  relief  against,  limitations  on,  55, 168 
grant  of,  under  S.  L.  A.  powers,  304-311,  406 
mortgaged  land,  of,  61 

variable  rent  on,  granted  under  S.  L.  A.,  308,  309,  396 
And  see  Lease. 

MINING  PURPOSES, 

definition  of,  in  C.  A.,  17, 18 

S.  L.  A.,  298 

MONET :  See  Capital  Monet  ;  Mortgage  Money. 

MONTH, 

calendar,  computation  of,  69,  70 
meaning  of,  in  Acts  of  Parliament,  18 

MORTGAGE, 

building  society,  to,  power  of  sale  in,  67 
consolidation  of,  restrictions  on,  59,  61 
G.  A.  provisions  as  to,  summary  of,  56,  57 
deed,  mortgagee's  powers  under,  66-77 
definition  o£  in  G.  A.,  16, 17 

in  T.  A.,  237 
form  of,  applying  C.  A.  provisions,  111,  134 
implied  covenants  in :  See  Implied  Covenants  (1)  and  (4) 
interest  payable  under,  where  no  oovenant,  70,  77 
"joint  account,"  on,  115,  116 
land  in,  devolution  of,  83-86 

exoeption  of,  from  "  vesting  declaration,"  209, 210 
sale  by  Court,  in  action  relating  to,  77-79 
S.  L.  A.  powers  as  to  making,  303,  318,  357,  358,  398 

paying  off:  See  Incumbrances. 
provisions  as  to  notice  of  making,  353-355,  387 

operation  of,  318-322,  367 
shifting,  303,  304,  330,  331 
several  mortgagees,  to,  for  distinct  sums,  C.  A.,  powers 
under,  66 
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MORTGAGE—  continued. 

statutory,  form  and  effect  of,  80-83, 131-133 
statutory  reconveyance  of,  83, 133 
statutory  transfer  of,  80-83, 131-133 
tenant  for  life,  by,  of  his  estate  or  interest,  effect  of,  for 

S.  L.  A.  purposes,  359-361 
transfer  of,  on  mortgagor's  request,  57-59, 150 
trustee,  by,  to  renew  lease,  215 
See  also  Mortgage  Debt  ;  Mortgage  Money  ;   Mort- 
gagee; Mortgagee  in  Possession;  Mortgagor. 

MORTGAGE  DEBT, 

mortgagee,  when  bound  to  assign,  57-59,  150 

MORTGAGE  MONEY, 

definition  of,  in  C.  A.,  16, 17 

receipt  and  application  of,  by  mortgagee,  72-74 

MORTGAGEE, 

conveyance  on  sale  by,  effect  of,  66,  70,  71 

G.  A.  powers  of,  summary  of,  5,  56,  57 

costs  of,  as  to  production  under  acknowledgment,  43 

death  of,  devolution  on,  9,  10,  83-86 

deed,  C.  A.  powers  given  to,  by,  5,  56, 57 

definition  of,  in  C.  A.,  16, 17 

in  T.  A.,  237 

execution  by,  of  mortgage  deed,  63 

implied  covenants  for  title    by:    See    Implied    Cove- 
nants. 

insurance  by,  67,  68,  74,  75 

"long  term,"  enlargement  of,  by,  119 

money,  &c,  received  by,  application  of,  72-74 

notice  by,  69 

production  of  deeds  by,  to  mortgagor,  59 

u  purchaser,*'  is,  within  C.  A.'s  and  Searches  Act,  17, 

137,  173 
receipt  in  writing  of,  effect  of,  73,  74 
receiver,  appointment  of,  by,  68,  75-77 
sale  by,  66,  67,  69,  72-74, 127 

at  instance  of,  by  Court,  77-79 
search  against,  185 

tenant  for  life's,  position  of,  as  to  exercise  of  S.  L.  A. 
powers,  359-361 
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MORTGAGEE— continued. 

Tenants'  Compensation  Act,  1890,  position  of,  under,  66 
transfer  by,  on  mortgagor's  request,  57,  58,  150 
"  trustee,"  is,  how  far,  72,  73, 188,  238,  239 
See  also  Mortgage  ;  Mortgage  Debt  ;  Mortgage  Money  ; 
Mortgagee  in  Possession;  Mortgagor. 

MORTGAGEE  IN  POSSESSION, 
accounts  against,  68 
definition  of,  in  C.  A.,  16,  17 
exemption  of,  from  liability  to  transfer  at  mortgagor's 

request,  58 
leases  by,  authorized  by  C.  A.,  61-66 
timber,  powers  of,  as  to,  68 
transfer  by,  liability  after,  58 

MORTGAGOR, 

"  consolidation  "  against,  59,  60 

C.  A.  powers  of,  summary  of,  5,  56,  57 

definition  of,  in  C.  A.,  16,  58 

distress  by,  77 

implied  covenants  by:  See  Implied  Covenants  (1)  and 

leases  by,  under  or  apart  from  C.  A.  powers,  49,  50, 

61-66 
receiver  of  mortgagee  is  agent  for,  75 
sale  at  instance  of,  by  the  Court,  77-79 
title-deeds,  inspection  and  copies  of,  right  of,  to,  59 
transfer,  right  to  require,  instead  of  reconveyance,  57, 

58,  150 
"  trustee,"  within  T.  A.,  221 

See  also  Mortgage  ;  Mortgage  Debt  ;  Mortgage  Money  ; 
Mortgagee;  Mortgagee  in  Possession. 


NEW  TRUSTEES, 

appointment  of,  by  Court,  219,  220,  229,  230 

out  of  Court,  202-207 
costs  of,  204,  205,  230 
separate  sets  of,  202,  205,  219 
number  of,  205,  206,  219 
powers  of,  appointed  by  Court,  230 

out  of  Court,  206 

2  H 
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POWEB  OP  ATTORNEY, 

acknowledgment  of  married  woman's  deed,  none,  under, 
93 

company,  by,  sealing  of,  104 

winding-up,  effect  of,  on,  104,  148 
donee  of,  may  execute,  Ac,  in  his  own  name,  6,  103, 104, 
149 

death  of,  effect  of,  147 

payment  to,  effect  of,  in  certain  oases,  104, 105, 
147-149,  218 
donor  of,  death,  lunacy,  bankruptcy,  marriage,  &c,  of, 

104,  147-149 
filing  of,  in  Central  Office,  105, 106 
infant,  by,  if  married  woman,  93 
irrevocable,  effect  of,  given  for  value,  6,  71, 147, 148 

made  for  time  certain,  6, 148,  149 
trustees,  by,  148 
married  woman,  by,  93 

notice,  necessity  ot  to  terminate  authority  under,  104, 
105 

where  immaterial  to  effect  of,  147-149 
office  copies  of,  filed  in  Central  Office,  105, 106 
payment,  &c,  under,  in  good  faith,  protection  for  : 
generally,  104-105 
to  trustees,  218 
purchase,  completion  of,  under,  105 

POWEB  OF  SALE, 
cesser  of,  238 

creation  of,  by  what  words,  3,  211 
execution  of,  mode  of,  by  trustee,  210,  211 
mortgagee  by  deed,  of,  66-74 
tenant  for  life,  of,  under  8.  L.  A.,  299-302 
trustee  with,  is  S.  L.  A.  trustee,  when,  295,  296,  401 

POWER  TO  MORTGAGE  :  See  Debts. 

PRINCIPAL  MANSION  HOUSE, 

re-building  of,  under  S.  L.  A.,  1890... 399,  400 
See  dUo  Mansion  and  Pabk. 

PROCEDURE, 

under  G.  A.,  124, 125 
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PBOCEDURE— continued. 

under  M.  W.  P.  A.,  268,  269 

S.  L.  A.,  355-357,  404-418 
T.  A.,  230,  232,  234 
V.  &  P.  A.,  12,  13 

PBODUCTION  OP  DOCUMENTS, 

acknowledgment  of  right  to :  See  Acknowledgment. 
covenant  for,  legal,  vendor's  inability  to  furnish,  statu- 
tory condition  as  to,  9 

costs  of,  incidence  of,  as  between  vendor 

and  purchaser,  9 
liability  to  give,  satisfied  by  M  acknow- 
ledgment," 44,  45 
early  title,  forming,  20 
expenses  of,  on  sale,  inoidence  of,  21, 22 
mortgagee,  by,  to  mortgagor,  59 

to  puisne  mortgagee,  73 
purchaser's  equitable  right  to,  9 
legal  right  to,  44 

PROPERTY, 

definition  of,  in  C.  A.,  15 

C.  A.,  1882. ..137 
M.  W.  P.  A.,  274 
T.  A.,  238 
distinction    between,    and    power,    for    purposes    of 
M.  W.  P.  A^  252,  256 

PROTECTION, 

purchaser,  &o.,  of,  in  certain  cases :  See  Purchaser* 
And  $ee  Indemnity. 

PROTECTION  OR  RECOVERY  OF  SETTLED  LAND, 
proceedings  for,  approval  by  Court  of,  346,  347 

costs  of,  1 6. 

PROTECTOR  OP  SETTLEMENT, 
married  woman,  when,  alone,'  245 

PUBLIC  WORKS  COMMISSIONERS, 

substitution  of,  in  Ireland,  for  Land  Commissioners,  383 

PUR  AUTRE  VIE :  See  Estate  pur  autre  vie. 
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PURCHASE, 

completion  of,  on  vendor's  death,  23*25 

under  power  of  attorney,  105,  149 
definition  of,  in  C.  A.,  generally,  17 

Searches  Act,  1888... 173 
"  for  value,"  meaning  of,  in  implied  covenant  for  title, 

32,33 
heirlooms,  of,  to  replace  those  sold,  347 
option  of,  in  S.  L.  A.  building  lease,  393 
S.   L.  A.,    under,  of  land,  mines,   &c,   with  "capital 

money,"  and  settlement  of,  325,  327-331 
trustee,  by,  title  on,  211,  212 

PURCHASE-DEED, 

execution  of,  purchaser's  right  as  to,  42 
And  Bee  Receipt. 

PURCHASE-MONEY, 

reoeipt  of,  by  solicitor,  110,  111 

payable  to  trustees,  111,  212,  213 
rights  to,  unaffected  by  C.  A.  provisions  as  to  devolution 
of  estate  on  vendor's  death,  23,  24 

PURCHASER, 

oonstruotive  notioe  to,  140-142 
definition  of,  in  C.  A.  generally,  17 

C.  A.,  s.  3. ..19,  23 
C.  A.,  1882. ..137,  138 
Searches  Act,  1888...  173 
fire  policy,  rights  and  liabilities  as  to,  55,  56 
"for  value,"  definition  of,  in  Searches  Act,  1888...  173 
protection  of,  from  constructive  notice,  140-142 

depreciatory    conditions,     buying    trust 

property  under,  211,  212 
mortgagee,  selling  under  power,  buying 

from,  71-74 
official  search,  under  certificate  of,  139, 178 
order  of  Court,  under,  126,  127 
power  of  attorney,  under,  104,  105 
receipts,  under :  See  Receipts. 
S.  L.  A.,  buying  under,  generally,  365 
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PURCHASES— continued. 

protection  of,  8.  L.  A.,  buying  Tinder,  as  to  notices  to 

S.L.  A.  trustees, 
353-355 
8.  L.  A.,  1884,  tinder,  buying  from  trustees 

for  sale,  388-390 
from  unregistered  writs  and   orders,  or 
deeds  of  arrangement  affecting  land,  or 
land  charges,  175-177 
restrictive  covenants,  without  notice  of,  140-142 
tenant  for  life's  interest,  of,  position  of,  as  to  S.  L.  A. 

powers,  294,  359-361,  394,  395 
trustees,  from,  not  bound  to  buy  instead  from  tenant  for 
life,  368 

And  see  [Conditions  of  Sale;  Purchase;  Purchase- 
Deed;  Purchase-Money;  Sale;  Vendor  and  Pur- 
chaser. 

QUIT-BENT, 

redemption  of,  generally,  102,  103 

.  S.  L.  A.,  under,  with  "capital  money," 
323 

BECEIPT, 

body  of  deed,  effect  of,  in,  109, 110 
deed,  in  or  endorsed  on,  protection  of  purchaser  under, 
110 

authority  of,  for  payment  to 
solicitor,  110,  111,  212,  213 
guardian,  by,  98 
joint  account,  effect  of  survivor's,  for  mortgage-money 

on,  115, 116 
mortgagee's,  3,  73,  74 
receiver's,  75 

rent,  for,  effect  of,  on  sale  of  lease  or  under-lease,  21 
S.  L.  A.  trustees,  of,  350,  351 
trustees9,  generally,  3,  216 

production  of,  when  an  authority  for  payment 
to  banker  or  solicitor,  212-214 

RECEIVER, 

appointment  of,  "  execution,"  is,  in  certain  oases,  183 
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RECEIVER— continued. 

mortgagee's,  appointment,  powers,  duties,  removal,  re- 
muneration, &o.,  of,  68,  75-77 

appointment  of,  pending  foreclosure,  should 

be  by  the  Court,  77 
mortgagor's  agent,  is,  75 
order  appointing,  registration  of,  174, 175 
personal  liability  of,  75. 

RECITALS, 

evidence,  are,  how  far,  of  facts  or  documents,  on  sale : 
See  Conditions  of  Sale. 

RECONVEYANCE, 

statutory,  of  statutory  mortgage,  form  of,  82,  133 
tenant  for  life's  mortgagee,  by,  on  S.  L.  A.  dealings,  360 
transfer  compellable  in  lien  of,  when,  57-59, 150, 151 

RECOVERY, 

rent-charges,  o£  100-102 

settled  land,  of,  proceedings  for,  Court's  power  of  ap- 
proving, and  directing  payment  of  costs  of,  346,  347 

REDEEMABLE  STOCK, 

investment  on,  by  local  authority,  191 

trustee,  197 

REDEMPTION, 

action  for,  parties  to,  to  enforce  mortgagor's  right  to 
have  transfer,  59 

sale  in,  77-79 
See  also  Quit-Rent  ;  Rent-charge. 

RE-ENTRY, 

relief  against  and  restrictions  on,  51-56,  167-171 
revivor  of,  where  under-lessee  relieved  against  forfeiture, 

170 
right  of,  apportionment  of,  on  severance  of  reversion, 

50,51 
usual  proviso  for,  56 

See  oho  Forfeiture. 

REGISTRATION, 

order  of  Court,  of,  as  "  lis  pendens,"  against  8.  L.  A. 
trustees,  388 
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BEGISTRATION— continued. 
"vesting  declaration,"  of,  210 

will,  of,  of  land  in  Middlesex  or  Yorkshire,  out  of  time, 
12 

time  for,  ib. 
writs  and  orders,  deeds  of  arrangement  affecting  land, 
and  land-charges,  of:  See  Searches  Act,  1888. 
See  also  Searches* 

REGISTRIES :  See  Registration  ;  Searches  ;  Searches  Act, 
1888. 

REIMBURSEMENT, 

trustee,  of,  generally,  provision  for,  219 
S.  L.  A.  trustees,  of,  352 

RELEASE, 

administrator  or  executor,  by,  216,  217 

power,  of,  108, 109 

tenant  for  life,  by,  of  his  estate,  361 

of  his  powers  under  S.  L.  A.,  359-361 
trustee,  by,  216,  217 

REMAINDER, 

defeat  of  estate  in,  by  exercise  of  S.  L.  A.  powers,  318-322 
settlement  of,  effect  of,  as  to  S.  L.  A.  powers,  289,  290 
undisposed  of  by  a  settlement,  is  within  the  settlement, 
291 

RENEWABLE  LEASEHOLD, 

trustee  o£  powers  of,  as  to  renewing  and  raising  money 
therefor,  215,  216 

RENEWAL  OF  LEASE, 

S.  L.  A.,  under,  in  pursuance  of  covenant,  312 

on  surrender  of  old  lease,  312-314 
'  surrender  of  under-lease,  on,  61,  62,  805,  806 
And  see  Renewable  Leasehold. 

RENT, 

apportionment  of,  on  severance  of  reversion,  48,  49 
definition  of,  in  C.  A.,  17 

S.  L.  A.,  297 


476  INDEX. 

BENT— continued. 

forfeiture  for  non-payment  of,  relief  against,  54*56 

"  in  kind,"  17 

"  land-charge,"  is,  when,  173 

lease,   under,    runs    with    reversion,    notwithstanding 

severance,  48,  49 
"  money  value,"  what  has,  118 
**  peppercorn,"  receipt  for,  effect  of,  as  evidence  on  title 

to  lease  sold,  21 
receipt  for,  what  evidence,  on  title  to  lease  sold,  21 
redemption  of:  See  Beht-chabge. 
release  of,  presumption  of,  118 
S.  L.  A.  leases,  under,  provisions  as  to,  306,  395 

BENT-CHABGE, 

creation  and  devolution  of,  on  grant  for  building  pur- 
poses, under  S.  L.  A.,  396,  397 
estate  may  be  limited  in,  107, 108, 116 
"  incumbrance,"  is,  within  C.  A.,  17,  25-27 
"  land-charge,"  is,  when,  173 
limitation,  words  of,  in  creation  of,  107 
Limited  Owners'  Besidenoes  Acts,  under,  redemption  of, 

under  S.  L.  A.,  1887. ..392 
recovery  of,  statutory  powers  for,  100-102 
redemption  of,  under  C.  A.,  102, 103 
redemption  of,  under  S.  L.  A.,  with  "capital  money," 
generally,  323 

where  payable  for  an 
"improvement,"  891, 
392 
search  for,  183 
And  see  Tithe  Bent-chabge. 

REPAIRS, 

breach  of  covenant  as  to,  forfeiture  on :  See  Forfeiture. 
"  building  purposes,"  are,  within  C.  A.,  17 

S.  L.  A.,  298 
infant's  land,  on,  94-97 
mortgagee's  receiver,  by,  76,  77 

tenant  for  life's  liability  for,  of  "  improvements,"  337, 
338,  392 
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REQUISITIONS, 

for  official  searches,  in  Central  Office,  138-140, 155,  156 

in  Land  Registry,  178,  180,  181 
on  title,  disputes  over,  determination  of,  by  Court,  in 
summary  way,  12,  13 

precluded  by  statutory  conditions  of  sale,  what : 
See  Conditions  op  Sale. 

RE-ROOFING, 

an  ••  improvement,"  when,  334 

RE-SETTLEMENT, 

effect  of,  on  old  powers,  289,  322,  361 

RESIDENCE, 

by  tenant  for  life,  validity  of  condition  as  to,  361-364 

RETIREMENT, 

of  trustee,  provisions  for,  202,  205,  207-209,  235,  236 

REVERSION, 

commencement  of  title  to,  1 
Crown,  in,  effect  as  to,  of  S.  L.  A.  powers,  369-371 
easement,  on  lease  of,  48,  49 
lease,  benefit  to  or  burden  on,  under,  48-50 
purchase  of,  on  settled  leaseholds,  with  "  capital  money," 
and  settlement  of,  when  purchased,  324,  325,  329-331 
settled,  application  of  "capital  money"  from  sale  of, 

344,  345 
severance  of,  apportionment  of  conditions  on,  48 

lessor's  covenants  on,  49 
rent  and  lessee's  oovenants  on,  48 
undisposed  of  by  a  settlement,  is  within  the  settlement, 
291 

ROOT  OP  TITLE, 

special  conditions  as  to,  where  necessary,  1,  2,  20 
statutory  condition  as  to,  on  sale  of  land,  1,  7 
stipulation  as  to,  contract  should  contain,  1,  20 

RULES  OP  COURT, 

C.  A.  purposes,  for,  in  England  generally,  125,  126 

in  Ireland,  128 
in  Palatine  Counties,  125, 126 

C.  A.,  1882,  purposes,  for,  139,  145 
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RULES  OP  COUBT— continued. 

S.  L.  A.  purposes,  for,  in  England  generally,  356 

in  County  Courts,  357 
in  Ireland,  383 
in  Palatine  Counties,  357 
See  al$o  Table  of  Contents. 


SAFE  CUSTODY, 

documents,  of:  See  Undertaking. 

ST.  LEONARD'S  ACT, 

repeal  of,  in  part,  55,  130 

SALE, 

Court,  under,  under  S.  L.  A.  powers,  mode,  Ac.,  of,  406 

definition  of,  in  C.  A.,  17 

discharge  of  incumbrances  on,  25,  26 

mortgaged  property,  of,  by  the  Court,  77-79 

mortgagee,  by,  under  power :  See  Mortgagee. 

order  of  Court,  by,  title  on,  126,  127 

separate,  of  mines  and  surface : 

by  mortgagee  under  C.  A.  powers,  67,  68 

by  tenant  for  life,  under  S.  L.  A.  powers,  299-302, 

317,  345,  346 
by  trustee  or  mortgagee,  under  T.  A.  powers,  233, 
234,  243 
tenant  for  life,  by,  under  S.  L.  A.,  general  powers  of, 
and  ancillary  powers,  299-308,  318 
decree,  or  order  of  Court,  effect  of,  on,  300,  368 
easement,  of:  See  Easement. 
heirlooms,  of:  See  Heirlooms. 
mansion  and  park,  of :  See  Mansion  and  Park. 
mines  and  surface,  apart,  of:  See  Mines  and  Minerals. 
notice  of:  See  Notice. 
timber,  of:  See  Timber. 
undivided  shares,  of :  See  Undivided  Shares. 
trust  for  or  power  of,  creation  of,  by  what  words,  211 

execution  of,  mode  of,  210,  211 
And  see  Conditions  op   Sale;  Contract;  Convey- 
ance;   Purchase;    Purchase-Deed;     Purchase- 
Monet;    Purchaser;    Vendor   and   Purchaser; 
Vesting  Order. 
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SCHEME  FOB  IMPBOVEMENT, 

approval  of,  before  payment  out  of  "  capital  money," 
335-337 
Court  may  order  payment,  notwithstanding  absence 
of,  400,  401 

SEABCHES, 

expenses  of,  on  sale,  incidence  of,  21,  22 
Land  Begistry,  in,  178 

official,  provisions  for,  under  0.  A.,  1882...  138-140 
B.  S.  C,  1883...155,  185 
Searches  Act,  1888...  178 
Yorkshire  Begistries  Act,  1884...  185 
certificate  of,  effect  of,  138-140 

setting  out  of,  on  abstract,  185 
continuation  of,  165,  166 
protection  under,  to  purchasers,  139, 185 

solicitors,  140,  185 
trustees,  Ao.,  140 
Palatine  Courts,  in,  186 
usual,  generally,  182-186 
See  also  Searches  Act,  1888. 

SEABCHES   ACT,  1888, 

writs  and  orders  affecting  land,  registration  of,  in  Land 
Begistry,  174,  175 
unregistered,  protection  against,  175 
vacation  of  registration  of,  402 
deeds  of  arrangement  affecting  land,  registration  of,  in 
Land  Begistry,  176 

unregistered,  protection  against,  ib. 
vacation  of  registration  of,  ib. 
land  charges,  registration  of,  in  Land  Begistry,  176-178 
unregistered,  protection  against,  177,  178 
vacation  of  registration  of,  178 
official  searches  under,  178,  182-184 
rules  under,  as  to  registers  and  registration,  179,  180 

searches,  180,  181 

SECUBITIES, 

meaning  of,  in  C.  A.,  18 

in  S.  L.  A.,  298 
in  T.  A.,  238 
transfer  of,  into  Court,  by  trustees,  232,  237 
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SEIGNOBY, 

nature  of,  301 

of  settled  land,  purchase  of,  with  <€  capital  money,"  324 

sale  of,  by  tenant  for  life  of  manor,  301 

SEISIN  OF  TESTATOR, 

special  condition  as  to,  when  required,  2 

SEPARATE  TRUSTEES, 

appointment  of,  for  distinct  trusts  : 
by  the  Court,  205,  219,  220 
out  of  Court,  143, 171,  202,  205 

SEPARATE  USE :  See  Marrikd  Wokan. 

SEQUESTRATOR, 

order  appointing,  registration  of,  174, 175 

SERVICE, 

notice,  of,  of  application  under  C.  A.,  125 

S.  L.  A.,  355, 356, 404, 405 
under  C.  A.  generally,  mode  of,  123,  124 
power  of  Court,  under  S.  L.  A.  rules,  to  dispense  with, 
405 

under  T.  A.,  to  dispense  with,  on  trustee, 
233 
S.  L.  A.  trustees,  notice  to,  of,  353 

SETTLED  ESTATES  ACT, 

infent's  land,  "  settled  estate  "  within,  when,  93,  94 
money  in    Court    under,  application    of,  as  "capital 

money,**  342,  343 
orders  under,  protection  of  purchaser  by,  126, 127 
stay  of  proceedings  under,  for  S.  L.  A.  purposes,  368 
And  see  Waste. 

SETTLED  LAND, 

protection  or  recovery  of,  proceedings  for,  346,  347 
S.  L.  A.,  within,  what  is,  291,  292,  347,  374,  378 

SETTLED  LAND  ACTS,  1882  to  1890, 
effect  of,  summary  of,  279-287 
evasion  of,  provisions  for,  void,  361-364 
objects  of,  288 

powers  of,  assignment  of,  359-361 
cesser  of,  292,  293,  361 
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SETTLED  LAND  ACTS,  1882  to  1890— continued. 

powers  of,  conflict  of,  with  settlement  powers,  366-368 
contract  not  to  exercise,  359-361 
cumulative,  are,  366 
determination  of,  291-293,  361 
disclaimer  of,  360 
duration  of,  292,  293 
exercise  of,  generally,  359-366 

by  S.  L.  A.  trustees,  on  dealings   be- 
tween   tenant    for    life    and    estate, 
398,  399 
extension  of,  by  settlor,  368,  369 
limitation  tending  against,  void,  361-364 
over-riding  effect  of,  300,  318-322,  368 
prohibition  of,  attempted,  361-364 
release  of,  361 
restriction  of,  generally,  361-364 

under  orders  of  Court,  300,  365 
See  also  S.  L.  A.  Trustees;  Tenant  fob  Life. 

S.  L.  A.  TRUSTEES, 

who  are,  295,  296,  348-350,  375,  379,  401 
absence  of,  does  not  affect  dealings  on  behalf  of  infant, 
375 

leases  for  certain  purposes, 
395,  396 
appointment  of,  settlement  should  oontain,  296 

under  S.  L.  A.,  348-350 

T.  A.,  235,  236 
unnecessary,  when,  337,  375,  396 
consent  of,  necessary  to  cutting  and  sale  of  timber, 
345,  346 

improvements,  335 
sale,  exchange,    or    lease    of 
mansion  and  park,  397 
disputes  between,  and  tenant  for  life,  352 
duties  of,  351,  352,  354,  403 
"improvements,"  powers  and  duties  of,  as  to,  335- 

337 
infancy,  powers  of,  in  case  o£  374,  375 
investment  by,  of  "  capital  money,"  327 
new,  appointment  of,  235,  348 

2  I 
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S.  L.  A.  TRUSTEES— continued. 

notice  to,  and  to  solicitor  of,  of  intended  dealings  :  See 

Notice. 
number  of,  to  give  receipts  and  take  notices,  350,  353— 

355 
payments  to,  generally,  350,  351 

out  of  Court,  325,  327,  342,  343,  400 
personal  representatives  of  survivor  of,  are  trustees,  348 
protection  of,  singly,  351 

generally,  351,  352 
receipts  of,  350,  851 
re-imbursement  of,  352 

solicitor  of  tenant  for  life,  exclusion  of,  from,  349 
surviving  or  continuing,  348-350 
tenant  for  life,  exclusion  of,  from,  349 

furnishing  by,  of  information  to,  386, 387 
tenant  for  life  and  estate,  powers  of,  on  dealings  between, 

398,  399 
title  deeds,  retaining,  duties  of,  322 

SETTLEMENT, 

base  fee,  of,  311 

"  compound,"  290 

confirmation  of,  by  married  woman,  246 

"  conveyance  by  way  of,"  what  is,  for  purpose  of  implied 

oovenants,  86,  37 
0.  A.,  what  is,  within,  94 
oovenants  for  title  in :  See  Settlor. 
derivative,  290,  381 

of  lands,  <fec,  purchased,  <fec,  to  uses  of,  329-331 
"  marriage  settlement,"  form  of,  applying  C.  A.  powers, 

<fca,  111,  136 
M.  W.  P.  A.,  effect  of,  on,  246,  270 
powers  of  (in  relation  to  S.  L.  A.  powers),  additional, 

366-369 

conflicting, 
366-368 
exeroiseable  only  with  consent  of  tenant  for 
life,  366-368,  387 
referenoe,  by,  290 
runs  out,  when,  289,  292,  361 
S.  L.  A.,  within,  what  is,  288-291,  378-381,  394 
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SETTLEMENT— continued. 

S.  L.  A.,  land,  Of,  on  trust  for  sale,  is,  378-381 
money,  of,  to  buy  land,  is,  343,  344 
what  instruments  are  part  of,  and  not  "  assign- 
ments for  value,"  288-291,  394 
trustees  of,  for  8.  L.  A.  purposes :  See  S.  L.  A.  Trustees. 
And  see  Agreement;  Resettlement;  S.L.  A.'s,  1882 
to  1890, 

SETTLOR, 

covenants  for  title  by,  implied  by  C.  A.,  36,  37 

old  practice  as  to,  37 

SEVERANCE  OP  REVERSION, 

apportionment  of  conditions  on,  50,  51 

lessor's  covenants  on,  49,  50 

rent  and  lessee's  covenants  on,  48,  49 

SHARE :  See  Undivided  Share. 

SHIFTING  INCUMBRANCES, 

S.  L.  A.  provisions  for,  on  sale,  <fec,  of  land  incumbered, 
303,  304,  330,  331 

SHIP, 

shares  in,  vesting  order  for,  229 

SILO, 

application  on,  of  "  capital  money,"  332,  335 

SINGULAR, 

includes  plural  (and  rice  versa)  in  Acts  of  Parliament,  18, 
107 

implied  covenants,  <fcc., 
30,  117 

SINKING  FUND, 

local  authority,  of,  powers  of  investment  of,  191 
settlement,  under,  343,  363 

SMALL  HOLDINGS  ACT,  1892, 

sales,  leases,  &c,  to  County  Councils  under,  301,  302, 
306,  310 

SOLICITOR, 

constructive  notice  through,  140-142 

2  I  2 
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SUBBEND] 

of  copyholds,  S.  L.  A.  dealings,  on,  319-321 

words  of  limitation  in,  107 
of  lease,  aooeptanoe  of,  by  infant's  trustees,  95 

mortgagor,  61,  62 
tenant  for  life,  under  S.  L.  A. 
powers,  312-314,  355 
express  oovenants  for  title  in,  34 
under-leases,  surrender  of,  on,  62,  305,  306 
by  tenant  for  life,  of  life  estate  to  remainderman,  effect 
of,  on  "  settlement,''  293,  361 

SURRENDEREE, 

of  copyholds,  interest  of,  before  admittance,  effect  on,  of 
"  vesting  declaration,"  209,  210 

SUKVIVOESHIP, 

of  benefit  of  covenants  with  two  or  more  jointly,  114 
joint  account,  of  mortgage-money  owing  on,  115,  116 
of  powers  of  executors  or  trustees,  3,  217,   218,   and 

addenda. 
of  8.  L.  A.  trusts,  348-351 

TACKING, 

V.  &  P.  A.,  provisions,  as  to,  repealed,  11,12 

repeal,  for  Ireland,  of  provisions  of,  as  to, 
*  128 

TAIL :  See  Estate  Tail  ;  Tenant  in  Tail. 

TENANT  BY  THE  CURTESY, 
S.  L.  A.  powers  of,  372,  390 

TENANT  FOB  LIFE, 

covenants  by,  for  title,  30,  39,  41 

lessor,  as,  50 
custody  of  title-deeds,  by  equitable,  48 
S.  L.  A.  purposes,  for : 

who  is,  or  has  powers  of,  293,  294,  369-379 
assignee  of,  is  not  tenant  for  life,  293 

position  of,  generally,  359-361 

as  to  costs,  326,  356,  358 
assignment  by,  of  his  estate,  293,  359-361,  394 

of  his  powers,  359 
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TENANT  FOB  LIFE— continued. 
S.  L.  A.  purposes,  for — continued. 

capital  money,  application  of,  powers  of,  as  to,  327- 

329,  342-346 
concurrent  owners  are,  294 
consents  by,  328,  366-368,  387,  388 
contracts  by,  generally,  325,  339-342,  365 

not  to  exercise  powers,  void,  359-361 
conveyances  by,  318-322,  365,  366,  895 
costs  of,  326,  346,  347,  356-358,  365 
disclaimer  by,  of  powers,  360 
discretion  of,  364,  365 
disputes  of,  with  S.  L.  A.  trustees,  352 
enfranchisement  by,  301,  308 
equitable,  powers  of,  over  legal  estate,  293,  305, 
318-322,  360 

rights  of,  to  be  let  into  possession,  293 
exchange  by,  301-303,  317,  395 
fines,  Ac,  rights  as  to,  296,  297 
forfeiture  by,  361-364 
heirlooms,  sale  of,  by,  347,  348 
"improvements,"  execution  of,  powers  of,  as  to, 
335-339 

maintenance,  &c,  of,  duties  and 
powers    of,   as    to,    337-339, 
392 
incumbrances,  shifting  of,  on  sale,  &c,  by,  303, 304, 

330 :  And  see  Incumbrance. 
investments,  powers  as  to,  327-329 
joint  tenant,  294,  318,  337,  387 
leases  by,  generally,  304-315,  393,  395,  396 
licence  from,  to  lease  copyholds,  314,  315 
manor,  of,  powers  of,  301,  303,  314,  315 
mansion,  rebuilding  of,  by,  399 

and    park,   sale,  exohange,   or  lease   of, 
by,  397 
mines,  dealings  with,  by,  301,  303,  307-311,  317, 
333,  396 

purchase  of,  by,  325 
working  of,  by,  310,  311 
money  settled  to  buy  land,  of,  343,  344 
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TENANT  FOB  UFE- continued. 
S.  L.  A.  purposes,  for — continued. 

mortgage  by,  (a)  of  estate  in  settlement,  for  en- 
franchisement money,  equality 
of  exchange  or  partition,  318 
for  discharge  of  incumbrances,  398 
on    shifting   incumbrances,  303, 
304,  330,  331 
(6)  of  bis  own  interest,  359-361 
motive  of,  for  exercising  powers,  300,  364,  365 
notices  by,  of  intended  exercise  of  power :  See  Notice. 
partition  by,  302,  303,  317,  395 
14  possession  "  of,  293,  294,  297,  369 
prohibitions  affecting,  void,  361-364 
protection  of  settled  land,  proceedings  for,  by,  346, 

347 
purchases,  Ac.,  by,  of  settled  land,  S.  L.  A.  trustees 

take  his  place  on,  398,  399 
redemption  of  quit-rent,  on,  notice  to,  102 
recovery  of  settled  land,  proceedings  for,  by,  346,  347 
release  by,  of  powers,  559-561 

of  life  estate,  293,  361 
remainder,  in,  assignment  by,  293,  360,  361 
sale  by,  generally,  299-303 
S.  L.  A.  trustees,  position  of,  as  to:  See  Notice; 

S.  L.  A.  Trustees. 
Btreets  and  open  spaces,  dedication  of,  by,  315-317 
surface  and  mines  apart,  dealings  with,  by,  303, 

307-311,  317 
surrender  by,  of  life  estate,  effect  of,  293,  361 
to,  of  contract  for  lease,  340 
lease,  312-314 
tenant  in  common,  294,  318,  337,  387 
timber,  cutting  and  sale  of,  by,  338,  339,  345,  346 
trust  for  sale,  land  settled  on,  of,  378,  387-390 
trustee,  is,  how  far,  364,  365 
undivided  share  of :  See  Undivided  Share. 
See  also  S.  L.  A.'s,  1882  to  1890. 

TENANT  FOB  LIFE  AND  REMAINDEKMAN, 

apportionment  between,  of  proceeds  of  sale  of  leasehold 
or  reversion,  344,  345 
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TENANT  FOB  LIFE  AND  REMAINDERMAN— continued. 
covenants  for  title  by,  30,  41 
payment  out  to,  326 

TENANT  FOE  YEARS,  determinable  on  life, 
limitation  to,  reason  for,  372 
S.  L.  A.  powers  of,  %b. 

TENANT  IN  TAIL, 

contracts  by,  tinder  S.  L.  A.,  341 

limitation  to,  wording  of,  under  C.  A.,  107,  108 

S.  L.  A.  powers  of,  and  of  tenant  in  tail  after  possibility 

of  issue  extinct,  369,  372 
"  settlor,"  implied  covenants  by,  effect  of,  36,  37 

And  see  Estate  Tail  ;  Fixes  and  Recoveries 
Act. 

TENANT  PUR  AUTRE  VIE, 
S.  L.  A.  powers  of,  372 
vendor,  devolution  on  death  of,  23-25 

TENANTS'  COMPENSATION  ACT,  1890, 
"land  charges"  under,  173 
mortgagee's  rights,  effect  of,  on,  66 

TENANTS  IN  COMMON, 
conveyance  to,  107 
implied  covenants  for  title  by,  30 

with,  29,  30 
self,  conveyance  to,  and  to  another,  as,  106, 107 
See  also  Tenant  for  Life  ;  Undivided  Share. 

TERM  OF  YEARS, 

contract  for  grant  of :  See  Lease  ;  Under-lease. 
limitation  of,  to  secure  rent-charge,  need  for,  102 
sale  of,  statutory  conditions  on :  See  Conditions  of  Sale. 
See  also  Long  Term. 

TIMBER, 

infant's  trustees,  powers  of,  as  to,  95 
mortgagee's  powers  as  to  cutting  and  sale  of,  68 
S.  L.  A.  provisions  as  to  outting,  thinning,  sale,  and 
use  of,  by  tenant  for  life,  338,  339,  345,  346 

for  capitalization  of  proceeds  of  sale, 
345,  346 
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TIMBER— continued. 

S.  L.  A.  provisions  for  improvements  by  planting,  <&c, 

332 
for  keeping  up  such  improvements, 
337,  338,  392 

TITHE, 

oommenoement  of  title  to,  2 

extraordinary,  redemption  of,  with    "capital  money,' 

325 
is  « land,"  within  S.  L.  A.,  297 

TITHE  ACT,  1891, 

orders  tinder,  affecting  land,  registration  of,  174 

TITHE-COMMISSIONERS, 

substitution  for,  of  Land  Commissioners,  358 
See  alio  Land  Commissioners. 

TITHE  BENT-CHAKGE, 

redemption  of,  with  "  capital  money,"  323-325 

TITLE, 

commencement  of :  See  Commencement  of  Title. 

conditions  of  sale  as  to,  and  as  to  evidence  of:  See  Con- 
ditions of  Sale. 

lease  or  under-lease,  on  grant  of:   See  Lease;   Under- 
lease. 

order  of  Court,  under,  126,  127 

trustee  investing  on   loan  or  purchase,  what  may  be 
taken  by,  200,  201 

vendor  and  purchaser,  disputes  on,  between,  12, 13 
See  also  Notice. 

TITLE-DEEDS, 

acknowledgment  of  right  to  production  of :  See  Acknow- 
ledgment. 
covenant  for  production  of,  costs  of,  incidence  of,  9 
equitable  right  to  production  of,  enough  for  purchaser,  9 
equitable  tenant  for  life,  custody  of,  by,  48,  322 

on  sale  by,  S.  L.  A.  trustees*  duty  as 
to  "  acknowledgment,0  322 
irrevocable  power  of  attorney,  person  taking  security 
by,  must  obtain,  147,  148 
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TITLE-DEEDS— continued. 

mortgagee  selling  under  power,  right  of,  to  production 

of,  73 
mortgagor's  right  to  inspect,  Ac.,  59 
production  of,  on  sale,  costs  of,  21,  22 
retention  of,  by  vendor,  9 
•  rights  to,  on  completion,  19,  20 
undertaking  for  safe  custody  of:  See  Undertaking. 

TITLE  OF  HONOUR, 

is  "land,"  within  S.  L.  A.,  297,  347,  348 

TRANSFER, 

meaning  of,  in  T.  A.,  238 

mortgage,  of,  on  discharge  of  existing  incumbrances 
under  S.  L.  A.,  1890,  s.  11. ..398 

mortgagee's  obligations  as  to,  57,  58, 150, 

151 
stamp  on,  where  further  security  taken, 

82 
statutory,  of  statutory  mortgage,  80-83, 

131-133 
trustees  may  take  what  title  on,  201 
See  also  Joint  Account  ;  Mortgagee  in  Possession. 

TREES :  See  Timber. 

TRUST, 

constructive :  See  Constructive  Trust. 
implied :  See  Implied  Trust. 
See  also  Trust  Estate  ;  Trust  for  Sale  ;  Trustee. 

TRUST  ESTATE, 
devise  of,  5 

devolution,  of,  on  death,  10, 11,  88-86 
sale  of,  with  other  property,  211 

vesting  of,  by  declaration,  on  appointment  or  retirement 
of  trustee,  208-210 

TRUST  FOR  SALE, 

creation  of,  by  what  words,  3,  211 

execution  of,  mode  of  and  powers  ancillary  to,  210,  211 

immediate,  must  be,  to  attract  S.  L.  A.  powers,  379 
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TKUST  FOR  SALE— continued. 

settlement  on,  of  land,  effect  of,  under  S.  L.  A.,  373, 
378-381 

"  capital  money  "  under,  380 
derivative  settlement  of  proceeds  of 

sale  under,  381 
mining  rent  under,  capitalization  of, 

381 
protection  of  purchaser  from  trustee 

of,  388-390 
restrictions  on  exercise  of  S.  L.  A., 
powers  under,  generally,  ib. 

as  to  consents,  387,  388 

TRUSTEE, 

"  acknowledgment "  by,  of  right  to  production  of  deeds, 

46,47 
appointment  of  new  trustees,  202-207 

separate  sets  of  trustees,  143,  171,  205 
trustees  for  management  of  infant's  land, 
95 
And  see  New  Trustees. 
banker  of,  payment  of  policy  money  to,  213 
bankrupt,  is  "  unfit  to  act,"  203 
bare  trustee :  See  Bare  Trustee. 
composition,  compromise,  &c.,  by,  216,  217 
conditions  of  sale,  use  of,  by,  9,  210-212 
constructive,  187, 188,  239 

"  continuing,"  who  is,  and  powers  of,  202,  204,  206,  207 
copyholds,  of,  83-86,  209,  210 
Court,  appointed  by,  powers  of,  230 
death  of,  devolution  on,  83-86 
"  depreciatory  conditions,"  sale  by,  at,  211,  212 
discharge  of,  202,  207,  208 
disclaimer  by,  202,  203,  206 
heir  of,  estate  and  powers  of,  85,  86 
implied  covenants  for  title  by,  37-39 
improper  investments,  limitation  on  liabilities  of,  for, 

199-201 
indemnity  to,  generally,  218,  219 

by  impounding  income  of  c.  q.  t.  concur- 
ring in  breach  of  trust,  234 
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TEUSTE  E— continued. ' 

infant,  unfitness  of,  203 

infants',  powers  of  maintenance,  &c,  94-100 

infant's  land,  of,  powers  of  management,  maintenance, 

&c,  94-97 
insurance  by,  95,  214 
investments  by :  See  Investments. 
"joint  account,"  advance  on,  by,  statutory  provisions  as 

to,  115,  116 
leaseholds,  of,  renewable,  may  renew,  215,  216 
limitation  of  actions  against,  for  breach  of  trust,  188-190 
loans  by,  valuation  and  title  on,  199-201 
lunatic,  unfitness  of,  203 
maintenance  by,  of  infant,  94-100 
majority  of,  compromise  by,  insufficiency  of,  217 

payment  into  Court  by,  232 
management  by,  of  infant's  land,  94-97 
married  woman :  See  Married  Woman. 
married  woman,  for,  service  on,  of  summons  to  remove 

restraint  on  anticipation,  dispensed  with,  93 
mortgagee  is,  how  far,  72,  73,  238,  239 
outgoing,  covenants  by,  38 
payment  by,  under  power  of  attorney,  218 

on  release  by  c.  q.  t.,  to  solicitor  producing 
release,  111 
to  agent  for,  in  certain  cases,  212-214 
payment  into  Court  by,  232 
personal  representative  of,  estate  and  powers  of,  83-86, 

202-210 
power  of,  devolution  of,  86,  206,  217,  218,  230 

release  or  contract  not  to  exercise,  by,  effect 
of,  108,  109 
power  of  attorney,  given  by,  213 

payment,  &c,  by,  under,  protection  for,  218 
protection  of,  adopting  C.  A.,  23,  122, 123 

C.  A.,  1882  (Searches),  140 
Searches  Act,  1888...  178 
V.  &  P.  A.,  212 
purohase  by,  what  title  may  be  taken  on,  200,  201 

And  see  "  protection  of,"  gupra. 
receipt  by,  in  writing,  effect  of,  216 
"  refusing,"  202,  203,  206 
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TRUSTEE— continued. 

reimbursement  of,  219 

release,  by,  of  claims,  <fec,  216,  217 
of  power,  108, 109 

renewable  leaseholds,  of,  215,  216 

retirement  of,  202,  207-209 

44  retiring,"  206 

sale,  for :  See  Trust  for  Sale. 

search  against,  185 

separate  trustees,  appointment  of,  143, 171,  205 

solicitor  of,  payment  to,  110,  111,  212-214 

44  surviving,"  who  is,  within  meaning  of  power  to  ap- 
point new  trustees,  204 

survivorship  of  joint  trusts  and  powers  of,  217,  218 

title,  acceptance  of  what,  permissible  to,  on  loan  or  pur- 
chase, 200,  201 

undertaking  by,  for  safe  custody,  46,  47 

44  unfit  to  act,"  203 

valuation  of  security  by,  before  loan,  199-201 

varying  investments,  power  of,  as  to,  196 

vendor,  when  is,  for  purchaser,  24,  224,  225 

vesting  in,  of  trust  property  by  declaration,  208-210 

registration  thereof,  210 
And  see  Administrator;  Executors;  New  Trustees; 
S.  L.  A.  Trustees;  Trust;  Trust  Estate;  Trust 
for  Sale. 

TRUSTEE  ACT,  1893, 

general  effect  of,  taken  with  V.  &  P.  A.,  G.  A.,  and 
C.  A.,  1882...1-6 


UNBOBN  PERSON, 

contingent  right  of,  as  trustee,  powers  of  Court  to  deal 
with,  222,  225 

UNDER-LEASE, 

agreement  for,  when  within  C.  A.,  s.  14...  170,  171 
condition  in  lease  against,  lessor's  rights  under,  55,  169 
grant  of,  contract  for,  what  title  shown  on,  8,  51 
44  lease,"  within  C.  A.,  s.  14  (forfeiture,  <kc),  how  far, 
54,  168,  170,  171 
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UNDER-LEASE— continued. 

sale  of,  statutory  conditions  on :  See  Conditions  op  Sale. 
surrender  of,  on  surrender  of  head-lease,  61,  62,  305, 306 
tender  of,  under  contract  to  sell  a  lease,  56 
And  see  Forfeiture. 

UNDER-LESSEE, 

meaning  of,  in  G.  A.,  s.  14,  and  C.  A.,  1892... 54,  168, 

170,  171 
notice,  affected  with,  of  superior  title,  8,  140-142 
provisions  of  superior  lease,  binding  on,  141, 142 
re-entry  of  lessor,  effect  of,  on,  170 
relief,  right  to,  of,  on  forfeiture  of  land-lease,  54, 169, 170 
And  see  Forfeiture. 

UNDERTAKING  for  safe  custody  of  documents, 
Court,  application  to,  under,  45,  46 
covenant  for  safe  custody,  satisfied  by,  46 
damages,  right  to,  under,  45,  46 
enfranchisement,  on,  19 
mortgagee,  by,  44,  47,  48 

obligation  under,  as  to  damages  and  costs,  45,  46 
party  giving,  must  have  documents,  47,  48 
stamp  on,  47 
trustee,  by,  44,  47,  48 

UNDIVIDED  SHARE, 

consents  to  dealings  with,  under  S.  L.  A.'s,  387 
infant's,  in  land,  management  of,  97 
41  land,"  is,  within  C.  A.,  16 

S.  L.  A.,  297 
T.  A.,  237 
in  mines  and  minerals,  reservation  of,  on  exohange  or 

partition  under  S.  L.  A.,  317 
sale  of,  under  trust  or  power,  210,  211 
same  settlement  of  several,  is  one  settlement  for  S.  L.  A. 
purposes ;  separate  settlement  of  each  is  not,  290,  294 
tenant  for  life  of,  S.  L.  A.  powers  of,  294,  302,  303,  317, 
318,  337,  395 
See  also  Partition. 

USES,  STATUTE  OF 

easement  "  de  novo,"  oreation  of,  did  not  enable,  116 


^  i 
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USES,  STATUTE  OT-*mtinued. 

incorporeal  hereditament,  executes  uses  limited  in,  107, 
108,  116 


VENDOR, 

death  of,  devolution  on,  23-25 

trustee  for  purchaser,  when,  24,  86,  224,  225 

VENDOR  AND  PURCHASER, 

disputes  between,  determination  of,  in  summary  wiy, 
12-14,  and  addenda 

And  see  Conditions  of  Sale;  Contract;  Purchase; 
Purchase -Deed;  Purchase  -  Money  ;  Purchaser; 
Sale. 

VENDOR  AND  PURCHASER  ACT,  1874, 

repeal,  for  Ireland,  of  provisions  in,  as  to  "  bare  trustee" 

and  « tacking,"  128 
See  al$o  Table  of  Contents,  and  Part  L,  Ch.  I. 

VENDOR  AND  PURCHASER  SUMMONS, 
evidenoe  of  fact,  admissible  on,  13 
jurisdiction  on,  as  to  costs,  interest,  deposit  and  other- 
wise, 12-14,  and  addenda 

as  between  lessor  and  lessee,  13 

"  VESTING  DECLARATION," 

of  trust  estate  on  appointment  and  discharge  of  trustee, 

208-210 
exceptions  from,  209,  210 
registration  of,  210 
searches  for,  210 
stamp  on,  209 

VESTING  ORDER, 

application  for,  229,  230 
company,  duty  of,  to  obey,  228,  229 
costs  of;  230 
effect  of,  as  conveyance,  225,  226 

as  evidence,  231 
extent  of,  to  what  land,  and  personal  estate,  231,  232, 
238,  243 
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VESTING  ORDER— continued. 
provisions  for,  in  cases  of: 

charity  property,  230,  231 

copyhold  land,  226 

estate  tail,  226,  237 

incumbrances    discharged    by   payment 

into  Court,  25 
judgments,  &c,  for  sale,  <fec.,  of  land, 

224,  225 
mortgaged  land,  222-225 
specific  performance,  224,  225 
trust  land,  220-222 

trust  stock  and  shares  in  ships,  227-229 
under  lessee  relieved  against  forfeiture 

of  head-lease,  169,  170 

VOLUNTARY  CONVEYANCE, 

commencement  of  title  with,  2,  20 
covenants  for  title,  not  implied  in,  where  not  a  "  settle- 
ment," 33 

VOLUNTARY  CONVEYANCES  ACT,  1893, 
reference  to,  2 


WALES, 

included  in  "  England  "  in  Acts  of  Parliament,  303 

WASTE, 

infant  impeachable  for,  trustees'  powers  over  land  of,  95 
lease,  where  tenant  dispunishable  for,  under : 
S.  L.  A.'s,  304,  395,  396 
S.  E.  A.,  396 
tenant  for  life,  by,  executing  "  improvements,"  338,  339 

rights  on,  of  remainderman,  338,  364, 
392 
S.  L.  A.  powers  of,  impeachable  for,  as  to 
mines  and  minerals,  310,  311 
as  to  timber,  345,  346 

WATER  SUPPLY, 

"  improvement,"  within  S.  L.  A .,  332-334 

2  K 
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WAY, 

right  of,  is  "  land  "  within  V.  and  P.  A.,  7 

WAYLEAVE, 

grant  or  reservation  of,  S.  L.  A.  powers  for,  303,  317 

WIDOW, 

bankruptcy  notice  against,  founded  on  judgment  during 

coverture,  256 
contract  of,  made  during  coverture,  effect  of,  on  property 

acquired  during  widowhood,  277,  278 
estate  to,  during  widowhood,  is  estate   for  life   under 

S.  L.  A.,  372 
intestate,  of,  rights  of,  under  Intestates'  Estates  Act, 

1890...  250 
will  of,  made  during  coverture,  effect  of,  278 
probate  of,  rules  for,  275,  276 

See  alto  Dowress. 

WIFE :  See  Married  Woman. 

WILL, 

of  land,  in  Middlesex  or  Yorkshire,  non-registration  of, 
cured  in  certain  cases,  12 

registration  of,  time  for,  ib. 
of  married  woman  :  See  Married  Woman. 
of  widow :  See  Widow. 

title  commencing   with,   special    condition   for,   as   to 
evidence  of  seisin,  1,  2 

WINDING-UP :  See  Bankruptcy  ;  Power  of  Attorney. 

WORDS  OF  LIMITATION, 

"  in  fee  simple,"  "  in  fee  tail,"  <fec,  sufficiency  of,  gene- 
rally, 107,  108 

in  limitation  of  rent-charge,  108,  116 

WORKING  CLASSES, 
meaning  of,  402 
dwellings  for,  amendment  of  S.  L.  A.  for  furtherance  of, 

403 

WRITING, 

meaning  of,  in  C.  A.,  18 

T.  A.,  s.  10... 204 
S.  L.  A.  leases  in,  what  authorized,  396 
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WRITS  AND  ORDERS  AFFECTING  LAND, 

registration  of,  and  search  for :  See  Searches  Act,  1888. 
vacation  of  registration  of,  402 

WRITS  OF  EXECUTION, 

registration  of,  on  Crown  debts,  174,  183 

judgments,  182,  183 
See  also  Searches  Act,  1888. 
search  for,  on  Crown  debts,  175,  183 

judgments,  182,  183 


YORKSHIRE, 

land  in,  wills  of,  non-registration  of,  oared  in  certain 
cases,  12 

registration  of,  time  for,  ib. 

YORKSHIRE  REGISTRIES, 

searches  in,  official,  185 
usual,  186 
See  also  Yorkshire. 
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BRETT'S 

Commentaries  on  the  Present  Laws  of  England. 

By  THOMAS  BRETT,  B.A.,  LL.B.  (Lond.), 

Late  Scholar  and  Student  of  Trinity  College,  Dublin ;  Exhibitioner  in  Real  Property 
and  Equity  ;  Holder  of  the  First  Certificate  of  Honour,  Michaelmas,  1 869 ; 

Of  the  Middle  Temple^  Barrister-at-Law, 

Author  of  "  Leading  Cases  in  Modern  Equity,"  and  Joint  Author  of  "  Clerke  and 

Brett's  Conveyancing  Acts,  1881-82." 

%*  The  main  idea  of  this  book  is  to  bring  into  special  prominence  the 
present  and  living  law,  and  only  to  deal  with  past  law,  or  that  which 
is  practically  obsolete,  so  far  as  it  is  necessary  to  enable  the  reader  to 
understand  the  present. 

"  We  are  glad  to  observe  in  the  present  edition  the  marks  of  careful  revision. ...  It  is 
a  comprehensive  outline  of  existing  English  law  contained  in  a  marvellously  small 
compass,  well  arranged  and  so  contrived  by  the  insertion  of  illustrative  cases  and 
extracts,  as  to  be  interesting  instead  of  repulsive  to  the  student." — Solicitors'  Journal. 

"  The  success  we  predicted  for  this  book  on  its  first  appearance,  only  a  year  ago, 
seems  now  to  be  fully  assured.  ...  Mr.  Brett  is  singularly  fortunate  in  being  called  upon 
so  soon  to  bring  out  a  new  edition,  because  he  has  thus  been  afforded  an  opportunity  of 
availing  himself  of  the  suggestions  of  his  friends  and  the  criticisms  of  his  reviewers." — 
Law  Journal. 

"  Mr.  Brett's  work  is  exactly  the  book  which  the  Law  Society  require  for  the  purpose 
(the  Intermediate  Examination.).  His  style  is  clear,  and  often  interesting ;  bis  work  is 
particularly  accurate,  and,  in  some  cases,  minutely  so  ... .  The  writer  has  turned  from 
page  to  page,  expecting  to  find  some  recent  decision  ....  either  omitted  entirely  or 
imperfectly  stated;  but  Mr.  Brett  has,  in  all  cases  where  principles  are  concerned, 
defeated  him. .  .  .  The  book  will  be  of  use  to  practising  lawyers  as  well  as  to  the  student. 
....  It  is  a  monument  of  industry  and  learning,  and  will  rank  as  the  best  bird's-eye 
view  of  modern  English  law  which  has  been  written  for  many  years." — The  Speaker. 

"  Hie  book  may  be  recommended  as  exceedingly  useful  for  students  preparing  for 
examinations.  .  . .  But  its  merits  are  far  beyond  that  purpose  merely,  and  we  repeat  that 
the  book  may  be  confidently  expected  to  take  a  prominent  place  among  the  practising 
lawyer's  most  used  and  best  appreciated  works  of  practice." — Juridical  Review* 
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Sercnth  Edition,  royal  8vo.,  cloth,  price  38/. 

ROBSON'S    LAW    OF    BANKRUPTCY: 

Containing  a  full  Exposition  of  the  Principles  and  Practice 

of  the  Law. 

Including  the  Law  under  the  Bankruptcy  Acts,  1883  and  1890; 
the  Bankruptcy  (Discharge  and  Closure)  Act,  1887 ;  the 
Debtors'  Act,  1869;  the  Bills  of  Sale  Acts,  1878  and  1882; 
Section  10  of  the  Judicature  Act,  1875  ;  also  the  Law  relating 
to  Private  Arrangements  with  Creditors ;  and  the  Deeds  of 
Arrangement  Act,  1887.  With  an  Appendix  comprising  the 
Statutes,  Rules,  Orders  and  Forms,  including  Forms  of 
Statutory  Compositions  and  Schemes,  &c. 

By   GEORGE   YOUNG   ROBSON, 

Of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 

"  Notwithstanding  the  many  competitive  volumes  which  have  been  recently  published, 
Mr.  Robson  has  maintained  the  position  of  his  text-book  on  the  Law  of  Bankruptcy.  All 
the  new  rules  and  modern  decisions  are  incorporated,  and  the  author  gives  us  a  useful 
chapter  on  'Composition  or  Scheme  of  Arrangement  with  Creditors.'  We  know  of  no 
better  treatise  on  this  branch  of  our  law,  and  looking  to  the  number  of  editions  through 
which  it  has  passed,  our  opinion  is  apparently  shared  by  the  profession." — Law  Tu 


"This  standard  work  on  bankruptcy  has  reached  another  edition,  the  author  wisely 
considering  that  in  consequence  of  the  many  important  cases  recently  decided  and  die 
issue  of  the  new  rules,  that  a  new  edition  was  desirable.  We  compliment  the  learned 
author  on  the  wisdom  of  keeping  his  work  well  up  to  date.  Of  this  edition  we  may 
fairly  say,  as  of  others,  no  practitioner  with  bankruptcy  work  should  be  without  it ;  and 
as  long  as  the  author  pursues  the  wise  course  of  issuing  fresh  editions  well  up  to  date,  we 
shall  be  able  to  accord  future  editions  the  same  praise.  — Law  Notes. 


Just  published,  1  vol.  8vo.,  948  pages,  calf,  £2  2s. ;  half-calf,  £2. 

A  TREATISE  ON  THE  LAW  OF  RES  JUDICATA. 

Including  the  Doctrines  of  Jurisdiction,  Bar  by  Suit,  and 

Lis  Pendens. 

By    HUKM     CHAND,    M.A., 

Chief  Judge,  City  Court,  Hyderabad. 

"  A  book  of  which  any  school  of  law  might  justly  be  proud.  .  .  .  We  congratu- 
late Mr.  Hukm  Chand  on  having  effectively  filled  a  vacant  place  in  the  shelves  of  oar  law 
libraries." — Law  Journal. 

"We  have  no  treatise  in  England  dealing  with  this  subject.  None  .  .  .  can 
hope  to  excel  Mr.  Chanel's  work.  .  .  .  We  recommend  the  volume  to  all  who  desire 
to  possess  an  exhaustive  treatise  upon  a  very  important  subject." — Law  Times, 

"  A  valuable  addition  to  our  law  treatises." — Lord  Hothouse. 
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Second  Edition,  now  ready,  royal  8vo.,  over  iooo  pages,  cloth,  2$s. 

THE 

PRINCIPLES  OF  RATINC 

WITH 

A  COMPLETE   DIGEST  OF  OASES. 

By  EDWARD    BOYLE, 
Of  the  Inner  Temple,  and  of  the  South- Eastern  Circuity  Barrister- at- Law ; 

AND 

G.   HUMPHREYS-DAVIES, 

Fellow  of  the  Surveyor?  Institution,  an  Arbitrator  under  Appointment  of  the  Board  of 
Trade,  Member  of  tht  Institute  of  Mining  Engineers,  and  an  Associate 

.  of  the  Tramways  Institute, 

This  Work  has  been  greatly  enlarged  and  entirely  re-written.  It 
comprises  an  exhaustive  examination  of  the  very  intricate 
Law  of  Rating,  and  the  principles  upon  which  it  is  based,   ^j 

"Messrs.  Boyle  and  Humphreys-Davies'  work  will  be  found  indispensable  in  all 
special  questions  on  the  law  of  rating." — Solicitor?  Journal. 

"  Messrs.  Boyle  and  Humphreys-Davies  have,  in  the  second  edition  of  their  work, 
evidently  spared  no  trouble  to  make  it  a  complete  guide  to  lawyers  on  rating  appeals. 
....  The  Digest  is  also  complete  and  in  a  convenient  form  for  ready  reference.'1 — 
Law  Journal. 

"It  has  a  novel  feature  in  a  (4>gest  of  cases,'  which  is  certainly  valuable.  It  also 
contains  all  the  Acts  of  Parliament  in  extenso  relating  to  rating,  and  the  text  is  well- 
written,  with  an  obvious  mastery  of  this  very  difficult  subject." — Law  Times. 

"  A  second  edition  of  this  admirable  work  has  just  been  published,  and,  not  un- 
naturally, it  devotes  a  good  deal  of  space  to  railways,  which  are  described  as  '  beyond 
doubt,  lor  their  extent  and  complicated  nature,  the  most  difficult  of  all  the  hereditaments 
the  parish  officer  has  to  deal  with.'  " — Railway  Times. 

"We  are  able  to  recommend  this  work  for  a  place  upon  the  bookshelves  of  the 
consulting  gas  engineer,  as  well  as  in  the  library  of  the  assessment  surveyor." — Journal 
of  Gas  Lighting. 

"  The  work  consists  of  about  I  ioo  pages  clearly  printed  in  large  type,  well  indexed 
and  easy  of  reference,  with  a  very  clear  style  and  full  of  matter.  It  is,  in  fact,  a  valuable 
contribution  to  legal  and  trade  literature.'.' — Colliery  Guardian. 

"  It  is  a  most  valuable  work,  and  it  is  largely  owing  to  the  favourable  reception  of 
the  first  edition  that  the  present  one  has  now  been  published." — Engineers'  Gazette. 


Now  ready,  demy  8vo.,  cloth,  $s. 

MORRIS   ON    LAND   REGISTRATION. 

A  Summary  of  the  Law  of  Land  and  Mortgage  Registration  in 
the  United  Kingdom,  British  Colonies,  and  Foreign  Countries. 

By  R.  BURNET  MORRIS,  M.A.,  LL.B.  (Cantab.), 

Barrister~at-Law, 

11  Ought  to  obtain  a  favourable  reception." — Law  Journal. 
"  A  safe  guide  on  the  subject." — Law  Times. 

(Six  Doors  East  of  Inner  Temple  Lane.) 
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MAY'S  PARLIAMENTARY  PRACTICE. 

Just  published,  Tenth  Edition,  royal  8vo.,  cloth,  45/. ;  strongly  bound  half-calf;  501. 

I. 

ON 

THE  LAW,  PRIVILEGES,  PROCEEDINGS,  AND  USAGE 

OF  PARLIAMENT. 

By    Sir    THOMAS    ERSKINE    MAY,    K.C.B.,    D.C.L., 

Clerk  of  the  House  of  Commons,  and  Bencher  of  the  Middle  Temple. 

Tenth  Edition.    Pooks  I.  and  II. 

Edited  by  Sir  REGINALD  F.  D.  PALGRAVE,  K.C.B., 

Clerk  of  the  House  of  Commons. 
Book  III. 

Edited  by  ALFRED  BONHAM-CARTER,  Esq., 

Of  the  Inner  Temple,  Barrister-at-Law,  a  Member  of  the  Court  of  Referees  of  Private 

Bills  {House  of  Commons). 

"  The  present  form  of  the  treatise  is  Sir  Reginald  Palgrave's  own  ;  it  is  a  monument 
of  his  labour  and  of  his  skill,  and  will  be  as  useful  to  students  in  the  British,  American, 
and  Colonial  Universities  as  to  members  of  all  Parliaments  in  the  British  Empire." — The 
Athenaum. 

Just  published,  Second  Edition,  Revised,  with  Cases  to  date,  demy  8vo,  800  pages, 

cloth,  30X. 

SCRDTTCf  S  MERCHANT  SHIPPING  ACT, 


With  copious  Notes  and  References  to  Decided  Cases,  and  an 

Exhaustive  Index. 

By    THOMAS    E.    SCRUTTON,    Esq., 

Of  the  Middle  Temple,  Barrister -at- Law, 
Author  of  "Charter  Parties  and  Bills  of  Lading,"  &c 

"  Mr.  Scrutton  ....  has  produced,  to  use  his  own  words,  *  a  working  edition  of  the 
Act.'  Taking  it  as  a  whole,  we  are  inclined  to  think  it  is  in  its  arrangement  the  easiest 
for  reference  of  the  editions  which  have  come  before  us." — Shipping  Gazette. 

"  The  object  of  the  scheme  adopted  is  to  make  the  volume  useful  to  laymen  and 
lawyers  alike.    This  object  has  been  achieved." — Law  Times. 

"  We  do  not  hesitate  to  say  that  Mr.  Scrutton's  is  as  good  as  anything  which  has  yet 
appeared,  and  will  require  an  excellent  edition  to  beat  it"— Law  Journal. 

"The  Editor  has  succeeded  in  his  endeavour  to  provide  his  legal  brethren,  ship- 
owners, merchants,  and  shipmasters with  a  working  edition  of  the  Act." — 

Liverpool  Journal  of  Commerce. 

"  The  name  of  Mr.  T.  E.  Scrutton  is  becoming  a  prominent  one  in  shipping  cases, 
and  those  procuring  the  present  work  will  feel  that  they  are  possessing  themselves  of  the 
production  of  a  specialist." — Fairplay. 
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Just  published,  royal  i2mo.f  cloth,  12s.  6a\ 

THE 

LONDON  BUILDING  ACT,  1894. 

With  Notes  and  Cross  References  and  an  Appendix  containing 
such  existing  Statutes  (including  the  Public  Health  (London) 
Act,  1 891)  as  still  affect  building  operations  within  the 
Administrative  County  of  London ;  also  the  Bye-laws, 
Regulations  and  Orders  of  the  London  County  Council  and  of 
the  Commissioners  of  Sewers  of  the  City  of  London. 

By  W.    RUSSELL-GRIFFITHS,   LL.B., 

Of  the  Inner  Temple; 
AND 

FRANCIS  W.   PEMBER,  M.A., 

Of  Lincoln's  Inn%  Draughtsman  of  the  Bill  as  originally  introduced  into  the  House  of 

Commons, 

"  A  very  complete  and  useful  handbook  to  the  subject  of  building  in  reference  to 
London."—  The  Builder. 

"  The  Editors  have  performed  their  task  in  an  admirable  way,  and  have  produced 
what  will  probably  be  the  standard  work  for  some  years  to  come  on  the  London  Building 
Act." — Law  Times. 

Crown  8vo.,  cloth,  dr. 

MODERN  DECISIONS  ON  RITUAL 

AND    KINDRED    SUBJECTS. 

By  GEORGE  JOHN  TALBOT,  M.A., 

Of  the  Inner  Temple,  Barristerial- Law  ;  late  Fellow  of  All  Souls*  College,  Oxford. 

"  Gives  a  clear  exposition  of  the  decisions  and  of  the  principles  on  which  they  have 
been  made  in  the  disputed  matters  of  ritual.  .  .  .  Mr.  Talbot  seems  to  have  studied  his 
subject  with  much  care." — Spectator. 

"  A  convenient  reference  handbook.'1 — Guardian. 

u  Clear  and  impartial." — Bock. 

"  Handy  and  well-arranged.'1 — Church  Bells. 

"  This  is  a  scholarlike  and  careful  presentation  of  the  legal  questions  which  .  .  .  have 
arisen  as  a  result  of  the  movement  begun  at  Oxford  in  the  early  part  of  the  fourth  decade 
of  the  century." — Law  Journal. 

Quarto,  sewed,  net  y. 

CHRONOLOGICAL    TABLE    OF    PUBLIC    GENERAL 

ACTS   IN   FORCE, 

20  Hen.  III.  (1235)  to  57  &  58  Vict,  1894. 
By  PAUL  STRICKLAND. 

"  This  successful  attempt  to  show  the  present  condition  of  the  Statute  Book  will  be  of 
service  to  all  students  of  our  existing  Statute  Law,  while  the  very  small  compass  in  which 
Mr.  Strickland  has  indicated  the  whole  subject-matter  of  the  acts  renders  it  of  the  greatest 
use,  not  only  for  study,  but  as  well  as  for  reference." — Weekly  Register. 
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WOLSTENHOLME'S  CONVEYANCING  AND  SETTLED  LAND  ACTS. 

Just  published,  Seventh  Edition,  thoroughly  revised,  demy  8vo.,  cloth,  aas. 

The  Conveyancing  Acts,  1881, 1882,  and  1892; 

THE  VENDOR  AND  PURCHASER  ACT,  1874; 
The  Land  Charges  Registration  and  Searches  Act,  7888; 

THE  TRUSTEE  ACTS,  1893  and  1894 ; 

The  Harried  Women's  Property  Acts,  1882  and  1893; 

AND 

THE  SETTLED  LAND  ACTS,  1882  to  1890. 

With  Notes  and  Rules  of  Court 

By    EDWARD    PARKER    WOLSTENHOLME,    M.A., 

Of  Lincoln's  Inn,  Barrister-at*Law,  one  of  the  Conveyancing  Counsel  of  the   Court; 

WILFRED     BRINTON,    M.A., 

Of  the  Inner  Temple^  Barrister -at- Law  ; 

AND 

BENJAMIN     LENNARD     CHERRY,    LL.B., 

Of  Lincoln's  Inn,  B arris Ur-at- Law. 
Demy  8vo.,  cloth,  $s. 

A   TREATISE   ON  THE  LAW  OF 

PRIVATE  "ARRANGEMENTS  WITH  CREDITORS. 

With  an  Appendix  containing  the  Deeds  of  Arrangement  Act,  1887, 
the  Bills  of  Sale  Acts,  1878  and   1882,  and  the  Bankruptcy 
(Discharge  and  Closure)  Act,  1887,  with  the  Rules  under  the    i 
above  Acts.      Also  Precedents  of  Deeds  of  Arrangement,  \ 

By  GEORGE  YOUNG  ROBSON, 

Of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
Author  of  "  The  Law  of  Bankruptcy." 

"  The  legal  profession  will  hail  with  satisfaction  Mr.  Robson's  treatise  on  the  *  Law    j 
of  Private  Arrangements  with  Creditors.1  .  .  .  The  precedents  appear  to  us  to  be.thoroogh 
and  practical,  and  the  book,  while  it  forms  a  useful  supplement  to  the  author's  treatise 
on  '  Bankruptcy,'  must  take  rank  with  that  excellent  work." — Law  Times, 

"  Those  of  our  readers  who  possess  Robson's  *  Bankruptcy,'  will  no  doubt  invest  in  the 
same  author's  *  Private  Arrangements,'  for  it  is  professedly,  as  well  *&  by  outward 
appearance,  a  supplement  to  that  classical  volume." — Law  Notes. 

"  Mr.  Robson's  work,  as  will  be  gathered  from  its  title,  contains  the  whole  of  the  law 
relating  to  private  arrangements  with  creditors,  and  is  intended  as  a  supplement  to  his 
well-known  treatise  on  the  '  Law  of  Bankruptcy.'  Like  that  work,  it  is  much  pleasanter 
reading  than  most  law  books.  .  .  .  Mr.  Robson  is  an  excellent  authority  on  the  subject.1* 
— Solicitors*  Journal. 
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WOLSTENHOLME'S    CONVEYANCING    ACTS. 

Fifth  Edition,  royal  8vo.,  cloth,  ifs.  6d. 

FORMS   AND    PRECEDENTS 

Fop  use  under  the  CONVEYANCING  ACTS,  1881  and  1882,  and  the 

SETTLED  LAND  ACTS,  1882  to  1890. 

By  EDWARD   PARKER  WOLSTENHOLME,  M.A., 

Of  Lincoln* s  Inn,  Barrister-at-Lawt  one  of  the  Conveyancing  Counsel  of  the  Court. 

Crown  8vo.,  cloth,  *]s.  6d. 

THE  ELEMENTS  OF  MERCANTILE  LAW. 

FOR    THE    USE    OF  STUDENTS  AND    OTHERS. 
By  T.  E.  SCRUTTON,  M.A.,  LL.B., 

Barrister-at-Law, 

Author  of  "  Charter-Parties  and  Bills  of  Lading,"  "  The  Law  of  Copyright,"  &c,  and 
Lecturer  in  Common  Law  to  the  Incorporated  Law  Society. 

"We  can  heartily  recommend  these  'Elements'  to  students  anxious  to  understand 
what  they  are  reading,  and  who  have  the  ambition  to  achieve  more  than  a  mere  narrow 
knowledge  of  law." — Law  Notes. 

Second  Edition,  demy  8vo.,  cloth,  iox.  6d. 

THE  SALE  OF  GOODS  ACT.  1893, 

INCLUDING  THE 

FACTORS   ACTS,  1889  and  1890. 

With  an  Introduction  and  Appendices,  containing  Statutes  and 

Notes,  &c. 

By  His  Honour  Judge  CHALMERS. 

"  Probably  there  are  few  men  who  are  better  qualified  to  write  a  text-book  on  the 
above  subjects  than  the  draftsman  of  the  *  Bills  of  Exchange  Act,  1882,'  and  the  •  Sale 
of  Goods  Bill,  1889.' ....  That  the  matter  of  the  work  is  well  arranged  and  clear  goes 
without  saying,  and  the  Author  must  be  congratulated  on  his  careful  contribution  to  the 
codification  of  a  difficult  branch  of  law." — Law  Times. 

"  The  work  will  be  most  useful  both  to  scientific  students  of  the  law  and  to  commercial 
lawyers." — Law  Quarterly  Review. 
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Second  Edition.    Revised  to  Date.    Royal  8vo.,  cloth,  35*. 

THE  LAW  OF  TRADING  COMPANIES. 

Including  the  recent  Acts.      Arranged  in  a  Series  of  Titles  in 

Alphabetical  Order. 

By    EDWARD     MANSON, 

Ofthi  Chancery  Bar. 

An  invaluable  Digest  of  easy  reference,  not  only  to  the  legal  profession,  but 
also  to  directors,  secretaries,  and  managers  of  public  companies. 

**  We  do  not  agree  with  the  initial  words  of  Mr.  Manson's  preface,  that  'some 
apology  U  needed  for  a  new  book  on  company  law.'  Books  are  much  needed  on  every 
branch  of  law  which  treat  law  as  this  does.  ...  A  genuine  effort  in  a  very  desirable 
direction  has  been  made.    It  deserves  cordial  recognition." — Law  Times. 

*•  A  distinct  addition  to  legal  works,  and  we  have  no  doubt  it  will  be  thoroughly 
appreciated,  not  only  by  the  legal  profession,  but  by  the  large  numbers  of  people  to  whom 
a  knowledge  of  Company  Law  is  of  the  first  importance.'1 — Financial  News. 

**  The  very  best  compilation  that  has  yet  been  issued  on  this  important  branch  of 
commercial  law.  ...  It  is  simply  impossible  to  go  through  this  work  with  any  question 
which  has  ever  arisen,  or  is  likely  to  arise,  on  the  subject  without  receiving  an  """f*1 
amount  of  information." — Liverpool  Journal  of  Commerce. 

Demy  8vo.,  cloth,  12s.  6d. 

[DEBENTURES. 

THE    DEBENTURES   AND    DEBENTURE    STOCK    OF   TRADING 
AND    OTHER   COMPANIES.       WITH    FORMS. 

By  EDWARD   MANSON, 

Of  the  Middle  Temple,  Barristerial' Law,  and  late  Scholar  of  Btasenose  College,  Oxford. 

Author  of  "  The  Law  of  Trading  Companies,"  &c 

"  The  book  is  a  workmanlike  digest  of  the  law  relating  to  debentures." — Economist. 

"Mr.  Manson  is  already  favourably  known  as  a  compiler  of  a  legal  work  on  company 
law,  and  he  has  in  the  volume  before  us  selected  an  excellent  department  upon  which  to 
specialise.  The  book  contains  plenty  of  relevant  information,  and  is  quite  up  to  date." — 
Law  Journal. 

"  Certainly  no  lawyer  concerned  in  company  administration  or  legislation,  and  no 
official  of  a  public  company  which  has  a  certain  amount  of  debenture  capital,  ought  to 
be  without  a  work  of  so  standard  a  character." — City  Press. 

Crown  8vo.,  with  Portrait,  2s. 

BRAMWELLIANA; 

Or,    WIT     AND     WISDOM     OF     LORD     BRAMWELL 

By    EDWARD     MANSON, 

Of  the  Middle   Temple,  Barrister  -  at  -  Law. 
Crown  8vo.,  cloth,  3/.  6d. 

DOG"    Hi  A"W  :    The  Law  Relating  to  Dogs. 

By    E.    MANSON, 

Of  the  Middle  Temple,  Barrister  -  at  -  Law. 
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THE  BISHOP  OF  LINCOLN'S  CASK— Authorized  Library  Edition. 

Royal  8vo.,  half  vellum,  10s. 

THE  BISHOP  OF  LINCOLN'S  CASE. 

A  Report  of  the  Proceedings  in  the  Court  of  the  Archbishop  of 
Canterbury.  With  an  Appendix,  containing  the  Pleadings 
and  a  Selection  from  the  Authorities  cited. 

By  E.  S.  ROSCOE, 

Barrister-at-Zaw,  and  Assistant  Admiralty  Registrar  of  the  Supreme  Court. 

Royal  8vo.,  cloth,  12s.  6d. 

ENGLISH  LAW  BT  ENGLISH  JUDGES. 

Compiled   for  the  use  of  Layman  and  Lawyer  from  the  most  recent 

decisions  (1886-1891). 

By  JOHN    ALEXANDER    NEALE,   D.C.L. 


Demy  8vo.,  boards,  is. 

STRIKES: 

A  Concise  Statement  of  the  Criminal  Law  relating  to  Intimidation 
and  Picketing  and  other  Offences  occurring  during  Disputes 
between  Employers  and  Employed,  &c. 

By  REGINALD  J.  N.  NEVILLE,  B.A.  Cantab., 

£arrister-at-Law. 

"  Mr.  Neville  has  done  his  work  thoroughly  and  well.** — Law  Times. 
"  Will  be  found  exceedingly  useful  by  masters  and  men  in  these  days  of  gigantic 
labour  quarrels." — Echo. 

Crown  8vo.,  sewed,  net  2s.  6d. 

THE  BEHRING  SEA  ARBITRATION. 

Letters  to  "The  Times w  by  its  Special  Correspondent. 
Reprinted  by  permission  of  the  Proprietors. 

"This  pamphlet  contains  the  very  interesting  letters  on  the  subject  of  this  important 
international  arbitration,  which  appeared  at  intervals  in  the  Times.  We  are  very  glad  to 
see  that  they  have  been  collected  together,  as  everybody  must  have  been  struck  by  the 
ability  with  which  they  were  written,  and  will  be  glad  to  have  in  a  convenient  form  the 
history  of  the  trial  and  its  result.11 — Law  Journal. 

Royal  8vo.,  sewed,  net  2s.  6d. 

MARRIED   WOMEN    AND    THEIR   DEBTS. 

By  H.  H.  HOOD  BARRS,  LL.B. 
Being  Reports  of  hitherto  Unreported  Cases. 

"The  well-known  experiences  of  the  compiler  as  regards  litigation  and  married 
women  have  made  him  a  nt  editor  of  this  class  of  case." — Law  Journal. 

■  .  ....         1  — ■ — . — . —  - 
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Royal  8vo.,  cloth,  2U. 

EXTERRITORIALITY. 

The  Law  Relating  to  Consular  Jurisdiction,  and  to  Residence  in  Oriental 

Countries. 

By  F.  T.  PIGGOTT,  M.A.,  LLM., 

Barrister-at-Law,  late  Legal  Adviser  to  the  Japanese  Cabinet* 

This  book  contains  Special  Chapters  on  the  effect  of  "  Foreign  Jurisdiction " ;  ca 
Domicil,  Naturalization,  Marriage,  Divorce,  Bankruptcy,  Companies, 
Contracts,  &c 

Royal  8vo.,  cloth,  15/. 

SERVICE  OUT  OF  THE  JURISDICTION. 

By  FRANCIS  TAYLOR  PIGGOTT,  MJL,  LL.M., 

Of  the  Middle  Temple,  Barrister-at-Law,  late  Legal  Adviser  to  the  Japanese  Cabinet, 

Author  of  "  Foreign  Judgments,"  "  Exterritoriality,"  "  Principles  of  the  Law  of  Torts," 

&c. 

In  the  press.    Third  Edition.     Thoroughly  revised,  demy  8vo. 

THE  LAW  OF  COPYRIGHT. 

By  THOMAS  EDWARD  SCRUTTON,  M.A.,  LL.R, 

Barrister-at-Law, 

Author  of  "  Charter-Parties  and  Bills  of  Lading,"  &c  and  Lecturer  in  Common  Law  to 

the  Incorporated  Law  Society. 

"  Contains the  Berne  Convention  and  the   consequent  Order  in  Council, 

with  an  explanation  and  criticism  of  *  the  resultant  system.'  ....  Mr.  Scrutton's  book 
is  well  written  and  has  been  carefully  revised,  and  will  be  found  a  safe  and  acceptable 
guide  through  the  mazes  of  the  existing  law." — Law  Journal. 

"  We  think  it  is  not  only  the  easiest,  but  the  most  useful  and  practical  work  on  copy- 
right."— Law  Quarterly  Review, 

Demy  8vo.,  cloth,  201. 

The  Law  of  Nuisances. 

WITH   STATUTORY  APPENDIX. 
By  E.  W.  GARRETT,  M.A., 

Of  the  Inner  Temple  and  Midland  Circuit,  Barrister-at-Law. 

41  *  The  aim  of  this  work,9  says  Mr.  Garrett,  'is  to  collect  and  arrange  for  the  first 
time  in  one  volume  the  Common  and  Statute  Law  as  to  Nuisances.'  That  the  work  has 
never  before  been  done  is  a  very  strange  fact,  and  affords  Mr.  Garrett  an  ample  justifica- 
tion for  his  work. .  .  .  Altogether  the  book  seems  to  be  a  solid  contribution  to  legal 
literature." — Law  Times. 

"  The  work  throughout  is  very  carefully  executed,  and  the  arrangement  is  good.  It  is 
admirably  printed,  and  may  be  safely  recommended  to  all  who  desire  to  master  the  subject 
with  which  it  deals." — Law  Journal. 

"  Every  matter  that,  in  the  eyes  of  the  law,  is  regarded  as  a  nuisance  is  considered. 
....  While  the  work  appeals  more  particularly  to  members  of  the  legal  profession, 
'  The  Law  of  Nuisances,'  there  can  be  no  question,  will  be  found  very  useful  by  the 
public  generally,  especially  by  officials  of  County  Councils,  Vestries,  and  Corporations.*'— 
City  Press. 

27,   FLEET  STREET,  LONDON,  E.C. 


WILLIAM  CLOWES  AND  SONS,  LIMITED.        n 


Now  ready,  Second  Edition,  demy  8vo.f  cloth,  2$s. 


ON   THE 


STATUTES  OF  LIMITATIONS 

IN    ENGLAND    AND    IRELAND. 

Second  Edition. 

fcy  F.  A.   BOSANQUET,   Q.C., 

AND 

J.    R.    V.    MARCH  ANT,    Barrister-at-Law. 

u  Twenty-six  years  have  elapsed  since  the  appearance  of  Darby  and  Bosanquet's 
Treatise  on  the  Statutes  of  Limitations.  During  this  period  that  work  has  held  the  field, 
no  other  very  satisfactory  dissertation  on  the  subject  of  it  having  been  produced.  The 
result  of  this  delay  in  the  preparation  of  a  second  edition  has  been  to  compel  the 
practitioner  to  consult  special  handbooks  in  all  cases  in  which  the  law  since  1867  has  been 
altered  by  statute  or  by  decision.  And  in  the  interval  since  that  date  at  least  two 
important  Acts  of  Parliament — the  Real  Property  Limitation  Act  of  1874,  and  the 
Trustee  Act,  1888 — and  a  mass  of  judicial  opinion,  have  combined  to  alter,  modify,  or 
settle  many  points  relating  to  the  limitation  of  actions.  In  the  meantime  Mr.  Darby  has 
died,  and  Mr.  Marchant  has  become  the  colleague  of  Mr.  Bosanquet.  The  legal 
profession  is  to  be  congratulated  upon  the  possession  of  a  work,  which,  after  a  careful 
examination  of  its  statements  and  comments  upon  difficult  questions,  appears  to  us  to 
supply  a  long-felt  want — the  want  of  a  reliable  guide  to  a  very  intricate  and  far-reaching 
branch  of  English  jurisprudence.  The  plan  of  the  new  edition  follows  substantially  that 
of  its  predecessor,  but  we  are  not  surprised  that,  having  regard  to  the  causes  already 
mentioned,  it  has  become  necessary,  as  the  authors  state,  to  re-write  the  entire  book.1' — 
Law  Quarterly  Review. 

Demy  8vo.,  cloth,  \2s.  6d. 

THE    LAW   OF  THE    PRESS; 

A  Digest  of  the  Law  especially  affecting  Newspapers  ;  with  a 
Chapter  on  Foreign  Press  Codes,  and  an  Appendix  containing 
the  Text  of  all  the  leading  Statutes. 

By  JOSEPH    R.  FISHER,  B.A., 

Of  the  Middle  Temple  and  the  Northern  Circuity  Esq.,  Barrister-at-Law, 

AND 

JAMES  ANDREW  STRAHAN,  LL.B., 

Of  the  Middle  Temple  and  Midland  Circuit,  Esq.,  Barrister-at-Law. 

"  This  is  a  very  complete  and  useful  book.  .  .  .  We  can  recommend  this  book  as  a 
clear  and  accurate  guide  to  the  subject.'' — Law  Times. 

"A  comprehensive  treatise  which  is  calculated  to  be  of  great  service  to  the  journal- 
istic profession." — Daily  News. 

"This  most  valuable  work  is  calculated  to  rouse  admiration  for  the  skill  of  the  authors, 
who  have  tried  to  evolve  order  and  clearness  out  of  a  system  which  at  best  must  be 
described  as  a  complicated  muddle." — Standard. 
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Just  published.    Demy  8vo.,  700  pages,  cloth,  a£r. 

ENGLISH  PATENT  PRACTICE. 

With  the  Acts,  Rules,  Forms  and  Precedents,  and  Notes  of  all 
the  Recorded  Cases.     Illustrated  with  Sketches. 

By    H.     CUNYNGHAME,    M.A., 

BarrisUr-at-Law,  late  Royal  Engineers, 

"  The  author  must  be  complimented  on  having  succeeded  in  compressing  a  vast  mass 
of  case  law  into  a  volume  of  very  reasonable  size  without  sacrificing  clearness  to  brevity. 
He  has  put  ft  practically  complete  account  of  English  Patent  Law  into  a  handy  form 
which  will  commend  itself  to  professional  men,  for  whom  it  was  primarily  written,  while 
it  will  probably  be  acceptable  to  others,  and  will  be  of  great  assistance  to  many  aa 
intending  patentee." — Law  Quarterly  Review, 

"  A  very  comprehensive  treatise,  full  of  practical  instruction,  and  based  on.  a  carefol 
and  lucid  survey  of  cases  and  precedents  by  a  skilled  lawyer,  and  an  expert  in  the  history 
and  practice  of  mechanical  invention. " — Times, 

Second  Edition,  demy  8vo.,  cloth,  2$s. 

HIGGINS'S  DIGEST  of  the  LAW  of  PATENTS. 

A  Digest  of  the  Law  and  Practice  of  Letters  Patent  for  Inventions, 
including  the  Statutes  and  all  Cases  from  the  passing-  of  the 
Statute  of  Monopolies  to  October,  1890. 

SECOND   EDITION 
By   CLEMENT    HIGGINS,    Q.C.,   Recorder  of 

AND 

G.   EDWARDES  JONES,  Barrister-at-Law. 


"  As  a  work  of  reference  the  book  seems  very  complete." — Solicitors*  JtnemaL 
"  We  heartily  welcome  the  second  edition  of  this  clear  and  ably  written  Digest" 

— Inventions. 

"  This  book  will  be  found  of  great  use  to  patent  agents  and  lawyers  engaged  in 

patent  cases." — Mechanical  World, 

Just  published,  crown  8vo.,  cloth,  $s. 


The  Law  and  Practice  relating  to  Writs  of  Summons,  their  Issue 
and  Service.  Containing  Chapters  on  the  Special  Indorse- 
ment and  Service  out  of  the  Jurisdiction. 

By     WALTER     GORST      CLAY, 

Of  the  Inner  Temple,  Earrister-at-Law. 

"  The  manual  which  Mr.  Clay  has  compiled,  very  usefully  meets  the  needs  of  practi- 
tioners in  this  respect,  and  a  reference  to  the  rules  and  authorities  as  he  has  collected 
them  will  be  found  vastly  more  convenient  than  a  search  through  the  labyrinthine 


of  the  '  Annual  Practice.'    .    .    •    The  book  is  likely  to  be  very  serviceable,  and  may 
be  safely  commended  to  the  notice  of  the  profession.— Solicitors'  Journal, 
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THE  ENGLISH  DEATH  DUTIES. 

In  the  press. 

DEATH  DUTY  TABLES  and  COMPUTATIONS. 

Comprising  (inter  alia)  in  an  expanded  form  Tables  I.,  II.,  III., 
appended  to  the  Succession  Duty  Act,  1853,  for  valuing  Suc- 
cessions and  Annuities ;  also  Rate  per  Cent,  Interest  and 
Discount  Tables ;  also  typical  examples  illustrating  the 
Calculations  involved  in  the  Assessment  of  the  various  existing 
Duties ;  also  Comparative  Statements,  arranged  in  parallel 
columns,  showing  the  general  effect  of  recent  legislation 
(Customs  and  Inland  Revenue  Acts,  188 1,  1888,  1889,  and  the 
Finance  Act,  1894),  and  other  information  as  to  the  New 
Estate  Duty. 

By    A.    W.    NORMAN,    B.A.,    B.Sc.  (Lond.), 

Author  of  "  A  Digest  of  the  Death  Dudes." 
Royal  8vo.,  cloth,  211. 

A  DIGEST  OP  THE  DEATH  DUTIES. 

With  numerous  examples  illustrating  their  incidence,  including  the  incidence 
of  the  new  "  Estate  Duty  "  (1889)  and  the  apportionment  on  charges  of 
Mixed  Funds.  With  a  copious  Index  and  an  Appendix  of  the  Customs 
and  Revenue  Acts,  1880,  1881,  1888,  1889;  the  Mortmain  and 
Charitable  Uses  Acts,  1888,  1891 ;  and  the  Intestates  Act,  1890. 

By  A.   W.   NORMAN,  B.A.,   B.Sc.  (Lond), 

Of  the  Legacy  and  Succession  Duty  Office. 
Royal  8vo.,  cloth,  5/. 

A  SYNOPSIS  OF  THE  MEW  ESTATE  DUTY 

(FINANCE   ACT,  1894). 

With  a  Copious  and  useful  Index,  the  Forms  used,  and  instructions 
as  to  the  Duty.  To  which  is  also  added  the  Finance  Act, 
1894,  and  a  list  of  the  Forms  used  in  the  payment  of  the 
Death  Duties. 

By  E.   HARRIS, 

Of  the  Legacy  Duty  Office^  Somerset  House, 
Author  of  the  "Table  of  the  English  Death  Duties." 

"  Will  be  found  useful  in  mastering  the  intricacies  of  the  measure." — Truth. 
•  *•  Presents     .     .     .     special  instructions  as  to  the  new  duty." — Daily  Telegraph. 
"  A  very  serviceable  companion  to  those  whose  duty  it  is  to  master  a  difficult  Act  of 
Parliament." — Law  Journal, 
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In  cloth  case,  price  is.  6d. 

TABLE  SHOWING  AT  A  GLANCE  THE 

INCIDENCE  OF  THE  ENGLISH  DEATH  DUTIES. 

With  the  Statutes  imposing  them,  the  Forms  used  in  their  payment,  and 
under  what  circumstances  each  or  any  become  payable,  with  various 
useful  Notes.     Designed  for  the  use  of  Solicitors  and  others. 

By    E.    HARRIS, 

Of  the  Legacy  and  Succession  Duty  Department,  Somerset  House* 

"  Mr.  Harris's  Table  is  one  which  shews  a  very  intimate  acquaintance  with  the  Death 
Duties.  ....  The  best  places  for  that  Table  are,  in  our  judgment,  a  wall  in  every 
solicitor's  office,  and  many  walls  in  Somerset  House." — Law  Times. 

"  Compiled  with  much  skill  and  ingenuity.  ....  Mr.  Harris's  Table  has  probably 
a  long  career  of  usefulness  before  it." — Solicitors9  Journal. 

Crown  8vo.,  cloth,  Js.  6d. 

THE   LAW  of  ARBITRATION; 

BEHTO   THE    ARBITRATION   ACT,    1888. 

With  Notes  of  Statutes,  Rules  of  Court,  Forms  and  Cases,  and  an  Index 

By  W.  OUTRAM  CREWE,  Solicitor,  &a,  with  Honours,  H.T.,  1S66. 

"This  convenient  little  work  meets  a  want  which  has  been  especially  felt  by  those 
engaged  in  arbitration  since  the  passing  of  the  Act  in  1889." — Law  Times. 

"  The  work  is  carefully  done,  and  will  prove  serviceable  to  those  who  are  engaged  in 
arbitration  cases." — Law  Journal, 

"  A  thoroughly  useful  and  reliable  manual  upon  this  important  subject" 
— Solicitors*   Gazette. 

Demy  8vo.,  cloth,  Js.  6d. 

ON    UNSOUNDNESS    OF    MIND, 

In  its  Legal  and  Medical  Considerations. 

By    G.     W.     HUME     WILLIAMS, 

Of  the  Middle  Temple,  Barrister-at-Law. 

"  The  Essays  are  able  and  are  interesting  to  read The  subject  of  insanity 

is  one  which  has  peculiar  attractions  to  many  readers,  and j we  recommend  this  book  to 
their  notice." — Law  Times. 

"  The  chief  value  in  the  work  consists  in  the  cases  cited,  which  the  author  views  in  the 
light  of  medical  science  as  well  as  legal,  and  though  he  does  not  go  far  a-field  for 
criminal  records,  his  authority  is  all  the  greater  as  bearing  on  cases  many  of  which  he 
speaks  of  from  intimate  knowledge.' ' — Medical  Press  and  Circular. 


Now  ready,  crown  8vo.,  cloth,  I  ox.  6d. 

COMPANIES'  WORK  AND  MINING  LAW  IN  NEW 

SOUTH  WALES  AND  VICTORIA. 

A  Treatise  for  the  Guidance  of  Solicitors,  Directors,  Investors,  and  others. 

By  ALFRED   DE  LISSA, 

Barrister  -  at  -  Law,   Sydney,   New    South    Wales, 

"This  book  seems  to  us  .  .  to  be  a  very  complete  popular  exposition  of  the 
subjects  which  it  professes  to  treat.  .  .  .  The  book  will  be  of  use  to  English  investors 
who  have  invested  in  Colonial  companies  as  well  as  to  residents  in  the  Colonies." — Law 
Times. 
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Committal  and  Attachment  and  Arrest  upon  Civil  Process,  in  the  Supreme 
Court  of  Judicature.     With  the  Practice  and  Forms. 

By    JAMES     FRANCIS     OSWALD,     Q.C.,    M.P. 

"  A  very  careful,  well-arranged,  and  complete  treatise  on  a  subject  which  it  is  by  no 
means  easy  to  deal  with  satisfactorily." — Solicitors9  Journal. 

"  Mr.  Oswald  deals  lucidly  with  procedure  and  practice,  upon  which,  as  it  applies  to 
contempt,  he  is,  perhaps,  the  greatest  living  authority." — Law  Journal, 

Demy  8vo.,  cloth,  20s. 

THE    LAW    OF    HUSBAND    AND    WIFE. 

By    CHARLES    CRAWLEY,    M.A., 

Of  Lincoln's  Inn,  Earrister-atLwu,  late  Fellow  of  Downing  College,  Cambridge, 

Author  of  "  The  Law  of  Life  Insurance." 

"  This  is  a  careful  and  well-written  treatise  on  a  subject  with  regard  to  which  such  a 
work  was  greatly  wanted." — Solicitors*  Journal. 

"  This. book  is  the  most  comprehensive  and  valuable  one  on  the  law  of  husband  and 
wife  with  which  we  are  acquainted." — Athenaum. 

Second  Edition,  demy  8vo.,  cloth,  21s. 

STEPHENS  COUNTY  COURT  ACTS  and  ORDERS. 

Containing  the  County  Court  Act,  1888,  and  other  Acts  relating  to  the 
Practice  of  the  County  Courts  and  the  County  Court  Orders  up  to 
date  of  Publication. 

Annotated  and  arranged  by  HENRY  STEPHEN, 

Of  the  Middle  Temple,  BarrisUr-at-Law, 

Editor  of  "  The  Ninth  Edition  of  Stephen's  Commentaries,"  and  Joint  Author  of 

"  The  County  Council  Compendium ; " 

AND 

REGINALD     ARTHUR     STEPHEN, 

Registrar  of  the  Lincoln  County  Court. 

According  to  the  scheme  of  the  work,  the  Rules  are  printed  immediately  after  the 
respective  sections  of  the  several  Enactments  to  which  they  particularly  relate,  thereby 
enabling  the  reader  to  see  at  a  glance  Sections,  Rules,  and  Notes  thereon. 

*  Demy  8vo.,  cloth,  21s. 

THE  LAW  OF  CHARITABLE  BEQUESTS. 

With  an  Account  of  the  Mortmain  and  Charitable  Uses  Act,  1888. 

By    AMHERST     D.    TYSSEN,    D.C.L., 

Of  the  Inner  Temple,  Barrister~at~Law. 

"A  book  of  untiring  industry  and  ability,  and  a  very  valuable  production.  Not  only 
will  it  be  of  great  service  to  the  lawyer,  but  it  is  one  of  the  most  readable  law  books 
which  we  have  lately  seen." — Law  Times. 

"  As  a  collection  of  the  authorities,  ancient  and  modern,  it  is  probably  more  complete 
than  any  work  ever  published  on  the  subject." — Solicitors'  Journal. 
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Deiny  8vo.,  in  stiff  wrapper,  Is,  6a\ 

THE  NEW  LAW  OF  CHARITABLE  BEQUESTS. 

Being  an  Account  of  the  Mortmain  and  Charitable  Uses  Act,  1891. 
By    AMHERST     D.     TYSSEN,    D.GL, 

Of  the  Inner  TempUy  Barrisler-at-Lawt 
Author  of  "The  Law  of  Charitable  Bequests." 

Demy  8vo.,  cloth,  ior.  6d, 

THE   LAW    RELATING  TO 

TENEMENT   HOUSES  AND   FLATS 

For  Residential  or  BusineBB  pturpoBes,  including  the  Taxation 

and  Bating  thereof. 

With  an  Appendix  of  Precedents  of  Leases,  Forms,  and  a  Digest 
of  Cases  relating  to  the  Inhabited  House  Duty. 

By  WALTER  CLODE, 

Barrister-at'Law,  of  the  Inner  Temple,  Associate  of  the  Surveyor?  Institution* 
Author  of  "  The  Law  and  Practice  of  Petition  of  Right" 

"  Mr.  Clode's  work  is  the  first  of  its  kind,  and  contains  a  very  large  amount  of  infor- 
mation, arranged  in  a  thoroughly  practical  and  most  useful  way." — Daily  Chronicle. 

"  The  great  increase  in  recent  years  in  the  number  of  residential  flats.  .  .  .  renders 
this  book  likely  to  be  extremely  useful." — Law  Times. 

"This  is  an  interesting  subject  upon  which  Mr.  Clode  has  written  an  interesting 
book.  .  .  .  The  impulse  which  has  been  given  recently  to  the  building  of  flats  ia 
London  and  elsewhere  increases  the  value  of  Mr.  Clode's  book,  which  will  be  found 
accurate  and  practical." — Law  Journal. 

"The  increase  in  the  number  of  residential  buildings  known  popularly  as  'flats,' 
makes  the  present  time  opportune  for  the  publication  of  a  legal  work  on  this  subject,"— 
Builder, 

Demy  8vo.,  cloth,  ior. 

THE     LAW     OF 

ARTISTIC     COPYRIGHT. 

Inducting  Copyright  in  Paintings,  Drawings,  Photographs, 

Engravings,  Sculpture,  and  Designs. 

With  an  Appendix  of  Statutes  and   Collection  of  Precedents 

By  REGINALD  WINSLOW,  M.A.,  LL.B., 

Of  Lincoln1  s  Inny  B arris ter-at- Law. 

"  The  author  .  .  .  has  produced  a  book  which  may  fairly  be  said  to  be  interesting 
and  readable  without  departing  from  legal  precision  and  accuracy.  At  the  same  time 
his  strictures  upon  the  law  which  he  has  undertaken  to  describe  are  thoroughly  wen- 
deserved.  .  .  .  International  and  colonial  copyrights  are  discussed  and  then,  after  the 
appendix  of  statutes,  follows  a  set  of  eleven  precedents,  which  seem  to  be  carefully  pre- 
pared, and  likely  to  be  useful.  The  paper,  type,  and  binding  of  the  book  leave  nothing 
to  be  desired." — Law  Times. 
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Demy  8vo.,  cloth,  £1  us.  6d. 

THE    LAW    OF    EENT8, 

With  Special  Reference  to  the  Sale  of  Land  in  consideration 

of  a  Rent  Charge  or  Chief  Rent. 

By  W.  A.  COPINGER, 

Of  the  Inner   Temple,    Barrister  -  at  -  Law, 
Author  of  "  The  Law  of  Copyright  in  Works  of  Literature  and  Art,"  &c,  &c. ; 

AND 

J.   E.   CRAWFORD    MUNRO,   LL.M., 

Of  the  Middle  Temple,  B artist  er-at- Law. 

"A  very  exhaustive  commentary  on  the  law  relating  to  rents,  which,  owing  to  the 
absence  of  any  rival  text-book  on  the  subject,  ought  to  receive  at  the  hands  of  the  legal 
profession  a  highly  favourable  reception. " — Liverpool  Daily  Post. 

"  This  is  a  very  complete  book  upon  a  rather  obscure  subject.  The  author  deals 
thoroughly  with  the  nature  of  rents,  estates  in  rents,  and  their  creation,  registration, 
payment,  and  recovery  by  the  several  means  allowed  by  law  ....  Numerous  useful 
precedents  are  given  at  the  end  of  the  book." — Law  Journal. 

Demy  8vo.,  cloth,  ior. 

THE  NEW  LAW  AND  PRACTICE  OF 

RAILWAY  AND    CANAL   TRAFFIC : 

Being  the  Railway  and  Canal  Traffic  Act,  1888,  and  the  Rules  of 
Procedure  in  the  Court  of  the  Railway  and  Canal  Commission. 
With  Notes  and  Cases,  and  containing  References  to  other 
Statutes  relating  to  Railways  and  Canals. 

By  ROBERT  WOODFALL, 

Of  the  Inner  Temple  and  the  South  Wales  Circuity  Barrister -at- Law. 

"  This  work  is  a  valuable  handbook  to  practitioners,  and  to  all  persons,  chairmen,  and 
general  managers  having  a  business  or  interest  in  railway  and  canal  traffic." — Fairplay. 

"  A  very  useful  and  handy  book  for  practitioners  before  Mr.  Justice  Wills  and  his 
colleagues." — Law  Journal. 

Crown  8vo.,  cloth,  js,  6d. 

THE  LAW  OF  NEWSPAPER  LIBEL. 

With  Special  Reference  to  the  State  of  the  Law  as  Defined  by  the 
Law  of  Libel  Amendment  Act,  1888,  and  all  preceding  Acts 
upon  the  subject,  and  the  Full  Text  of  all  the  Libel  Acts, 
and  a  Report  of  every  important  Case  to  date. 

By  RICHARD  J.  KELLY, 

Barrister-at~Law. 

"  It  digests  much  case  law  in  a  convenient  form,  and  gives  all  the  English  Libel  Acts, 
so  that  it  makes  a  useful  handbook  for  the  practitioner." — Scotsman. 

"Mr.  Kelly  has  unquestionably  written  a  useful  manual  to  the  Newspaper  Libel 
Acts,  dealing  at  large  with  recent  decisions  on  the  subject." — Law  Times, 

"  This  treatise,  produced  by  an  Irish  practising  barrister,  constitutes  the  only  book 

yet  published  dealing  with  the  Law  of  Libel  Amendment  Act,  1888 It  will  be  found 

....  a  handy,  practical,  and  opportune  manual  on  the  law,  as  affected  and  defined  by 

the  legislation  of  188 1  and  1888 He  has  well  performed  the  task  he  attempted 

....  and  his  treatise  will  be  found  exceedingly  instructive  by  the  proprietors  and 
editors  of  the  newspaper  press,  wherever  English  law  holds  sway." — Irish  Law  Times. 
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Second  Edition,  RevUed.     Crown  8vo*,  cloth,  price  £r.,  post  free. 

THE  OFFICE  OF  MAGISTRATE. 

By    HAROLD    WRIGHT, 

Stipendiary  Magistrate  in  the  Staffordshire  Potteries^ 
Author  of  "A  Treatise  on  the  Bankruptcy  Act,  1893,"  &c- 

"  This  little  book  contains  a  capital  epitome  of  the  duties  of  a  magistrate,  written  in 
popular  language.  It  is  full  of  practical  hints  and  suggestions,  which  should  be  usefal 
to  anyone  placed  on  the  commission  without  previous  legal  experience." — Law  Timet. 

11  This  little  bock  gives  in  clear  language  a  good  general  notion  of  the  duties  of  1 
magistrate,  occasionally,  but  not  too  often,  diverging  to  give  him  sensible  advice.*— 
Law  Journal. 

**  A  most  excellent  and  handy  treatise The  observations  on  the  evidence  of 

rural  constables  are  most  excellent,  and  so  are  those  upon  the  distribution  of  punisfe- 
men  t." — Athenaeum. 

"  We  congratulate  Mr.  Wright  on  his  book,  which  will  be  found  a  most  useful  guide.6 
— Ihtmp  Court, 

*'  In  a  small  volume  of  seventy-four  pages  of  good  bold  type,  with  tables  of  contents, 
of  cases,   of  statutes  referred  to,  and  a  complete  index,  the  office  and   duties  of  a 

magistrate  as  a  justice  of  the  peace  are  here  fully  explained It  could  not  well  be 

shorter,  and  it  would  be  difficult  to  make  it  better." — Law  Quarterly  Review* 


Royal  8vo.,  700  pp.,  cloth,  £2  is, 

INFORMATIONS  (Criminal  and  Quo  Warranto), 

MANDAMUS  and  PROHIBITION. 

By  JOHN    SHORTT,  LL.B., 

Of  the  Middle   Ttmpte,   Esq.,   Barrister  -  at  -  La:at 
Author  of  "The  Law  Relating  to  Works  of  Literature  and  Art"  (Copyright,  LilxJ,  &c) 

"  Mr.  Shortt  takes  up  a  good  subject,  and  treats  it  with  very  great  care  and  clearness. 
.  .  .  Altogether,  it  is  a  very  useful  contribution  to  the  lawyer's  library." — Lose 
Journal, 

"  In  point  of  research,  clearness  of  treatment  and  language,  and,  as  far  as  we  have 
been  able  to  discover,  accuracy,  the  book  leaves  little  to  be  desired  ....  He  has 
produced  a  sound,  exhaustive,  and  reliable  treatise  upon  subjects  very  greatly  needing 
elucidation." — Solicitors'  Journal, 

"  Few  writers  on  legal  subjects  have  done  better  work  than  Mr.  Shortt  ....  There 
was  a  decided  opening  for  this  work,  and  being  well  done,  it  furnishes  lawyers  with  a 
ready  means  of  reference  to  all  the  principles  and  rules  relating  to  a  practice  by  no 
means  generally  understood,  and  always  involving  some  difficulty  ....  We  hare 
carefully  gone  through  this  volume,  and  have  no  hesitation  in  expressing  a  high  opinion 
of  its  merits.  It  is  learned  and  accurate,  and  must  displace  all  earlier  text- writers  oa 
the  same  subjects." — Law  Times, 
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Second  Edition,  Revised  and  Enlarged,  Two  Vols.,  demy  8vo.,  cloth,  price  32J. 

THE  HISTORY  of  the  ENGLISH  CONSTITUTION. 

By    Dr.    RUDOLPH    VON     GNEIST, 

Professor  of  Law  in  the  University  of  Berlin, 

Translated     by    PHILIP    A.     ASHWORTH, 

Of  the  Inner  Temple •,  Esq.,  Barrister-at-Law, 

%*  This  Edition  contains  Additional  Chapters  on  the  Parliaments  of  the 
Nineteenth  Century  down  to  the  Third  Reform  Bill  (1884-85),  with  an 
important  Note  giving  the  Author's  Views  on  the  Irish  Question  and 
a  New  and  Copious  Index. 

"  No  foreigner  has  done  more  than  Professor  Gneist  to  examine  and  make  clear  the 
history  and  nature  of  the  English  Constitution.  .  .  .  He  discusses  such  vital  questions 
as :  Whither  are  we  drifting  ?  How  far  do  recent  changes  in  the  franchise  accord  with 
the  old  spirit  of  the  Constitution  ?  What  is  in  store  for  us  with  democracy  supreme  ? 
On  such  questions  as  these  the  opinion  of  a  foreigner,  who  is  a  scholar,  but  no  book- 
worm, and  has  sedulously  studied  our  institutions,  is  certainly  much  more  weighty  than 
that  of  most  Englishmen.  ...  At  this  time  these  volumes  are  especially  instructive. 
They  cast  light  on  almost  all  the  great  questions  of  current  politics." — Times, 

"  As  a  history  of  the  English  Constitution  for  English  readers,  Dr.  Gneist's  book  has 
a  great  advantage  over  existing  treatises.  ...  It  is  not  too  much  to  say  that  Dr.  Gneist 
is  indispensable  to  the  student  of  English  constitutional  history.  .  .  .  The  translation 
is,  so  far  as  we  have  been  able  to  observe,  generally  correct  and  adequate,  and  English 
students  have  every  reason  to  be  grateful  to  Mr.  Ashworth  for  introducing  them  to  so 
valuable  a  work." — Athenaum, 


NEW  CHEAP  EDITION,  in  1  vol,  demy  8vo.,  cloth,  ior. 

THE  HISTORY  OF  THE  ENGLISH  CONSTITUTION. 

By    Dr.    RUDOLPH    VON    GNEIST, 

Professor  of  Law  in  the  University  of  Berlin. 

Translated    by    PHILIP    A.    ASHWORTH, 

Of  the  Inner  Temple,  Esq.,  Barrister-at-Lara: 

"Dr.  Gneist's  book  ought  to  be  on  the  shelves  of  every  student  of  our  constitutional 
history. " — Saturday  Revitw. 

"Something  like  a  national  reproach  is  removed  by  this  tardy  recognition  of  the 
great  services  which  Dr.  Gneist  has  rendered  to  the  history  of  English  institutions." 
— Academy. 

Just  published,  Fourth  Edition,  Revised,  with  Portrait,  crown  8vo.}  cloth,  *js.  6d.  • 

THE  HISTOEY  of  the  ENGLISH  PARLIAMENT : 

Its  Growth  and  Development  through  a  Thousand  Years,  800-1887. 

By  Dr.  RUDOLPH  VON  GNEIST, 
Author  of  "  The  History  of  the  English  Constitution." 

Translated    by    A.    H.    KEANE,    BJL,    F.R.G.S., 

"  English  readers  will  certainly  welcome  a  history  of  the  English  Parliament  by  the 
greatest  living  authority  on  the  Continent." — Athenaum. 

"  It  completes  the  vast  survey  of  our  English  institutions.  ...  to  which  so  great  a 
portion  of  Dr.  Gneist's  laborious  life  has  been  devoted." — Daily  News. 
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INDISPENSABLE    TO    LAW     STUDENTS. 
Second  Edition,  Revised.     Demy  8vo.,  cloth,  idr. 

LEADING  CASES  IN  I0DERH  EQUITY. 

By  THOMAS  BRETT, 

Of  the  Middle  Temple,  B arris ter-at- Law,  LUB. ; 

Author  of  "  Brett's  Commentaries  on  the  Present  Laws  of  England"  and  Joint  Author  of 

Clerke  and  Brett's  Conveyancing  Acts. 

The  Solicitor?  Journal  has  more  than  once  specially  recommended  this 

work  as  a  text-book  for  "  The  FinaL" 

"  Mr.  Brett's  book  will  be  found  useful  and  instructive." — Law  Journal* 

"  It  deserves  high  praise  for  the  care  and  judgment  evinced  in  its  execution.  .... 
We  must  add  that  Mr.  Brett's  index  appears  to  be  copious  and  complete." — Law  Times, 

"  We  would  certainly  award  praise  to  Mr.  Brett  for  his  efforts  to  assist  students  in  the 

paths  of  case  law The  book  is  in  a  convenient  shape,  and  altogether  admirably 

got  up." — Law  Students'  Journal. 

"  When  all  is  said  that  can  be  said  in  adverse  criticism,  the  book  must  be  considered 
a  most  useful  one." — Pump  Court. 

"  We  have  no  hesitation  in  saying  that  there  is  no  better  book,  or  one  so  good,  from 
which  the  student  can  learn  the  most  important  decisions  of  courts  of  equity  during 
recent  years." — The  Jurist. 

"  Let  us  say  at  once  that   Mr.  Brett's  book  is  an  interesting  one It   affords 

the  reader  a  good  deal  of  information,  while  it  saves  him  the  long  arguments  and 
judgments  of  the  cases  in  White  and  Tudor,  with  the  formidable  treatises  appended 

to  each The  cases  which  are  introduced  are  really  leading  cases,  and  the  author 

.    .    .  gives  us  a  valuable  account  of  the  development  of  the  law.  — Solicitors*  Journal. 

"  The  perusal  of  this  book  has  been  a  source  of  much  pleasure." — Law  Notes. 


Demy  8vo.,  cloth,  ior.  6d. 

THE   LAW  AND   PRACTICE   OF 

PETITION     OF     RIGHT 

UNDER  THE  PETITIONS   OF  RIGHT  ACT,  i860. 

With  Forms  and  an  Appendix  containing  the  Laws  regulating 
proceedings  by  Petitions  of  Right  in  Ireland,  Scotland,  and 
certain  Colonies  and  Dependencies. 

By  WALTER  CLODE, 

Of  the  Inner   Temple,   Barrister  •  at  -  Law. 

"  This  is  a  very  satisfactory  book  upon  an  entirely  new  subject  .  .  .  Very  great 
research  and  pains  have  evidently  been  expended  by  the  writer." — Solicitors9  Journal. 

"  Mr.  C lode's  is  the  first  book  which  professes  lo  give  the  law  on  the  whole  subject. 
This  method  is  thorough.  .  .  .  The  matenals  with  which  Mr.  Clode  supplies  his  readers 
show  great  research  and  judgment ;  and  his  book  will  no  doubt  take  its  place  as  a  trust- 
worthy authority  on  the  subject." — Law  Journal. 

"  The  author  appears  to  have  done  his  work  completely,  and  the  result  is  a  very  useful 
book." — Law  Times. 

"  This  is,  in  point  of  skill,  method,  and  all  other  important  requisites,  a  model  treatise 
on  a  special  department  of  law  ....  it  is  the  first  one  dealing  with  the  subject.  .  .  . 
Mr.  Clode  does  full  justice  to  the  historical  aspects  of  his  topic'' — Pump  Court. 
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Fourth  Edition,  Revised  and  Enlarged,  demy  8vo.,  cloth,  12s.  6d. 

CHASTER'S  POWERS  OF  EXECUTIVE  OFFICERS. 

The  Powers,  Duties,  and  Liabilities  of 

Executive  Officers, 

•   As  between   these   Officers  and  the  Public. 

By  A.  W.  CHASTER, 

Of  the  University  of  London,  LL.B. ;  and  of  the  Middle  Temple  and  Western 

Circuit,  Barrister-at-Law. 

Mr.  Gladstone  to  the  Author  : — "  I  am  much  obliged  by  your  kindness  in  sending  me 
what  appears,  so  far  as  I  can  judge,  to  be  a  work  of  great  value  and  convenience." 

"  A  compendium  of  the  liberties  of  Englishmen." — Bristol  Times  and  Mirror. 

"  Mr.  Chaster  has  discovered  a  new  subject,  and  has  treated  it  with  fair  accuracy  and 
completeness." — Solicitors'  Journal. 

"  Mr.  Chaster  ....  with  a  peculiarly  felicitous  style  of  expression,  terse  and  com- 
prehensive, deals  with  all  subjects,  legislative,  and  legal,  affecting  the  rights  and  redresses 
of  the  common  people." — Citizen, 

"Avery  useful  book,  which  we  commend  to  the  notice  of  officials  of  all  ranks." — 
Daily  Chronicle. 

"A  work  of  the  most  valuable  character,  and  one  that  every  public  library  should 
have  on  its  shelves,  and  every  lawyer  possess." — City  Press. 

"  A  most  useful  book  of  reference  to  the  practitioner  ;  and  Mr.  Chaster  is  to  be  con- 
gratulated, no  less  on  the  happy  inspiration  which  induced  him  to  collect  the  Statute 
and  Case  law  on  the  subject,  than  on  the  result  of  his  labours." — Pump  Court. 

"  We  attribute  the  success  of  this  work  to  the  simple,  lucid,  and  practical  way  in 
which  it  limits  and  defines  the  powers  of  the  several  officers  with  whom  it  deals.  It  is 
equally  intelligible  to  the  lawyer  and  the  layman." — Law  Times. 


THE    LAW   OF    FALSE    MARKING. 

Crown  8vo.,  cloth,  3/.  6d. 

THE  MERCHANDISE  MARKS  ACT,  1887. 

With   Notes   and   an  Introduction. 

By  ALBERT  GRAY, 

Of  the  Inner    Temple,   Barrisler-at-Law. 

"  This  is  a  useful  little  edition  of  an  important  new  Act,  preceded  by  a  well-written 
introduction  of  some  thirty  pages,  and  followed  by  Appendices  containing  abstracts  of 
statutory  enactments." — Solicitors^  Journal. 

"  The  introduction  and  notes  are  good,  and  the  book  generally  contains,  in  a  small 
compass,  a  comprehensive  view  of  the  subject." — Law  Times. 

"  The  author  of  this  work,  which  is  published  with  great  promptitude,  has  dealt  both 
explicitly  and  exhaustively  with  his  subject." — Commercial  Compendium. 

"  Mr.  Albert  Gray  is  one  of  the  first  to  deal  with  the  legal  aspects  of  the  Merchandise 
Marks  Act,  1887,  and  his  work  will  be  found  very  useful  to  all  concerned  in  the  working 
out  of  that  statute." — Kemfis  Mercantile  Gazette. 
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Crown  8vo.,  cloth,  jj.  '6a. 


WITNESSES  (The  Practice  relating  to) 

In  all  Matters  and  Proceedings,  Civil  and  Criminal,  at,  after,  and  before 
the  Trial  or  Hearing,  both  in  the  Superior  and  the  Inferior  Courts. 

By  WALTER  S.  SICHEL,  M.A. 

(late  Exhibitioner  of  Balliol  College),  of  Lincoln's  Inn,  Barrister-at-Law. 


n 


The  book  is  useful  and  the  subject  is  good.11 — Law  Journal. 

"This  little  work  will  undoubtedly  be  extremely  useful  to  practitioners.  .  .  .  We  hatt 
tested  the  work  on  several  points,  and  find  the  law  correctly  stated." — Law  Notes. 

"  Obviously,  the  little  manual  will  effect  an  immense  saving  of  time  and  trouble,  both 
to  barristers  and  solicitors, .  .  .  and  also  to  officers  of  the  Court  before  whom  evidence 
may  be  taken.  .  .  .  Mr.  Sichel  has  had  the  good  fortune  to  hit  upon  an  excellent  idea, 
and  to  carry  it  into  execution  by  a  most  effective  treatment" — Pump  Court. 

"  The  collection  of  all  the  cases  on  so  important  a  subject  and  their  arrangement  and 
grouping  in  so  systematic  a  manner  cannot  but  be  of  considerable  service  to  the  practi- 
tioner."— Law  Times. 

11  A  very  useful  manual.  .  .  .  The  work  is  interesting  to  Scotch  lawyers  as  showing 
what  is  done  in  the  sister  country  with  regard  to  the  examination  of  witnesses.*' — Scottish 
Law  Review. 


Crown  8vo.,  cloth,  fs.  6a\ 

DRINK    LICENSING    LAWS. 

1  Manual  of  the  Law  concerning  the  Retailing  of  Intoxicating  Drinks. 

With  Notes  on   Incidental   Laws,  and  an  Appendix  containing   all  the 

unrepealed  Statutes  relating  to  the  subject. 

By  CHRISTOPHER  PAGE  DEANE. 

Solicitor. 

*'  This  is  a  good  account  of  the  Law  of  Licensing." — Law  Journal. 

14  By  reading  .  .  .  Mr.  Deane's  work,  any  one  can  get  a  good  general  idea  of  the  pro- 
visions of  the  Licensing  Laws." — Law  Times. 

"  There  is  an  ample  Table  of  Cases,  a  copious  Index,  and  every  aid  which  the  practi- 
tioner could  desire  appears  to  have  been  duly  anticipated  and  ably  supplied." — Mornsng 
Advertiser. 

"This  very  handy  volume  cannot  fail  to  be  of  the  greatest  service  to  all  who  are 
interested  in  licensed  houses." — Brewers1  Guardian. 

"  As  a  reference  work  it  is  to  be  highly  commended,  being  lucid  as  well  as  exhaustive." 
— City  Press. 

"  We  commend  the  work  for  the  care  the  author  has  bestowed  upon  its  compiladoa 
and  the  lucid  manner  in  which  it  is  written." — Metropolitan. 

Second  Edition,  thoroughly  revised,  demy  8vo.,  cloth,  i&r. 

APPEALS   FEOM   THE   CONVICTIONS   AND 

OKDERS  OF  JUSTICES. 

By  JOHN   G.  TROTTER, 

Assistant -Clerk  to  the  Justices,  Mansion  House,  London. 

"  A  valuable  book  of  reference  for  the  members  of  the  legal  profession  has  here 
ovided  by  the  able  assistant-clerk  to  the  magistrates  at  Guildhall." — City  Press. 
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Demy  8vo.,  cloth,  price  17*.  6d. 
THE 

Parliamentary  Election  and  Registration 
Acts  for  England  and  Wales. 

Arranged  according  to  the  Qualification  and  the  Registration  of  Electors, 
Electoral  Areas,  the  Disqualification  of  Candidates,  the  Election,  and 
the  Election  Petition.  With  Notes,  History,  and  Summary.  Being  a 
Treatise  on  the  Law  of  the  Election  of  Members  in  England  and 
Wales  to  the  House  of  Commons  of  the  United  Kingdom. 

By  J.  M.  LELY, 

Editor  of  "  Chitty's  Statutes,"  &c, 

AND 

W.  D.  I.  FOULKES, 

Joint  Editors  of  '•  The  Judicature  Acts,"  and  Barristers -at- Law. 

"  A  succinct,  comprehensive,  and  highly  useful  digest  of  the  149  laws  (1885)  which  at 

present  govern  parliamentary  elections  in  England The  careful  classification  of 

the  statutes  combine  to  present  a  complete  code  of  this  part  of  our  legislative  system, 
arranged  with  admirable  clearness  and  comprehensiveness." — Daily  Telegraph. 

"  An  interesting  and  useful  treatise  on  the  law  of  the  election  of  members  in  England 
and  Wales  to  the  House  of  Commons,  based  on  the  statutes  and  rules  in  which  that  law 

is  now  comprised The  arrangement  is  all  that  could  be  desired,  as,  on  consulting 

its  pages,  both  electors,   candidates,  and  parliamentary  agents  will  soon  find  out  for 
themselves. " — Liverpool  Mercury. 

"  Nothing  could  be  more  complete  than  the  present  treatise  on  the  important  subject 
it  deals  with,  and  the  editors  may  be  congratulated  upon  the  prospect  that  it  will  be 
manyvears  before  ^fieir  present  work  will  be  out  of  date." — Literary  World. 

"  The  notes  are  clear  and  concise,  and,  in  the  case  of  the  statutes  which  have  received 
judicial  or  other  interpretation,  contain  a  digest  of  the  decisions,  and,  in  the  case  of  the 

recent  statutes,  point  out  the  changes  which  have  been  effected There  is  a  short 

but  clear  history  and  summary  prefixed  to  the  work." — Solicitors1  Journal. 

"  The  volume,  which  consists  of  588  pages,  is  replete  with  information.  ....  The 
book  likewise  contains  a  highly  interesting  and  instructive  sketch  of  the  history  of 
Parliamentary  representation  in  England  from  the  earliest  times."—  Citizen. 


Demy  8vo.,  cloth,  2s. 

THE   COUNTY  ELECTORS  ACT,  1888. 

With  its  Incorporated  Enactments,  and  the  Election  Acts 

and  Decisions  since  1886. 

Being  a  Supplement  to  Lely  and  Foulkes's  "  Parliamentary  Elections 

Acts   for    England   and  Wales." 

By  W.  D.  I.  FOULKES, 

Barrister-at-Law. 

"  This  is  a  useful  supplement  to  a  useful  work The  revising  barrister  especially 

.....  will  welcome  this  supplement  as  he  previously  welcomed  the  principal  volume.1' 
— Law  Journal. 


(Six  Doors  East  of  Inner  Temple  Lane.) 


24  LAW  BOOKS  PUBLISHED  BY 


Fourth  Edition,  demy  &vo.9  cloth,  price  17/.  6d. 

ELECTION    LAW, 

AND   THE 

LAW  AND  PRACTICE  OF  ELECTION  PETITIONS. 

By  YARBOROUGH  ANDERSON,  M.A.,  LL.R, 
CHARLES  EDWARD   ELLIS,  B.A., 

Barristtrs-at-Law. 

Being  the  Fourth  Edition  of  Leigh  and  Le  Marchant's  "Election  Lav.* 

"  The  book,  besides  being  what  is  ordinarily  termed  a  law  book,  contains  information 
which  will  be  found  of  practical  value  to  candidates  and  their  agents  in  the  managemeai 

of  elections The  chapter  upon  election  petitions  contains  .the  whole  of  the  lam 

and  practice  relating  thereto.  — Law  Times, 

In  stiff  wrappers,  crown  8vo.,  price  zs.  6d, 

THE    CONVEYANCING    ACTS,  1881    and    1882, 

AND  THE  VENDOR  AND  PURCHASER  ACT,  1874.  Catechetical!? 
arranged  for  the  Use  of  Students.  By  H.  Foulks  Lynch,  Solicitor,  Author  of 
"  Introduction  to  the  Final  Examination,"  "  An  Epitome  of  Practice  in  the 
Supreme  Court  of  Judicature  in  England,"  &c,  &c. 


NEVER    BEFORE    PUBLISHED. 
Royal  8vo.,  calf,  £1  lis.  6d.  net 

ADMIRALTY  CASES,   1648-1840. 

Reports  of  Cases  determined  by  the  High  Court  of  Admiralty,  and  upon  Appeal  there- 
from.    Temp.  Sir  Thomas  Salusbury  and  Sir  George  Hay,  Judges,  175&-1774- 

By  SIR  WILLIAM  BURRELL,  Bart.,  LL.D.,  M.P.,  &c. 

Together  with  extracts  from  the  Books  and  Records  of  the  High  Court  of  Admiralty 
and  the  Courts  of  the  Judges1  Delegates,  1584- 1839  >  an^  a  Collection  of  Cases 
and  Opinions  upon  Admiralty  Matters,  1701-1781. 

Edited  by  REGINALD   G.   MARSDEN, 

Of  the  Inner  Temple,  Barristerial- Law. 

"  This  is  a  curious  and  interesting  work." — Law  Times. 

'•  The  book  ....  we  do  not  doubt  will  find  a  hearty  welcome  not  only  from  lawyers, 
but  from  those  interested  in  the  transactions  of  the  judicial  history  of  the  past." — La* 
Journal, 

"  No  Admiralty  Court  library  will  in  future  be  complete  without  a  '  Marsden.' i*— 
Solicitors*  Journal. 

••  Mr.  Marsden  has  done  good  service  in  making  these  materials  accessible  to  legal  and 
historical  students." — Law  Quarterly  Review. 
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Third  Edition.    Demy  8vo.,  cloth,  price  i&r. 

CHARTER  PARTIES, 

THE  CONTRACT  OF  AFFREIGHTMENT  AS  EXPRESSED  IN 
CHARTER  PARTIES  AND  BILLS  OF  LADING. 

By      T.      E.      SCRUTTON,      M.A.,      LL.B., 

Of  the  Middle  Temple,  Barrister-at-Law. 

"The  introduction  of  steam  and  the  telegraph  have  brought  about  so  great  a  revolution 
in  shipping  enterprise  that  ...  an  entirely  new  work  has  long  been  needed,  and  we  are 
glad  to  find  that  it  has  now  been  supplied  ...  As  a  practical  and  accurate  work  it 
would  be  difficult  to  improve  upon  it.  It  is  clear,  concise,  and  not  too  exhaustive,  and 
for  this  reason  we  do  not  doubt  that  it  will  prove  serviceable  both  to  business  men  and 
to  lawyers." — Law  Times. 

"  Mr.  Scrutton  has  written  a  book  which  will  supply  a  want  that  has  been  lone  felt 
— namely,  the  want  of  a  book  to  which  merchants  and  even  lawyers  can  refer,  and  find 
easily  and  quickly  what  are  the  duties,  liabilities,  and  legal  remedies  of  shipowners, 
charterers,  and  other  persons  connected  with  the  transport  of  goods  by  sea." — Saturday 
Review. 

"This  is  an  excellent  treatise,  and  we  have  no  hesitation  at  all  in  expressing  our 
approval  of  it  .  .  .  We  were  led  to  expect  that  we  were  to  peruse  a  book  worth 
reading,  and  we  have  not  been  disappointed  ...  As  an  appendix  to  the  book  is  given 
a  digest  of  the  customs  of  the  ports  of  London,  Liverpool,  Bristol,  Glasgow,  and  Hull, 
with  regard  to  the  loading  and  discharging  of  general  ships,  carefully  settled  by 
merchants  at  these  ports.  This  appendix  will  be  of  considerable  use  to  merchants  and 
shipowners."— Shipping  World. 

Demy  8vo.,  cloth,  price  15J. 

THE  LAW  OF  SALVAGE,  TOWAGE,  AND  PILOTAGE. 

By  HARRY  NEWSON,  Esq.,  LL.B., 

Of  the  Middle  Temple,  Barrister-at-Law. 
Author  of  '*  A  Digest  of  the  Law  of  Shipping  and  Marine  Insurance." 

"  A  useful  summary  of  the  law  of  salvage,  towage,  and  pilotage,  which  we  can  con- 
fidently recommend  to  the  legal  profession,  and  to  those  practically  interested  in  shipping." 
— Shipping  Gazette. 

"  Within  the  compass  of  326  pages,  Mr.  Newson  has  dealt  with  the  law  governing 
salvage,  towage,  and  pilotage  in  a  very  clear  and  direct  manner.  .  .  .  The  book  will  be 
found  useful  not  only  to  lawyers,  but  to  merchants  and  shipowners  as  well." — Shipping 
World. 

••  Mr.  Newson  has  produced  ....  a  complete  and  handy  volume  on  the  three  topics 
of  which  his  work  treats,  the  value  of  which  is  certainly  increased  by  an  appendix  con- 
taining the  various  enactments  bearing  on  the  matter." — Law  Times. 


Crown  8vo.,  in  wrapper,  price  gd. 

MODEEN  LEGISLATION   FOR   SEAMEN  AND 

FOE  SAFETY  AT  SEA. 

By     E.    S.     ROSCOE,    Barrister-at-Law, 
Author  of  "  The  Law  and  Practice  of  the  Admiralty  Division." 
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In  the  press. 

THE   EQUITY  JURISDICTION    OF 
THE   COUNTY   COURT; 

Being  a  Treatise  on  the  Principles  and  Practice  of  Equity  for  the 
use  of  Practitioners  in  the  County  Court ;  with  Precedents  and 
Forms  of  Particulars  of  Claim  and  of  Defendants'  Statements, 
Notices  of  Motion,  Affidavits,  Judgments,  Orders,  &c. 

By  ANDREW  THOMSON,  Esq.,  B.A.,  LL.D.  (Lond.), 

Barrister-at'LaWy  formerly  Lecturer  on  Equity  to  the  Incorporated  Law  Society,  and  after- 
wards Professor  of  Equity  to  the  Inns  of  Court. 


Royal  8vo.,  cloth,  zis. 

A  COUNTY  COURTS  FORMULIST; 

Being  a  Compendium  of  carefully  prepared  Precedents  in  all 
proceedings  in  Actions  and  Matters  within  the  Ordinary, 
Equity,  and  Special  Statutory  Jurisdictions  of  County  Courts 
(except  Admiralty  and  Bankruptcy) ;  together  with  Practical 
Observations  and  Directions  thereon,  and  References  to  Cases 
decided  up  to  date  of  publication.     With  a  copious  Index. 

By   R.    AUSTEN    DALE,   Barrister-at-Law 

{Late  Solicitor ■,  Birmingham). 

"  This  is  a  book  which  supplies  a  want  rather  widely  felt,  and,  we  are  glad  to  say, 
supplies  it  very  efficiently.  It  contains  a  singularly  complete  collection  of  forms  for  use 
in  proceedings  in  the  County  Courts  ....  The  forms  we  examined  are  accurate,  and 
we  can  speak  in  high  terms  of  the  notes  and  directions  which  are  added  on  the  different 
subjects.  They  are  concise,  practical,  and  thoughtful,  and  collect  and  state  with  care 
and  intelligence  the  material  decisions  on  practical  points.  The  work  constitutes  as 
admirable  companion  to  the  standard  books  on  County  Court  Practice,  and  may  be 
commended  to  the  notice  of  practitioners." — Solicitors1  Journal. 

"  This  is  a  very  complete  series  of  forms  with  brief  suggestions  for  use  ....  There 
is  a  clear  and  full  time-table,  followed  by  a  table  of  Courts  in  which  proceedings  must  be 
begun  ....  The  book  will  be  found  useful  to  all  who  are  much  engaged  in  County 
Court  practice,  and  for  whom  it  will  save  much  time."— Law  Journal. 
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V  THE  POTTB  FOLLOWING  BOOKS  ABE  nTVALUABLE  IK  A  SOLICITOR'S  OFFICE . 

Second  Edition,  Revised,  Crown  8vo.,  cloth,  fs.  6d. 

PRACTICAL  INSTRUCTIONS  AND 

1 

SUGGESTIONS  TO  YOUNG  SOLICITORS 

AND  ARTICLED  AND  OTHER  CLERKS 

IN 

MATTERS  OF  DAILY  PRACTICE,  ESPECIALLY  IN  COUNTRY  OFFICES. 

By  H.  MOORE,   Esq., 

Author  of  "  Practical  Forms  of  Agreement,"  "  Instructions  for  Preparing 

Abstracts  of  Title,"  &c. 

"  This  is  a  most  useful  practical  guide  for  young  solicitors. " — Law  Student f  Journal. 

"This  is  a  very  useful  little  book,  which  should  be  in  the  hands  of  aU  young 
beginners." — Law  Journal* 

M  We  can  speak  in  high  praise  of  the  little  volume  before  us." — Pump  Court. 

<c  Mr.  Moore's  suggestions  as  to  the  proper  way  of  preparing  a  case  for  counsel  are 
particularly  good.  The  book  contains  many  valuable  hints  for  young  practitioners." — 
Law  Times. 


Now  ready,  Third  Edition,  revised  and  enlarged,  demy  Svo ,  cloth,  20s. 

A  HANDBOOK  OF  PRACTICAL  FORMS. 

Containing  a  variety  of  Useful  and  Select  Precedents  required  in 
Solicitors'  and  Accountants'  Offices  relating  to  Bankruptcy, 
"  Winding-up,"  payment  of  Death  Duties,  Conveyancing  and 
General  Matters.     With  numerous  Variations  and  Suggestions. 

By  H.  MOORE,  Esq., 

Author  of   "Instructions   for   Preparing  Abstracts  of   Title,"   "  Practical 

Forms  of  Agreement,"  &c. 

Third  Edition. 

Revised  and  Edited  by  HERBERT  PERCIVAL, 

Of  the  Inner  Temple,  Esq.,  Barrister-at-Lar^v. 

"  This  work  will  form  a  very  useful  one  in  any  law  library The  forms 

are,  we  think,  mainly  terse,  good,  and  reliable." — Law  Students'  Journal. 

"  This  appears  to  us  to  be  a  thoroughly  good  practical  work,  which  should  prove  very 
acceptable  to  all  country  practitioners.  We  think  the  editor  deserves  special  commend- 
ation for  the  number  and  diversity  of  the  forms  selected." — Law  Notes. 

"  The  work  is  one  which  many  solicitors  will  find  to  be  a  valuable  addition  to  their 
libraries." — Law  Times. 
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Third  Edition.     Revised  and  Enlarged.     Demy  8vo.,  cloth,  20s. 

PRACTICAL  FORMS  of  AGREEMENTS 

Relating  to  Sales  and  Purchases,  Mortgages  and  Deposits,  Enfranchise- 
ments and  Exchanges,  Building  and  Arbitrations,  Letting  and 
Renting,  Hiring  and  Service,  Debtors  and  Creditors,  and  numerous 
other  subjects ;  with  a  variety  of  useful  Notes. 

By   H.   MOORE,   Esq., 

Author  of  "  Instructions  for  Preparing  Abstracts  of  Title,"  &c. 
Third  Edition.    Thoroughly  revised. 

By  T.   LAMBERT   MEARS,   M.A.,   LL.D., 

Of  the  Inner  Temple,  Barrister- at- Law. 

"  The  system  followed  out  is  an  excellent  one.  Mr.  Moore  first  giving  recitals  whet? 
necessary  ;  next  the  operative  part ;  then  the  individual  agreements  on  the  part  of  eadi 
party,  both  general  and  special,  in  succession  ;  and  finally  the  clauses  which  affect  then 

mutually this  ensures  clearness The  work  is  likely  to  prove  exceedingly 

useful  to  the  legal  profession." — Daily  Chronicle. 

"  We  know  of  no  book  which  contains  such  a  variety  of  Precedents  of  Agreements  as 
the  one  before  us.  It  will  supply  a  distinct  want,  and  will  be  very  useful  to  yoosg 
practitioners." — Manchester  Courier. 


Fourth  Edition,  crown  8vo.,  cloth,  price  los.  6d. 

ABSTRACTS  of  TITLES 

Instructions  for  Preparing  Abstracts  of  Titles;  to  which  is  added 

a  Collection  of  Precedents. 

By  HENRY  MOORE,   Esq., 

Author    of   "  Practical    Forms    of   Agreement,"    &c. 
Fourth  Edition,  with  considerable  Additions. 

By     REGINALD      MERIVALE,     B.A., 

AMD 

NORMAN    PEARSON,    B.  A., 

Of  Lincoln *s  Inn,  Barristers-at-Law. 

'*  This  very  useful  and  well-written  little  book  contains  all  the  information  necessary 
for  the  proper  preparation  of  Abstracts  of  Title." — Law  Journal. 

"  To  abstract  is  one  thing,  to  abstract  properly  is  another.  Towards  the 
attainment  of  this  latter  result,  this  book  must  be  a  great  assistance  ....  We  cordially 
recommend  the  work  to  all  desirous  of  being  able  to  prepare  a  decent  abstract." — Last 
Students*  Journal. 

"  Any  student  who  having  read  Stephen's  Commentaries  with  understanding, 
purposes  to  throw  himself  into  conveyancing  work,  could  not  do  better  than  give  this 
little  work  careful  attention." — Law  Notes. 

"  So  clearly  is  the  book  written  that  we  can  recommend  it  to  all  men  of  business  who 
have  to  do  with  real  property." — Commercial  Compendium. 


WILLIAM  CLOWES  AND  SONS,  LIMITED, 


Demy  8vo.,  cloth,  price  izs.  6d. 

THE  LAW    OF   LIFE  INSURANCE, 

WITH  A  CHAPTER  ON  ACCIDENT  INSURANCE. 

By  CHARLES  CRAWLEY,  M.A, 

Of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  and  Fellow  of  Downing  College,  Cambridge, 

"The  most  important  English  work  on  the  law  of  life  insurance  which  has  appeared 
since  the  publication  in  i860  of  the  second  edition  of  Mr.  Bunyon's  work  on  the  same 
subject  ....  Mr.  Crawley's  book  will  be  a  welcome  addition  to  the  library  of  the 
lawyer,  and  will  be  found  of  use  by  that  part  of  the  public  which  is  interested  in  the 
subject  of  life  insurance." — Athenaum. 

"  Few  more  valuable  technical  works  have  been  published  of  late  than  Mr.  Crawley's 
'  Life  Insurance.'  The  author  has  a  thorough  knowledge  of  the  subject.  It  is  a  model 
of  what  a  legal  work  should  be." — Money. 

"  Mr.  Crawley  must  be  congratulated  on  having  added  to  our  law  libraries  a  book  which 
cannot  fail  to  be  of  great  use/1 — Law  Journal. 

"  Evidently  Mr.  Crawley  has  spared  no  pains  in  producing  a  book  which  every 
barrister,  solicitor,  or  secretary  connected  with  a  life  office  must  have  by  his  side  for 
reference  and  guidance." — The  Insurance  Spectator. 

"  This  is,  in  many  respects,  one  of  the  most  satisfactory  of  the  new  law  books  which 
has  recently  come  into  our  hands.  The  author  has  not  only  collected  all  the  law  on  his 
subject  but  has  completely  digested  it,  and  presented  it  in  the  garb  of  an  easy  and 
pleasing  style." — Solicitors'  Journal. 

Crown  8vo.,  cloth,  oj. 

ADMIRALTY   FORMS   AND    PRECEDENTS, 

WITH 

NOTES  OF  THE  PRACTICE  RELATING  THERETO, 

A3fD    ATS    APPENDIX, 

CONTAINING 

THE    RULES    OF    THE    SUPREME    COURT,   1883, 

Which  relate  exclusively  to  Admiralty  Actions  ; 

AND 

THE     ORDER    AS     TO     COURT     FEES,    18*4. 
By  EDWARD    STANLEY    ROSCOE, 

£arrister-at-Lawf 

Author  of  "  A  Treatise  on  the  Jurisdiction  and  Practice  of  the  Admiralty  Division  of 

the  High  Court  of  Justice." 


•*  This  little  book  is  likely  to  be  of  great  use  to  practitioners  in  the  Admiralty  Division. " 
— Law  Times. 

"  This  is  a  useful  little  book  for  Admiralty  practitioners The  notes  are 

brief  and  to  the  point,  the  supplementary  and  substitutional  forms  are  well  framed,  and 
a  good  index  completes  a  handy  book."— Law  Journal. 

"This  little  book  will  prove  useful  to  Admiralty  practitioners." — Solicitors'  Journal. 
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Demy  8vo.,  doth,  930  pp.,  32J. 

The  Law  and  Practice  of  Compensation, 

FOR  TAKING  OR  INJURIOUSLY  AFFECTING  LANDS, 

Under  the  Lands  Clauses  Consolidation  Acts,  1845,  I860,  and  1808; 
Railway  Clauses  Consolidation  Aot,  1846 ;  Artisans'  and  Labourers' 
Dwellings  Improvement  Acts,  1875  to  1882 ;  Artisans'  Dwellings  Acta, 
1868  to  1882;  Public  Health  Act,  1875;  Elementary  Educatim 
Act,  1870;  General  Metropolitan  Paving  Aot;   and  other  Public  Aete 

(English,  Irish,  and  Scotch) ; 

With  an  INTRODUCTION,  NOTES  and  FORMS. 

By    the    late    SIDNEY    WOOLF,    Q.C, 

AMD 

JAMES    W.     MID  DL  ETON, 

Of  Lincoln**  Inn%  Barristcr-at-Law. 

"  All  those  who  are  engaged,  either  in  carrying  out  great  public  undertakings  .... 
will  find  this  book  of  great  use  in  enabling  them  to  readily  ascertain  the  meaning  of  tk 
provisions  of  the  Acts  to  which  they  must  conform." — Journal  of  Jurisprudence. 

"Messrs.  Woolf  and  Middleton  undoubtedly  deserve  great  praise  for  the  valuable 
work  with  which  they  have  provided  the  legal  profession." — Law  Times. 

"  We  think  the  work  of  Messrs.  Woolf  and  Middleton  will  be  found  one  of  practical 
utility  to  local  authorities  of  all  kinds,  and  to  their  officers,  and  we  have  much  pleasm 
in  commending  it  to  our  readers." — Justice  of  the  Peace. 

"  The  book  is  a  most  complete  one  on  its  subject,  and  may  fairly  claim  to  be  as 
indispensable  guide-book  for  the  compensation  lawyer." — Law  Journal. 


In  one  volume,  demy  8vo.,  cloth,  price  17J.  6d. 

A     TREATISE 

ON   THE 

LAW  OF  JOINT  STOCK  COMPANIES, 

COMPRISING : 

THE  COMPANIES'  ACTS,   1862  and  1880, 

AND  THE  RULES  AND  ORDERS; 
WITH    PRACTICAL    FORMS    FOR    THE    USE    OF    COMPANIES. 

By     HENRY     HURRELL, 

Of  the  Western  Circuit  and  Inner  Temple, 

AND 

CLARENDON   G.    HYDE, 

Of  the  Oxford  Circuit  and  Middle  Temple;    Barristers-at-Law. 

*'  We  have  seldom  seen  a  work  which,  while  admittedly  written  in  plain  everyday 

phraseology,  is  so  carefully  fortified  with  leading  cases. The  book  contain 

a  useful  list  of  forms  of  memoranda  of  association  suitable  to  a  large  number  of  different 
enterprises  as  various  as  a  bank  and  an  hotel  company,  with  articles  of  association  and 
other  forms,  with  the  full  text  of  the  various  Company  Acts.0 — Stubds*  Gazette. 

"The  work  comprises,  in  a  readable  and  agreeable  form,  a  good  deal  of  inibnnatkn 

which  will  oe  of  service  to  persons  connected  with  companies. The  appendix 

contains,  amo-.g  other  things,  a  good  set  of  articles  of  association." — Law  Times. 
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Demy  8vo.,  cloth,  Js.  6d.  each. 

THE  ANNUAL   (WINDING-UP)  PRACTICE, 


By    Mr.    REGISTRAR     EMDEN 


AND 


THOMAS   SNOW,  M.A.  (Editor  of  "  The  Annual  Practice  "). 

This  book  forms  a  Supplement  to  the  Fourth  Edition  of  Mr.  Emden's 
"  Practice  and  Forms  in  the  Winding-up  of  Companies." 


Crown  Svo.,  cloth,  2s.  t>d. 

EM  DEN'S  SHAREHOLDERS'  LEGAL  GUIDE. 

A  Concise  Statement  of  the  Law  relating  to  Shares,  and  of  the  Legal 
Bights  and  Responsibilities  of  Shareholders  in  Companies. 

By  Mr.  REGISTRAR  EMDEN, 

Author  of  "Practice  in  Winding-up  Companies,"  &c. 

"Mr.  Emden  is  a  recognised  authority  on  the  law  relating  to  public  companies, 
and  the  clear  and  concise  statement  he  here  gives  of  the  legal  rights  and  responsibilities 
of  shareholders  well  supplies  a  felt  want." — Economist 

"  As  a  handbook  for  laymen.  ...  it  will  probably  be  found  extremely  serviceable." — 
Saturday  Review. 


Second  Edition,  thoroughly  revised,  demy  8vo.,  cloth,  30^. 

THE  LAW  OF  MONEY  SECURITIES. 

IN     FOUR    BOOKS. 

I.  Personal  Securities ;    II.  Securities  on  Property ;    III.  Money  Market  and  Stock 

Exchange  Securities  ;   IV.  Miscellaneous. 

WITH    AN    APPENDIX. 

Containing  the  Bills  of  Exchange  Act^  1882. 

By    C.    CAVANAGH,   B.A,   LL.B.  (Lond.) 

"An  admirable  synopsis  of  the  whole  law  and  practice  with  regard  to  securities  of 
every  sort." — Saturday  Review, 

"  We  are  glaft  to  be  able  to  repeat,  with  regard  to  this  edition,  .the  commendation  we 
bestowed  upon  the  work  when  it  first  appeared.  It  is,  we  think,  an  able  and  well- 
written  treatise  upon  a  branch  of  law  of  great  importance  to  every  practitioner." — 
Solicitors*  Journal* 

"The  book  is  one  that  may  profitably  be  consulted,  not  by  members  of  the  legal 
profession  only,  but  by  all  engaged  in  commerce  or  finance." — Journal  of  Inst,  of 
Bankers, 
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*#*  The  two  following  books  form  the  most  and  only  complete  cotfeefim 
of  the  Laws  of  Patents  that  exists. 

Second  Edition,  demy  8vo.,  cloth,  2$s. 

PATENT  LAWS  OF  THE  WORLD, 

Collected,    Edited,    and    Indexed. 

By   ALFRED    CARPMAEL,    Solicitor, 

Member  of  the  Council  and  Patent  Committee  of  the  Society  of  Arts ;  Member  of  the  Ptiat 
Committee  of  the  British  Association  ;  Associate  of  the  Institute  of  Patent  Agents; 

AND 

EDWARD    CARPMAEL,   B.A.,   Patent   Agent, 

Late  Scholar  of  St.  Johris  College^  Cambridge ;    Associate  of  the  Institution  of  CfcJ 
Engineers  ;  Member  of  the  Society  of  Arts  ;  Fellow  of  the  Institute  of  Patent  Agents. 

"The  authors  may  rest  content  with  the  belief  that  their  compilation  is  likely  tc  fexa 
an  indispensable  part  of  every  patent  lawyer's  or  agent's  library." — Solicitors'  JoumoL 

"  The  collection  of  laws  published  in  this  work  is  a  very  useful  and  valuable  one 
...  .To  patent  agents  especially  this  book  seems  likely  to  give  much  satisfaction. *— 
Law  Times. 

"  The  book  may,  without  reserve,  be  recommended  as  the  only  complete  sod 
satisfactory  collection  of  foreign  patent  laws  which  has  yet  appeared." — Leno  Journal. 

"  An  excellent  compendium  of  the  patent  laws  of  the  world,  and  one,  moreover,  which 
has  supplied  a  pressing  want." — Iron. 


Demy  8vo.,  cloth,  I  or. 

PATENT    LAWS    OF    THE    WOKLD, 

A  Supplement  to  %i  Carpmaels'  Patent  Laws  of  the  World? 

Edited  by  a  Committee  of  Fellows  of  the  Institute  of 

Patent  Agents. 


Demy  8vo.,  cloth,  i&r. 

PATENTS,  DESIGNS,  AND  TRADE  MARKS 

(THE  LAW,  PRACTICE,  AND  PROCEDURE  RELATING  TO). 

Containing  the  Patents,  Designs,  and  Trade  Marks  Acts,  1883  and  1885  ;  with  the  Rules 
and  Forms,  and  the  Official  Instructions,  Regulations,  and  Notices  issued  ib 
pursuance  of  the  Act  ;  and  also  the  Law  Officers  Rules  and  Privy  Council  Rules ; 
with  full  Notes  and  Comments. 

By  SEWARD  BRICE,  M.A.,  LL.D.,  London,  Q.C.  ; 

Author  of  a  "  Treatise  on  the  Law  of  Ultra  Vires."     * 

"This  is  a  valuable  handbook  upon  the  subject  treated.  .  .  .  All  patent  agents 
and  legal  practitioners  whose  work  lies  with  Patents,  Designs,  and  Trade  Marks  in  any 
shape,  should  add  this  useful  work  to  their  libraries." — Invention. 

"The  design  has  been  well  carried  out,  and  the  result  is  a  book  containing  an  amount 
of  information  practically  sufficient  for  its  purpose  within  a  very  moderate  compass.r— 
Law  Journal, 
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Demy  8vo.,  cloth,  12s.  6d. 

PATENT,  DESIGN,  and  TRADE  MARKS  ACT,  1883. 

With  the  New  Rules,  Notes  and  Cases,  forming  a  Concise  Treatise  on  the  Law 

and  Practice  of  Letters  Patent  for  Inventions. 

By    CLEMENT    HIGGINS,    Q.C. 

"  Our  verdict  on  the  book  ....  is  favourable  ;  it  contains  a  great  deal  of  valuable 
and  well-digested  information  in  a  small  space,  and  the  arrangement  of  the  table  of  cases 
(which  gives  all  the  references)  is  excellent  and  well-deserving  of  being  imitated." — t 
Law  Times, 

"  The  work  in  every  way  is  a  highly  creditable  performance.  ...  In  fact,  in  all  its 
features  Mr.  Higgins's  work  appears  to  us  to  deserve  success." — Law  Journal. 

Crown  8vo.,  cloth,  3*.  (xl. 

OUTLINES    OF    SPECIFIC    PERFORMANCE. 

FOR    THE    USE    OF    STUDENTS. 
By    H.    S.    BOWEN,    B.A.,    LL.B., 

Of  London  University \  and  of  Lincoln's  Inn,  Barrister-at-Law. 

"We  can  pay  Mr.  Bowen's  book  no  higher  compliment  than  to  say  that,  as  far  as 
specific  performance  is  concerned,  it  ought  to  enable  students  to  answer  all  reasonable 
questions." — Law  Times. 

Demy  8vo.,  cloth,  Js.  6d. 

PULLING'S  HANDBOOK  FOR  COUNTY  AUTHORITIES. 

This  work  is  an  endeavour  to  supply  in  a  simple  form  all  that  it  is 
necessary  to  know  with  respect  to  this  Act,  and  to  show  what 
the  Authorities,  whether  County  Councils  or  Magistrates,  can 
do,  and  how  they  should  do  it. 

By    ALEXANDER    PULLING,    Jun., 

Barrister-at-Law. 

11  Indispensable  to  all  who  shall  in  future  be  entrusted  with  the  powers  and  duties  of 
the  newly-constituted  county  authorities." — Law  Journal. 

"Will  probably  become  the  standard  text-book  for  all  who  are  interested  in  County 
Government,, —  Western  Morning  News. 

"  This  is,  in  our  opinion,  of  all  the  works  on  the  Local  Government  Act,  1888,  the 
best  as  a  practical  guide  for  the  County  Councillor." — Pump  Court, 


Demy  8vo.,  cloth,  20s. 

PRINCIPLES    OF    THE    LAW    OF    TORTS. 

FOR  THE  USE  OF  STUDENTS. 

By  F.  T.  PIGGOTT,  M.A,  LL.M., 

Barrister- at- Law, 
Author  of  "  Foreign  Judgments  and  Parties  out  of  the  Jurisdiction." 

"  The  design  is  to  produce  a  Law  on  Torts  for  students.  We  think  the  work  meets  this 
idea,  and  will  be  appreciated  by  all  good  and  true  students  in  both  branches  of  the 
profession." — Law  Students'  Journal. 

"  This  is  an  interesting  and  original  book." — Law  Journal. 

"  This  book  bears  evidence  of  much  industry  and  research." — Law  Times. 

'  *  Success  it  will  deserve,  for  relatively  it  is  a  good  book,  much  better  than  some  to 
which  law  students  too  often  go  for  their  first  notions  of  the  Law  of  Torts." — Law 
Quarterly  Review. 
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Just  published.     Second  Edition,  revised,  crown  8vo.,  cloth,  7*.  6d. 

THE      INSTITUTES     OF     JUSTINIAN 

ILLUSTRATED    BY    ENGLISH    LAW. 
Intended  chiefly  for  Students  at  the  Universities  and  Inns  of  Court. 

By  JAMES  WILLIAMS,   B.C.L.,   M.A., 

Of  Lincoln's  Inn,  Barrister- at- Law. 

%*  In  this  work  the  Institutes  are,  as  far  as  possible,  compared  paragraph  by  paragraph 

with  English  Law  upon  the  same  subjects. 

"  A  commentary  upon  the  Institutes,  which  will  be  of  great  use  to  candidates  for  legal 
honours  at  the  Universities." — Law  Times. 

"  We  can  hardly  speak  too  highly  of  the  design  of  this  small  work,  and  the  Ubosr 
bestowed  upon  it." — Law  Students'  Journal. 

"The  idea  of  this  little  book  is  good,  and  it   has  been  well  carried    out." — j 
Journal* 


Demy  8vo.,  cloth,  price  12s.  6d. 

THE     LAW    OF    PRTVATE     ARRANGEMENTS 
BETWEEN  DEBTORS  AND  CREDITORS; 

With  Precedents  of  Assignments  and  Composition  Deeds. 

By  REGINALD  WINSLOW,  M.A,  LL.B., 

Of  Caius  College \  Cambridge,  and  Lincoln's  Inn,  Barrister- at- Lau\ 

"The  present  text-book,  which  goes  thoroughly  into  the  subject,  will  ...  be 
extremely  serviceable  to  the  profession  and  all  engaged  in  carrying  through  such  agree- 
ments in  an  equitable  and  satisfactory  way." — Dally  Chronicle. 

*'  Nothing  is  omitted  which  ought  to  have  been  inserted,  neither  is  anything  inserted 
which  ought  to  have  been  omitted.  In  short,  Mr.  Winslow  has  investigated  and 
appreciated  case-law  on  a  small  subject  with  complete  success." — Law  Times. 

"  There  is  much  valuable  and  interesting  matter  in  the  book,  which  probably  contains 
all  the  law  on  the  subject." — Law  Journal. 

"This  work  is  one  likely  to  be  of  much  use  in  the 'frequent  cases  where  it  is 
desired  to  administer  a  debtor's  affairs  outside  the  Bankruptcy  Act" — Law  Quarterly 
Review. 

Demy  8vo.,  cloth,  3*.  6d. 
SUPPLEMENT   TO    WINSLOW'S    PRIVATE    ARRANGEMENTS. 

THE    DEEDS    OF   ARRANGEMENT   ACT,    1887 

(50^51  Vict.,c.  57), 
With  the  Beeda  of  Arrangement  Act  Rules,  1888,  and  Order  as  to  Fees. 

Being  a  Supplement  to  "The  Law  of  Private  Arrangements  between  Debtors 

and  Creditors." 

By  REGINALD    WINSLOW,   M.A.,  LL.B., 

Of  Lincoln's  Inn,  Barrister-at-Law* 
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Crown  8vo.,  cloth,  5/. 

Students'  Guide  to  the  Bankruptcy  Act,  1883, 

IN    FORM    OF    QUESTIONS    AND   ANSWERS. 

By  WILLIAM   J.  SCOTT, 

Solicitor   {Certificate   of  Merit,    1878.) 

"  So  far  as  we  have  tested  the  questions,  they  are  pertinent,  and  the  answers  precise 
and  accurate." — Law  Journal. 

"  Anxious  students  will  welcome  this  work  as  the  first  direct  assistance  placed  before 
them  in  the  shape  of  questions  and  answers  on  the  new  Act.  .  .  .  We  commend  the 
work  to  students." — Law  Student?  Journal. 


Royal  8vo.,  cloth,  15J.  each  year.     The  few  remaining  copies  of  the  complete  set  of 

the  eleven  years  may  be  had  for  £2  i$s.  od.  net. 

BMDEN'S 

COMPLETE    ANNUAL    DIGEST 

OF  EVERY  REPORTED  CASE 

IN    ALL   THE   COURTS 

For  the  Years  1883,  1884,  1885,  1886,  1887,  1888, 
1889,  1890,  1891,  1892  and  1893. 

(Discontinued. ) 

Edited  by  Mr.  REGISTRAR   EMDEN, 

Author  of  "  The  Practice  in  Winding-up  Companies ;"  "  The  Law  Relating  to  Building, 
Building  Leases,  and  Building  Contracts ; "  " The  Shareholders'  Legal  Guide,"  &c. 


Demy  8vo.,  cloth,  12s. 

CATHOLICS. 

A  Manual  of  the  Law  especially  affecting  Catholics. 

By  W.  S.  LILLY,   LL.M., 

Of  the  Inner  Temple,  Barrister-at-Laiu,  Secretary  to  the  Catholic  Union  of  Great  Britain, 

AND 

J.  P.  WALLIS,  M.A., 

Of  the  Middle  Temple,  Barrister- at- Law. 

••  A  valuable  and  carefully  compiled  work  of  legal  reference." — Times. 

"We  are  nearly  sure  that  Mr.  Lilly  and  Mr.  Wallis  have  found  a  new  subject  for  a 
legal  text-book.  We  are  quite  sure  that  they  bave  treated  their  subject  carefully  and 
fully.  .  .  .  For  Roman  Catholics  this  book  is  a  manual  of  the  law  specially  affecting 
their  religion  and  their  religious  interests.11 — Law  Times. 

"A  volume  of  this  kind  .  .  .  has  long  been  demanded.  .  .  .  The  introduction, 
which  is  lrom  the  pen  of  Mr.  Lilly,  gives  a  vivid  outline  of  the  Penal  Laws,  without 
passion  or  prejudice,  and  in  his  accustomed  graceful  style." — Catholic  Times. 

"There  is  distinctly  room  for  this  book.  .  .  .  The  book  contains  much  valuable 
information.  .  .  .  Perhaps  the  most  important  chapter  in  the  book  ...  as  a  legal  text- 
book, is  the  chapter  on  *  Trusts  and  Bequests. '" — Tablet. 
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Second  Edition,  revised  and  enlarged,  royal  8to.,  cloth,  30/. 

FOREIGN  JUDGMENTS  AND  PARTIES   OUT  OF 

THE  JURISDICTION 

(The  Law  and  Practice  of  the  Courts  of  the  United  Kingdom  relating  to); 
to  which  are  added  Chapters  on  the  Laws  of  the  British  Colonies, 
European  and  Asiatic  Nations,  and  the  States  and  Republics  of 
America. 

By  FRANCIS    TAYLOR    PIGGOTT,   M.A.,  LL.M., 

Of  the  Middle  Temple,  Barrister- at- Low. 

%*  The  publication  of  this  work  is  rendered  very  important  by  the  fact  that  a  Cenfff- 
ence  of  the  Powers  is  to  be  held  on  the  subject  of  Foreign  Judgments  at  the  invitation  of  tit 
Italian  Government. 

"Immense  labour,  care,  and  thought  have  evidently  been  expended  on  the  protec- 
tion of  the  book,  and  it  may  be  considered  exhaustive  of  its  subject" — Law  Journal 


Royal  8vo.,  sewed,  is.  each. 

SERVICE  OUT  OF  THE  JURISDICTION 

(ADDITIONAL  NOTES  AND  RECENT  CASES  ON> 
Being  APPENDICES,  I01.  1  and  2,  to  "FOREIGN  JTTDGMEHT8. 

By    F.   T.   PIGGOTT. 

In  Wrapper,  price  6a\ 

SUGGESTIONS  AS  TO   OATHS. 

Is  the  Oath  of  Allegiance  a  Profane  Oath  P 

By  the  late  Sir  JOHN  MELLOR. 


Demy  8vo.,  cloth,  6x. 

AN   OUTLINE  OF  CRIMINAL   LAW 

AS  REGARDS  OFFENCES  AGAINST  INDIVIDUALS. 

PRIMARILY  FOR   STUDENTS. 

By    RICHARD    R.    CHERRY, 

Barrister-at-Law,  Reid  Professor  of  Constitutional  and  Criminal  Law  in  the  Umversity 

of  Dublin, 
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Second  Edition,  Demy  8vo.,  cloth,  i$s. 

THE    AGBIOTILTTIRAL    HOLDINGS    ACT,    1883, 

And  other  Statutes  relating  to  Distress,  Replevin,  do. 

With  93  Forms,  being  Forms  of  Leases,  Special  Covenants,  Substituted 
Agreements,  Notices,  Awards,  Scales  of  Compensation  approved  by 
the  Chambers  of  Agriculture,  the  Ground  Game  Act,  &c. 

By    J.    M.     LELY,    Esq., 

Barrister-ot'Law, 
Editor    of   Woodfall's    "Landlord    and    Tenant," 

AND 

E.     R.     PEARCE-EDGCUMBE,     Esq., 

Barrister-at-Law, 
Author  of  "  The  Law  of  Bills  of  Sale." 

"  We  have  no  hesitation  in  giving  this  book  the  highest  place  among  the  many  on  the 

subject  which  have  come  under  our  notice/1 — Solicitors'  Journal. 

» 
"  This  is  by  far  the  most  elaborate  treatise  which  has  appeared  on  this  Act  .  .  .  The 
commentary  of  Messrs.  Lely  and  Pearce  on  the  words,  '  inherent  capabilities  of  the 
soil,'  is  the  best  we  have  seen.  .  .  .  The  book  begins  with  a  clear  and  able  history  and 
summary  of  the  law  under  the  new  Act.  Then  follows  the  Act  itself.  .  .  .  Next  we 
have  *  supplementary  Acts,1  also  annotated.  .  .  .  There  is  a  full  index.  The  book  is 
impressed  with  every  sign  of  care  and  deliberation,  and  shows  great  familiarity  with  the 
subject  .  •  .  Landlords  and  tenants  .  .  .  should  not  be  without  this  book." — Law 
Journal. 

Crown  8vo.,  cloth,  price  4s. 
„  A    TREATISE     ON 

THE  EMPLOYERS'  LIABILITY  ACT, 

To  which  is  added  a  Chapter  on  Lord  Campbell's  Act,  and  the  Act  amending  same. 

BY 

HIS    HONOUR    JUDGE    TURNER. 

"  This  little  book  is  likely  to  take  a  high  place  in  the  literature  of  the  subject 

The  book  will,  therefore,  be  invaluable  to  counsel  preparing  an  argument  on  any  de- 

bateable  point  in  the  statute,  and  to  advocates  in  the  County  Courts. It  can 

only  be  said  that  his  task  was  conscientiously  performed  ;  and  he  has  succeeded  in  pro- 
ducing a  book  of  great  thoroughness.1' — Law  Journal. 
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Crown  8vo.,  cloth,   price  dr. 

THE  MARRIED  WOMEN'S  PROPERTY  ACT,  1882, 

With  EXPLANATORY  and  PRACTICAL  NOTES, 

OASES  WITH  ADDITIONAL  REFERENCES,  FULL  INDEX, 

AND    APPENDIX   containing 

THE  MARRIED  WOMEN'S  PROPERTY  ACTS,  1870  &  1874. 

By  MERYON   WHITE,  M.A., 

Author  of  "Conveyancing   Acts,   18S1   and    1 882,"  &c, 

AND 

WILLIAM   BLACKBURN,  B.A., 

Both  of  the  Inner  Temyle,   Barristers  -  at  -  Law. 

"  This  edition  of  the  Married  Women's  Property  Act,  although  it  appears  rather  late 
in  the  day,  is  likely  to  be  a  serious  rival  to  the  editions  already  issued.  .  .  .  The  notes  are 
written  with  great  care  and  judgment,  and  a  word  of  praise  must  be  given  to  the 
printing  and  paper.     All  concerned  deserve  great  credit  for  the  book." — Law  Journal. 

UNIFORM  WITH  "THE   LAW  REPORTS." 

Royal  8vo.,  cloth,  12s.  6d. 

BITTLESTON'S 

REPORTS  IN  CHAMBERS  (Q.B.D.),  1883-4 ; 

Arranged  in  Alphabetical  Order  according  to  their  subject-matter,  and  under 

the  Rules  of  Court  respectively  applicable, 

WITH    NOTES    AND    AIV    INDEX. 

By  ADAM  H.  BITTLESTON, 

Of  the   Inner    Temple,    Barrister  -  at  -  Law. 

"  All  the  decisions  were  revised  in  proof  by  the  learned  Judges,  by  whose  permission 
they  are  reported." — Laiv  Times. 

Royal  8vo.,  cloth,  lor. 
Dedicated  by  Permission  L\  and  with  a  Photographic  Portrait  of  Lord  SeJbornr. 

The  History  and  Origin  of  "The  Law  Reports." 

By  W.  T.  S.  DANIEL,  ESQ.,  Q.C, 

Late  Judge  of  County  Courts,  and  formerly   Vice-Chairman  of  the  Council  of  Law 

Reporting, 

"  The  '  Law  Reports '  are  at  once  the  most  comprehensive,  the  most  efficient,  and  the 
most  economical  records  of  case-law  we  have.  They  have  an  authenticity,  too,  possessed 
by  no  other  set  of  reports.  The  interesting  history  now  before  us  tells  us  how  they 
became  so." — Pump  Court. 

"  The  *  Law  Reports '  .  .  .  .  have  won  for  themselves  a  position  as  the  recognised 
authority  on  case-law  ....  and  they  have  undoubtedly  proved  a  boon  to  the  pro- 
fession."— Law  Students1  Journal. 

"  It  is  a  volume  which  a  legal  bibliographer  of  the  next  century  would  think  priceless."' 
— Bookseller. 

"  We  can  recommend  the  book  heartily  and  fully  to  the  legal  reader." — Journal  of 
Jurisprudence. 
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Royal  8vo.,  cloth,   I2s.6d. 

THE  BILLS  OF  EXCHANGE  ACT,  1882, 

With  Notes  of  Cases  prior  to  and  since  the  passing  of  the  same, 

with  an  Appendix  and  Index. 

By  AVIET    AGABEG  and  WILLIAM    F.    BARRY, 

Of  the  Inner  Temple^  Barristers-at-Law. 

"  The  notes  are  thoroughly  comprehensive,  and  the  decisions  of  the  Courts  have  been 
followed  with  marked  care.  .  .  .  The  subject  is  of  great  importance  to  the  mercantile 
world,  and  the  present  clear  enunciation  of  the  existing  law  will  therefore  be  welcomed." 
— Daily  Chronicle, 

"  Messrs.  Agabeg  and  Barry's  edition  of  the  Act  is  the  best  we  have  seen  ;  the  notes 
to  the  sections  are  clear  and  concise,  and  they  include  references  to  all  the  cases  decided 
since  the  Act  came  into  operation,  .  .  .  and  there  are  marginal  references  to  the 
'  Indian  Negotiable  Instruments  Act/  A  full  index  is  added,  and  the  book  is  admirably 
printed."— StubW  Gazette. 


Demy  8vo.,  cloth,  price  6s. 

THE  ELECTBIC  LIGHTING  ACT,  1882. 

THE  ACTS  INCORPORATED  THEREWITH, 

THE  BOARD  OF  TRADE  RULES,  TOGETHER  WITH  NUMEROUS 

NOTES  AND  CASES. 

By    CLEMENT    HIGGINS,    Q.C.,    M.P., 

Recorder  of  Birkenhead,  M.A.  Cantab.,  Fellow  of  the  Physical  Society  of  London,  Grc, 

AND 

E.  W.  W.   EDWARDS,   B.A.   OXON., 

Barristcr-at-Law. 

"  The  work  is  one  which  should  be  upon  the  book-shelves  for  ready  reference  of 
every  local  authority  and  electric  light  company.  The  notes  are  concise,  but  at  the  same 
time  thoroughly  explicit,  and  given  in  language  equally  intelligible  to  the  professional 
and  non-professional  reader." — Mining-  Journal. 

'*  We  have  no  hesitation  in  pronouncing  this  to  be  by  far  the  best  of  the  three  works 
which  have  appeared  in  connection  with  the  Electric  Lighting  Act." — Solicitors'  Journal. 


(Six  Doors  East  of  Inner  Temple  Lane.) 


40  LAW  BOOKS   PUBLISHED   BY 


Royal  8va,  is. 

TABLE     OF 

THE  JUDGES    OF   ENGLAND 

During  the  Fifty  Years  of  the  Reign  of  Her  Majesty 

Queen  Victoria,  1837-1887. 

CompUed  by  ROBERT   J.   BLOCK, 

Clerk  to  the  Right  Honourable  the  Lord  Chief  Justice  Russell* 

"  Well-arranged  tables  of  the  Judges  of  the  various  courts,  with  the  dates  of  the  eseas 
in  their  judicial  lives,  and  in  an  alphabetical  list  gives  an  account  of  each  Judge  wte 
flourished  in  that  period  ....  We  have  tested  it  in  various  ways  and  found  as 
mistake." — Law  Journal. 

"  An  exceedingly  useful  compilation  for  lawyers  and  politicians." — Literary  World, 


Second  Edition,  Revised.     Demy  8vo.,  cloth,  gs. 

FRAUD    AND     MISREPRESENTATION. 

A  Short  Treatise  on  the  Law  relating  to  Fraud  and 

M  isrepresentation. 

By     SYDNEY     HASTINGS,     B.A., 

Of  the  Inner  Temple^  Barrister-at~Lawf 
Author  of  "  A  Treatise  on  the  Law  of  Torts  "  and  "  The  Law  of  Riots." 

"  A  very  useful  little  work  to  those  of  them  who  have  to  get  up  the  subject  of  Tad 
specially. " — Jurist. 

"  Mr.  Hastings  has  produced  a  careful  little  book." — Law  Students'  Journal. 

"  This  is  ...  a  very  lucid  exposition  of  the  branch  of  law  of  which  it  treats.  "—Its 
Notes. 

"  This  is  a  very  useful  little  treatise.    It  is  well  and  clearly  written,  and  the  cases  at 
brought  well  up  to  date." — Law  Times. 

"  It  is  a  readable  little  book  on  a  subject  which  has  many  sides,  and  a  great  deal  cat 
be  picked  up  in  it  which  is  not  to  be  found  elsewhere. " — Law  Journal. 
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Demy  8vo. ,  cloth,  2s.  6d. 

THE    ENGLISH    LAND   LAWS: 

Being  an  Account  of  their  History,  Present  Features, 

and  Proposed  Reforms. 

By    SAMUEL    MOSS,    M.A,    B.C.L., 

Of  Worcester  College,  Oxford,  Barrister-at-l/iw. 

"  The  book  gives  a  considerable  amount  of  information  in  a  small  compass,  and  is  a 
praiseworthy  endeavour  to  explain  a  difficult  subject,  and  to  remove  admitted  evils." — 
Lmo  Times. 

Demy  8vo.,  cloth,  2s. 

HISTORY     OF 

THE  LAW  OF  TITHES  IN  ENGLAND. 

By  G.  EDWARDES  JONES, 
Fellow  of  Pembroke  College,  Cambridge,  and  of  the  Inner  Temple,  Barrister' at- Law. 

"  A  concise  exposition  of  the  law  of  tithes,  from  the  middle  of  the  sixth  century  down 
to  the  Act  of  1886."- -Morning  Post. 

"  This  is  a  very  excellent  little  book,  published  at  a  low  price,  and  full  of  interest . .  . 
We  must,  in  justice  to  Mr.  Edwardes  Jones,  say  that  his  book  should  be  carefully  studied 
by  all  who  take  any  interest  in  the  historical  aspects  of  tithes.1' — Law  Times. 

"  Political  students  who  wish  to  gain,  without  excessive  labour,  a  fair  idea  of  the  steps 
by  which  the  freewill  provision  made  by  our  ancestors  for  their  religious  needs  grew 
.  •  .  into  the  legal  burden  of  the  tithe  rent  charge  of  to-day,  need  wish  no  better  guide 
than  Mr.  Edwardes  Jones." — Pall  Mall  Gazette. 

A  PRACTICAL  GUIDE  BY  A  PRACTISING  SOLICITOR. 

Crown  8vo.,  cloth,  price  5-f. 

MATRIMONIAL,      LAV/ 

(DIVORCE,  JUDICIAL   SEPARATIONS,  Gre.). 

Comprising  all  the  Matrimonial  Causes  Acts,  with  full  Notes, 
the  Rules,  Scales  of  Costs,  and  a  copious  Index. 

By  DOUGLAS  M.  FORD, 

Solicitor  and  Notary. 

"  Mr.  Ford  is  certainly  to  be  congratulated  on  his  work,  which  is  complete,  without 
being  diffuse,  and  certainly  seems  likely  to  be  a  popular  little  guide." — Laiv  Times. 
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Crown  8vo.,  cloth,  iar.  6d. 

THE    OTTOMAN    LAND    CODE. 

TRANSLATED  FROM  THE  TURKISH 

By  F.  ONGLEY,  of  the  Receiver  General's  Office,  Cyprus. 

Revised,  and  the  Marginal  Notes  and  Index  added 

By    HORACE    E.    MILLER,    LL.B., 

Of  the  Middle  Temple,  Barrister -at- Law. 


Crown  8vo.,  cloth,  js.  6d. 

m 

THE    OTTOMAN    PENAL   CODE. 

TRANSLATED  FROM  THE  FRENCH  TEXT 
By  The  Hon.  C.  G.  WALPOLE, 

Chief  Justice  of  the  Leeward  I  si  a  fids  ;  Late  President  of  the  District  Court  of 

Lamaca,  Cyprus. 


Demy  8vo.,  cloth,  25/. 

THE  LEEWARD  ISLANDS  MAGISTRATES  ACTS. 

With  an  Appendix  containing  a  copious  Schedule  of 

Forms  and  other  matters. 

By    The    Hon.    C.    G.    WALPOLE, 

Author  of  "The  Ottoman  Penal  Code." 
Crown  8vo.,  in  stiff  wrapper,  15*. 

THE    EGYPTIAN    CODES, 

Preceded  by  the  Statutes  of  Judicial  Organization,  and  General 

Rules  of  Court. 


WILLIAM   CLOWES   AND   SONS,    LIMITED. 


WM.  CLOWES  AND  SONS,  Limited,  LAW  PUBLISHERS, 

Seventh  Edition,  royal  8vo,  doth*  38*. 

ROBSON'S  LAW  OP  BANKRUPTCY.   Containing  a  Full  Expos- 

tion  of  the  Principle*  and  Practice  of  the  Law.    By  George  Young  Robsov,  Esq.,  Banister* 
at-Law. 
"  We  know  of  no  better  treatise  on  this  branch  of  our  law,  and,  looting  to  the  number  of  edfakes 
through  which  it  has  passed,  our  opinion  is  apparently  shared  by  the  profession." — Law  Time*. 

Demy  8ro,  cloth,  ojt. 

PRIVATE  ARRANGEMENTS  WITH  CREDITORS  (a  Treatise 

on  the  Law  of),  with  an  Appendix  containing  the  Deeds  of  Arrangement  Act,  1887,  the  BOls  of  Sale 
Acts,  1878  and  x88a,  and  the  Bankruptcy  (Discharge  and  Closure)  Art,  1887,  with  the  Rules  onser 
the  above  Acts.  Also  Precedents  of  Deeds  of  Arrangement.  By  George  Young  Robsok,  Esq* 
Barrister-at-Law,  Author  of  "  The  Law  of  Bankruptcy. 

Demy  8ro,  doth,  xor. 

ARTISTIC    COPYRIGHT  (The   Law  of),  including   Copyright  in 

Paintings,  Drawings.  Photographs,  Engravings,  Sculpture,  and  Designs.  With  an  Appendix  ef 
Statutes  and  Collection  of  Precedents.  By  Reginald  Winslow,  M.A.,  LL.B.,  of  Lincoln's  Ian, 
Barrister-at-Law. 

"This  is  a  book  we  can  thoroughly  recommend  to  any  person,  whether  lawyer  or   artist,  who  is 
interested  in  the  subject." — At/tenttum. 

Royal  8vo,  700  pp.    Cloth,  £9  xs. 

INFORMATIONS  (Criminal  and  Quo  Warranto), MANDAMUS, 

and  PROHIBITION.  By  John  Shortt,  LL.B.,  of  the  Middle  Temple,  Barrister-at-Law,  Anther 
of  "  The  Law  Relating  to  Works  of  Literature  and  Art  (Copyright,  Libel,  &c}-" 

"  A  very  useful  contribution  to  the  lawyer's  library." — Law  journal. 

"  Learned  and  accurate,  and  must  displace  all  earlier  text-wmers  on  the  same  subject." — L-amTrmts, 

Demy  8vo,  cloth,  tor.  6d. 

PETITION    OP   RIGHT    (The  Law  and  Practice  of),  under    the 

Petitions  of  Right  Act,  i860.  With  Forms  and  an  Appendix  containing  the  Laws  Regularing 
Proceedings  by  Petition  of  Right  in  Ireland,  Scotland,  and  certain  Colonies  and  Dependencies.  By 
Walter  Clods,  of  the  Inner  Temple,  Barrister*at-Law. 

Just  published.    Third  Edition,  revised,  demy  8vo,  doth,  90s. 

MOORE'S     PRACTICAL     FORMS.       Containing    a    variety    of 

Useful  and  Select  Precedents  required  in  Solicitors'  Offices  relating  to  Conveyancing  and.  General 
Matters.  With  numerous  Variations  and  Suggestions.  By  H.  Moors,  Esq.,  Author  of  "  Instruc- 
tions for  Preparing  Abstracts  of  Title,"  "Practical  Forms  of  Agreements,"  &c  Edited  and 
revised  by  Herbert  Percival,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 

Third  Edition,  demy  8vo,  cloth,  90s. 

MOORE'S     PRACTICAL     FORMS    OF    AGREEMENTS,  re- 

Iating  to  Sales  and  Purchases,  Mortgages  and  Deposits,  Enfranchisements  and  Exchanges,  Building 
and  Arbitrations,  Letting  and  Renting,  Hiring  and  Service,  Debtors  and  Creditors,  and  nnmtaous 
other  subjects  :  with  a  variety  of  Useful  Notes.  By  H.  Moore.  Third  Edition.  Thoroughly 
revised.    By  T.  Lambert  Mears,  M.A.,  LL.D.,  of  the  Inner  Temple,  Barrister-at-Law. 

Secocd  Edition,  crown  8vo,  cloth,  7X.  6d. 

MOORE'S  PRACTICAL  INSTRUCTIONS  AND  SUGGES- 
TIONS TO  YOUNG  SOLICITORS  and  ARTICLED  and  other  CLERKS  in  Matters  of  Dauy 
Practice,  especially  in  Country  Offices. 

Fourth  Edition,  crown  8vo,  cloth,  ior.  6d. 

MOORE'S  ABSTRACTS  OF  TITLES.     Instructions  for  Preparing 

Abstracts  of  Titles,  to  which  is  added  a  Collection  o<"  Precedents.  By  Henry  Moorb,  Esq.,  Author 
of  "  Practical  Forms  of  Agreements,"  &c.  Fourth  Edition.  With  considerable  Additions.  By 
Reginald  Mbrivalb,  B.A.,  and  Norman  Pearson,  B.A.,  of  Lincoln's  Inn,  Barristers-xt-Law. 

Crown  8vo,  cloth,  7*.  6d, 

WITNESSES  (The  Practice  relating  to),  in  all  matters  and  proceedings 

Civil  and  Criminal,  at,  after,  and  before  the  Trial  or  Hearing,  both  in  the  Superior  and  the  Inferior 
Courts.  By  Walter  S.  Sichbl,  M.A.  ;late  Exhibitioner  of  Balliol  College),  of  Lincoln**  lna, 
Barrister  at-Law. 

NEVER  BEFORE  PUBLISHED.     Royal  8vo,  calf,  £1  us.  6d.  net. 

ADMIRALTY  CASES,  1648-1840.     Reports  of  Cases  determined 

by  the  High  Court  of  Admiralty  and  upon  Appeal  therefrom.    Temp.  Sir  Thos.  Salisbury  and* 
Sir  Gborgk   Hav,  Judges,   1758-1774.      By  Sir  William    Bi'rrell,   Bart.,   LL.D%    M.P.,  &c. 
Together  with  Extracts  from  the  Books  and  Records  of  the  High  Court  of  Admiralty  and  .the  Courts 
of  the  Judges'  Delegates,  x 584-1839,  and  a  collection  of  Cases  and  Opinions  upon  Admiralty 
1701-1781.     Edited  by  Reginald  G.  Marsdrn,  of  the  Inner  Temple,  Barrister-at-Law. 
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PATENT   LAWS      MMMgffiJg&BaLis!a!g -     !>  Edited>  and  In" 

dexed     By  Alfrbo  C        ■|l|||ll|ll|lll|        Patent  Committee  of  the 
Society  of  Arts  ;  Memfc        HIHIHIHHHHHHHHH      •ciatton ;   Associate  of  the 


Institute  of  Patent  Ag.        MIMHIMIMIII       gent,  late  Scholar  of  St. 
John's  College,  Cambric  a     aja»     f\AA      OAO     4PO  •;  Member  of  the  Society 

of  Arts:  Fellow  of  the  I  3     61 09     044     £*£>     lOO 

"The  book  may,  without  i  1  satisfactory  collection  of 

laws  which  has  yet  appeared."— z#JOT  JVWrHal. 

Demy  8vo,  cloth,  ioj. 

PATENT    LAWS    OF   THE    WORLD.     Being  a  Supplement  to 

Carpmaei's  "Patent  Laws  of  the  World."  Edited  by  a  Committee  of  Fellows  of  the  Institute  of 
Patent  Agents. 

%•  This  volume  and  " Carpmaets  Patent  Laws  of  the  World"  form  the  only  complete  collection 
of  the  laws  on  the  subject. 

Second  Edition,  thoroughly  revised,  demy  8vo,  cloth,  30*. 

THE    LAW   OF   MONEY   SECURITIES.     In    Four   Books.— I. 

Personal  Securities.  II.  Securities  on  Property.  III.  Money  Market  and  Stock  Exchange  Securities. 
IV.  Miscellaneous.  With  an  Appendix,  including  the  Bills  of  Exchange  Act,  1883.  By  C.  Cavanagk, 
B.A.,  LL.B.  (Lond.),  Barrister-at-Law. 

"An  admirable  synopsis  of  the  whole  law  and  practice  with  regard  to  securities  of  every  sort."— 
Saturday  Review. 

Third  Edition,  demy  8vo,  cloth,  i8x. 

CHARTER  PARTIES.     The  Contract  of  Affreightment  as  expressed 

in  Charter  Parties  and  Bills  of  Lading.  By  T.  E.  Scrutton,  M.A.,  LL.B.,  of  the  Middle  Temple, 
Barrister-at-Law,  Author  of  "The  Law  of  Copyright,"  &c. 

"  An  entirely  new  work  has  long  been  needed,  and  we  are  glad  to  find  it  has  now  been  supplied 

As  a  practical  and  accurate  work  it  would  be  difficult  to  improve  upon  it." — Law  Times. 

"  Mr.  Scrtitton  has  written  a  book  which  will  supply  a  want  which  has  long  been  felt.  .  .  .  Altogether 
the  book  will  be  found  most  useful." — Saturday  Review. 

Demy  8vo,  cloth,  151. 

SALVAGE,    TOWAGE,  AND   PILOTAGE   (THE    LAW    OF). 

By  Harry  Nkwson,  Esq.,  LL.B.,  of  the  Middle  Teu.ple,  Barrister-at-Law,  Author  of  "A  Digest 
of  the  Law  of  Shipping  and  Marine  Insurance/'  &c. 

"A  useful  summary  of  the  law  ....  which  we  can  confidently  recommend  to  the  legal  profession 
and  to  those  practically  interested  in  shipping."— Shipping  Gazette. 

Demy  8vo,  930  pages,  cloth,  33*. 

THE    LAW  AND  PRACTICE   OF    COMPENSATION    FOR 

TAKING  OR  INJURIOUSLY  AFFECTING  LANDS,  under  the  Lands'  Clauses  Consolidation 
Acts,  1845,  i860,  and  1869 ;  Railways  Clauses  Consolidation  Act,  1845  ;  Artisans'  and  Labourers' 
Dwellings  Improvement  Acts,  1868  to  1883  ;  Public  Health  Act,  1875  \  Elementary  Education  Act, 
1870 ;  General  Metropolitan  Paving  Act ;  and  other  Public  Acts  (English,  Irish,  and  Scotch). 
With  an  Introduction,  Notes,  and  Forms.  By  the  late  Siunby  Woolf,  Q.C,  and  Jambs  W. 
Middlbton,  of  Lincoln's  Inn,  Barrister-at-Law. 

"The  book  is  a  most  complete  one  in  its  subject,  and  may  fairly  claim  to  be  an  indispensable  guide- 
book for  the  compensation  lawyer."—  L-tw  Journal. 

Demy  8vo,  clotb,  isu.  6d. 

THE  LAW  OF  LIFE  INSURANCE,  with  a  Chapter  on  Accident 

Insurance.     By  Charles  Crawley,   M.A.,  of  Lincoln's  Inn,   Esq.,  Barrister-at-Law,  and  Fellow 

of  Downing  College,  Cambridge. 
"  The  most  important  English  work  on  the  law  of  life  insurance  which  has  appeared  since  the  publication 
in  1868  of  the  seconi  edition  of  Mr.  Bunyon'*  work  on  the  same  subject.  .  .  .  Mr.  Crawley's  book  will  be 
a  welcome  addition  to  the  library  of  the  lawyer,  and  will  be  found  of  use  by  that  part  of  the  public  which 
is  interested  in  the  subject  of  life  insurance.  — Alhewrum. 

Second  Edition,  Revised  and  Enlarged,  demy  8vo,  cloth,  i$s. 

THE     AGRICULTURAL     HOLDINGS     ACT,    1883,     AND 

OTHER  STATUTES,  relating  to  Distress,  Replevin,  Notice  to  Quit,  &c,  with  a  concise  Summary 
and  Ninety-three  Forms,  being  Forms  of  Leases,  Substituted  Agreements,  Awards,  Notices,  &c.  and 
an  Ap  enaix,  containing  ihe  Ground  Game  Act,  the  Report  of  the  Royal  Commission  on  Agriculture, 
&c.  By  J.  M.  Lklv,  Esq.,  Editor  of  "  Woodfall's  Law  of  Landlord  and  Tenant,"  and  E.  R.  Pbarcb- 
Edgcumbb,  Esq.,  Barristers-at-Law. 

"Tbi"  is  by  far  the  most  elaborate  treatise  which  ha*  appeared  on  this  Act.  .  ,  .  Those  who  are 
concerned  in  questions  beiwren  landlords  and  tenants  should  not  be  without  this  book."— Z.ow  Journal. 

"This  is  one  of  the  best  books  on  this  Act  which  has  yet  appeared." — Law  Times, 
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